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PREFACE. 

The  judges  of  the  supreme  court  have  directed  that  this  yolume 
and  future  yolumes  of  the  Reports  shall  not  contain  counsel's  briefs, 
annotations,  or  Northwestern  Reporter  citations,  which  duplicate  ref- 
erences to  the  Iowa  Reports.  This  action  U  taken  on  account  of 
changes  made  by  the  Code  of  1897. 

Benj.  I.  Saumgeb. 


IN  MEMORIAM. 


GEORGE  G.  WRIGHT. 


On  the  eleventh  day  of  January,  1896,  George  G. 
Wright,  a  former  chief  justice  of  the  court,  an 
ex-senator  of  the  United  States,  and  for  long  years 
a  leading  member  of  the  bar  of  the  state,  departed 
this  life  at  his  home  in  Des  Moines. 

At  the  January  term,  1896,  the  court  having 
designated  February  8,  1896,  for  the  presentation  of 
resolutions  in  memory  of  the  deceased,  the  following 
resolutions,  passed  by  the  bar  of  that  city,  were  read: 

The  members  of  the  bar  of  the  ofty  of  Des  Moines  have  learned  with  deep  regret 
of  the  death  of  the  Hon.  George  Q.  Wright,  and  they  now  desire  to  pay  to  his  memory 
this  last  tribute  of  their  affection  and  esteem: 

Judge  Wright's  early  life  is  the  repetition  of  the  familiar  story  of  many  of  our 
eminent  men,— he  began  his  career  with  nature's  gifts  of  youth  and  health  and  brains, 
and  he  brought  to  their  aid  tireless  industry  and  a  sturdy  integrity  that  no  one  ever 
dreamed  of  questioning.  Uls  active  career  as  a  lawyer  began  in  the  territory  of  Iowa, 
and  at  the  early  age  of  thirty-five  he  was  chief  justice  of  the  supreme  court  of  the 
state.  His  first  opinion  was  delivered  in  June,  1835,  aud  is  reported  in  the  first 
volume  of  Clark's  reports,  page  8.  The  fifteen  years  during  which  he  served  as  a 
member  of  this  court  were  filled  up  with  events  that  were  of  the  first  magnitude  in  the 
hUtory  of  the  natien  and  of  the  state.  The  Dred  Scctt  decision,  the  struggle  in 
Kansait,  John  Brown's  raid,  secession  and  the  civil  war,  emancipation  of  the  slaves 
and  reconstruction,  the  amendments  to  the  federal  and  state  constitutions  securing 
equal  civil  rights  to  the  colored  race;  all  these  stirring  events  were  crowded  into  these 
few  vears,  and  Judge  Wright  was  among  the  foremost  men  in  bringing  the  state  into 
the  front  ranic  in  the  great  work  of  making.history  as  our  children  read  it  to-day.  His 
six  years  in  the  senate  of  the  United  States  followed  his  career  on  the  bench  and  gave 
an  enlarged  opportunity  for  wise  and  most  valuable  service  to  the  nation  and  his 
own  «tate  which  he  faithfully  rendered.  Satisfied  with  public  honors,  and  with  the 
burning  Questions  of  the  civil  war  period  settled.  Judge  Wright  returned  to  his  prac- 
tioe  as  a  lawyer  in  this  city  to  make  some  pecuniary  provision  for  his  family  and  for 
himself  in  his  declining  years.  Durins  these  last  twenty  years  no  one  in  this  city  has 
been  so  well  known,  so  mucli  sought  after,  so  readily  accorded  the  place  of  honor  in 
public  or  private  satherings  of  men  or  women,  so  looked  up  to  by  all  sorts  and  condi- 
tions of  men  as  Ju  jge  Wright,  while  in  active  practice,  he  was  the  first  man  at  the 
bar.  Among  the  early  settlers  of  the  state  he  was  a  friend,  not  merely  in  counsel,  but 
in  every  practical  way  In  which  friendship  finds  expression.  His  great  influence  was 
freely  nsed  to  aid  and  encourage  the  aKrioultural,  the  educational,  the  reformatory, 
and  charitable  interests  of  the  state.  The  friends  of  his  youth  and  early  manhood 
were  such  to  the  end  of  their  lives;  or  if  they  survive  him.  were  true  to  the  last  day  of 
his  life. 
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By  whftt  qoftllUei  of  beart  and  mind  did  Jodge  Wright  become  one  of  the  fore- 
most  men  In  theliiitory  of  the  sUte? 

It  is  quite  nnneoessftry  to  enswer  that  question  to  the  members  of  this  bar  or 
this  court.  That  such  was  hU  position  as  a  matter  of  right  and  without  effort  on 
his  part,  every  ene  took  for  granted. 

We  ask  the  court  thst  this  brief  and  inadequate  tribute  to  the  memory  of  one 
of  the  most  eminent  members  of  this  court,  and  the  most  distinguished  member  of  this 
bar,  be  spread  upon  the  records. 

WM.  COKITOB, 
J4MI8  G.  DaT, 

Obom  Bowiir, 
January  10, 1896.  Commutes. 

Thereupon  Hon.  Jas.  G.  Day  addressed  the  court 
as  follows: 

May  it  Plbasb  Your  Honobs* 

It  is  with  the  deepest  sense  of  a  personal  loss  that  I  rise  to  second 
the  request  which  has  just  been  made.  Your  honors  have  never 
been  asked  to  turn  aside,  from  the  ordinary  routine  of  business,  to 
pay  a  last  tribute  of  respect  to  one  more  stongly  intrenched  in 
the  affections  of  the  people  of  this  state,  than  was  he  whose  virtues 
we  to-day  commemorate,  and  whose  death  we  to-day  mourn.  So 
closely  connected  and  so  intimately  associated  was  Judge  Wright 
with  all  that  pertains  to  the  prosperity  and  grandeur  of  the  state  of 
his  adoption,  that  it  would  be  impossible  to  write  its  history  without 
according  to  him  honorable  mention  and  assigning  to  him  an  import- 
ant place.  He  was  closely  in  touch  with  the  people  in  every  branch 
of  their  business  and  in  every  feature  of  their  Uses.  Coming  to  Iowa 
when  it  was  still  a  territory,  in  1840,  before  he  had  attained  his 
majority,  he  settled  at  Keosauqua,  upon  the  then  very  boundary  of 
civilization.  His  commanding  abilities  were  soon  recognized  and 
appreciated.  Commencing  at  the  very  bottom  round  of  political  pre- 
ferment he  advanced  by  rapid  strides  until  he  reached  almost  its  top- 
most. Soon  after  coming  here  he  was  elected  prosecuting  attorney  of 
his  county.  In  1848  he  was  state  senator.  In  I8i'»5,  chief  justice  of 
the  state  supreme  court,  and  in  1870  he  was  chosen  for  the  honorable 
and  dignified  position  of  United  States  senator.  He  continued  to  be 
a  member  of  this  court,  with  a  very  slight  interruption,  from  1855  to 
1870.  He  came  to  the  chief  justiceship  of  this  honorable  tribunal  at 
a  time  when  the  jurisprudence  of  the  state  was  in  a  formation  period 
and  needed  more  than  it  has  ever  since  needed,  to  be  moulded  and, 
directed  by  wise  judgment  and  honest  purpose.  As  to  Chief  Justice 
Marshall,  it  is  generally  conceded  that  the  country  is  indebted  for 
properly  construing  and  placing  in  efficient  operation  the  federal 
constitution  and  lavvs,  so  it  must  be  conceded  that  the  people  of 
Iowa  owe  a  like  debt  of  gratitude  to  Judge  Wright  for  a  like  service  as 
to  the  state  constitution  and  laws.  By  his  wisdom  and  his  prudence, 
his  courage  and  his  justice,  he  laid,  strong,  deep,  and  symmetrically,  the 
foundation  of  our  jurisprudence,  upon  which  his  compeers  and  his 
successors  have  so  builded,  it  is  to  be  hoped,  as  to  command  confi- 
dence at  home  and  respect  abroad.    Having  served  efficiently  and 
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faithfully  a  term  of  six  years  in  the  United  States  senate,  he  yolun- 
tarily  declined  a  re-election,  and  returned  to  the  ayocations  of  private 
life.  For  more  than  fifty  years  he  was  a  conspicuous  and  command- 
ing figure  in  Iowa  history.  No  man  has  been  so  universally  esteemed 
nor  so  well  beloved  at  half  a  million  firesides  in  this  state;  his  name 
has  become  a  household  word.  He  took  a  most  lively  Interest  in 
everything  that  advanced  the  material  interests  or  promoted  the 
social  progress  of  his  state.  He  was  a  man  of  remarkable  versatility. 
Whether  deciding  grave  constitutional  questions  in  the  highest  state 
tribunal,  or  conducting  the  proceedings  of  a  state  agricultural  society, 
or  presiding  over  the  august  assemblage  of  the  American  Bar  Asso- 
ciation, or  directing  the  proceedings  of  the  pioneer  law  makers,  or 
lecturing  to  a  law  class,  or  presiding  at  a  political  discussion,  he  was 
always  ready  and  everywhere  efficient.  He  never  fell  below  the 
requirements  of  any  occasion  in  which  he  was  called  upon  to  act. 
His  genial  good  humor,  his  constant  kindliness  of  manner,  and  his 
inexhaustible  resource  of  appropriate  and  interesting  anecdotes  made 
him  everywhere  welcome,  and  always  the  center  of  interest  and 
affectionate  regard.  This  city  was  never  so  intensely  stunned  as 
when  it  read  in  the  morning  prints  that  its  first  citizen,  the  man, 
whom  above  all  others,  it  respected  and  loved  and  honored,  was  dead. 
But  two  days  before  he  was  at  his  accustomed  place  at  the  bank,  of 
which  he  was  president,  and  but  few  were  aware  that  he  was  not  in 
his  accustomed  health.  And  yet  those  who  knew  him  intimately  and 
met  him  frequently,  unwelcome  as  the  knowledge  was  to  them,  could 
not  hide  from  themselves  the  fact  that  in  the  past  year  his  general 
health  had  greatly  declined.  Indeed  he  never  fully  rallied  from  the 
terrible  blow  inflicted  by  the  death  of  his  eldest  son,  around  whom  so 
many  hopes  were  clustered,  and  in  whom  so  many  honorable  ambi. 
tions  were  centered.  Heroically,  even  cheerfully,  did  this  grand  man 
discharge  every  duty  to  the  living,  but  he  bore  upon  his  heart  a 
burden  of  sorrow  for  which  earth  had  no  antidote,  and  so  manfully 
struggling,  but  gradually  sinking,  crowned  with  years  and  honors, 
rich  in  the  confidence  and  love  of  a  people  with  whom  he  had  lived 
and  moved  without  reproach  for  more  than  fifty  years,  he  was  called 
from  the  very  midst  of  active  duties,  to  his  final  reward,  "like  as  a 
shock  of  corn  cometh  in  his  season."  He  needed  no  granite  shaft  or 
statue  of  bronze  to  perpetuate  his  name.  He  has  erected  for  him. 
self  a  monument  "more  enduring  than  brass  and  more  everlasting 
than  marble."  As  long  as  civilization  continues,  and  its  literature 
endures,  so  long  will  the  memory  of  Judge  Wright  be  cherished  and 
his  fame  be  secure.  A  life  so  pure  of  purpose,  so  grand  in  achieve- 
ment, and  so  replete  with  success,  is  both  an  inspiration  and  a  bene* 
diction.  I  second  the  request  that  the  memorial  read  be  spread  upon 
your  journals. 
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Remarks  by  Hon.  C.  C.  Cole:  j 

May  It  Please  the  Court: 

A  life  well  prolonged,  always  busy  and  active,  largely  spent  in 
the  higher  planes  of  professional  and  official  duties,  manifesting  a 
yeraatile  capacity  rarely  equaled  and  never  surpassed,  always  mind- 
ful of  and  obedient  to  all  domestic  and  social  duties,  accomplishing  a 
measure  of  usefulness  and  beneficence  which  command  the  respect 
and  gratitude  of  all.— such  a  life,  I  say,  cannot  be  even  epitomized  in 
the  time  properly  allotted  to  anyone  on  an  occasion  like  this.  It  is, 
therefore,  alike  both  my  purpose  and  my  duty  to  him.  in  what  I  say  to 
the  one  exalted  avenue  of  Judge  Wright's  life  work  to  confine  myself  to 
that  wherein  he  accomplished  most,  and  wherein  1  knew  him  best; 
indeed,  I  think  it  not  egotism  to  affirm,  that  from  opportunities  and 
actualities,  I  knew  him  better  therein  than  any  other  man  now  living.  It 
is  unnecessary  for  me  to  say  in  this  presence  that  the  avenue  of  exalted 
and  extended  usefulness  to  which  1  refer,  is  Judge  Wright's  accomplish- 
ments in  jurisprudence.  Judge  Wright,  more  than  any  man  living  or 
dead,  must  be  regarded  and  commended  as  the  father  of  Iowa 
jurisprudence.  He  was  the  master  workman  therein,  whoever  may 
have  been  his  associates  for  the  time.  There  were  two  especially  able 
and  distinguished  pioneers  in  the  same  avenue;  each  of  them  con- 
tributed much  to  the  preparation  of  the  way  for  the  then  future  work 
of  our  departed  friend  and  jurist,  whose  life  and  service  we  now  com- 
memorate. Charles  Mason,  the  very  prime  pioneer  in  preparing  for 
the  foundation  of  Iowa  jurisprudence,  was  a  man  of  the  broadest  and 
most  thorough  learning,  possessed  of  a  vigorous,  active  and  logical 
mind,  remarkable  for  his  accuracy  and  profundity  in  the  law,  as  also 
for  his  ever  conscientious  and  faithful  discharge  of  every  duty. 
George  Greene,  whose  industry  was  untiring,  and  whose  versatility  in 
the  knowledge  of  the  law  and  its  practice,  seem  to  have  been  without 
limit;  these  characteristics,  in  connection  with  a  sound  judgment  and 
ever  abiding  integrity,  justly  entitle  him  to  a  grateful  recognition  as 
one  of  the  foremost  in  laying  the  sunken  piers  and  foundations  of 
our  jurisprudence.  The  work  of  these  two,  together  with  their  asso- 
ciates, every  one  of  whom  we  delight  to  honor,  had  prepared  w  ell  the 
way  for  the  sys'ematic,  formative,  and  thorough  work  of  Judge 
Wright,  the  master  workman,  and  his  associates.  Judge  Wright's 
knowledge  of  the  law,  acquired  by  elementary  reading  and  study,  was 
broad,  systematic  and  thorough.  His  superior  preparation  for  its  prac- 
tice, enabled  him  to  cope  successfully  from  the  first  with  the  ablest  law- 
yers in  our  territory  and  state.  His  career  at  the  bar  was  one  of 
marked  growth  and  recognized  success.  When  a  change  of  political 
administration  came  in  Iowa,  Judge  Wright's  standing  at  the  bar, 
his  learning  in  the  law,  his  success  in  its  practice,  and  his  recognized 
ability  and  integrity,  pointed  to  him.  confessedly  above  all  others  in  the 
state,  as  the  man  and  lawyer  to  be  made  chief  justice  of  the  supreme 
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court  of  his  state,  before  the  close  of  the  first  decade  of  its  history.  He 
was  made  chief  justice,  and  with  two  worthy  associates,  entered  upon  the 
work  of  completing  the  foundations  and  perfecting  and  constructing 
our  jurisprudence  thereon.  The  period  at  which  he  entered  upon  his 
judicial  duties,  and  the  time  he  continued  therein,  was  peculiariy 
formative,  and  required  not  only  breadth  and  learning  as  a  lawyer, 
but  sound  and  comprehensive  discretion  and  judgment  as  a  states- 
man. How  well  Judge  Wright's  career  upon  the  bench  has  approved 
the  wisdom  of  those  who  placed  him  there,  as  well  as  his  own  fitness, 
1  need  not  discuss.  It  may  be  true«  in  a  more  philological  sense,  that 
Judge  Wright  was  neither  exrudite  nor  profound.  However  that 
mav  be,  it  is  abundantly  true  and  most  fully  approved  by  his  work, 
that  he  possessed  in  a  most  eminent  degree  that  sound,  comprehen- 
sive, practical  mind  and  Judgment  which  ever  kept  him  in  wise 
and  conservative  paths.  His  opinions  are  universally  models  of 
sagacious  and  discreet  conclusions,  clothed  in  plain,  practical  and 
legal  language,  meteing  out  justice  according  to  law,  with  satisfac- 
tion and  certainty.  Judge  Wright  was  pre-eminently  the  lawyer  and 
the  judge.  His  admiration  for  the  law,  its  symmetry,  harmony  and 
certainty,  always  kept  him  from  being  misled  by  outside  equities  and 
facetious  presentations.  To  him  the  more  or  less  veritable  maxim 
**thathard  cases  make  bad  law,"  had  no  application.  As  a  judge,  he 
was  a  close  and  careful  student  first  of  the  fact 3  in  the  case  before 
him.  and  then  of  the  law  applicable  thereto,  and  he  followed  the  law 
to  its  goal  with  no  variation  because  of  any  supposed  unjust  results 
to  which  he  might  be  led.  He  accepted  the  law  as  his  guide,  and 
while  if  he  saw  that  it  appeared  to  lead  to  unjust  conclusions,  he 
would  review  the  facts  and  ascertain  certainly  the  law,  he  would  then 
apply  it,  and  leave  to  the  law  its  consequences  It  was  my  good 
fortune  to  serve  as  a  member  of  this  court,  with  Judge  Wright  and 
another  of  our  departed  members.  Judge  Lowe,  for  a  few  years 
together.  Judge  Lowe  was  distinguished  for  his  humanity  and  his 
love  of  equity,  and  his  sterling  and  ever  abiding  integrity.  As  judge, 
his  love  of  equity,  practical  common  sense,  every  day  equity,  as  he 
saw  it.  would  often  incline  him  to  that  goal,  rather  than  to  the  direct 
one  to  which  the  law  in  its  rigidity  would  lead.  This  difference  of 
natural  and  mental  characteristics  often  brought  before  me  in  their 
discussions,  the  fact  to  which  I  allude.  If  the  facts  and  law  brought 
the  accused  certainly  to  the  scaffold.  Judge  Lowe  would  be  nervously 
astute  to  find  some  equitable  ground  for  his  deliverance,  while  Judge 
Wright,  in  his  love  for  the  purity,  excellence  and  certainty  of  the  law 
would  go  unerringly  to  its  goal,  and  rejoice  in  its  wisdom  and,  justice, 
while  sympathizing  with  its  erring  victim.  So  unerringly  and  always 
was  he  devoted  to  the  law,  and  the  justice  which  it  would  measure 
out  when  properly  administered,  that  it  seemed  to  be  a  matter  of 
indifference  to  him  what  were  its  consequences,  regardless  of  whether 
the  subject  of  its  ^4Yerse  judgment  was  his  devoted  friend  or  his 
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active  enemy,  personal,  political  or  otherwise.  It  was  this  charac- 
teristic of  admiration  for,  confidence  in  and  fidelity  to  the  law,  and 
his  broad  and  accurate  comprehension  and  application  of  it,  that 
made  him  a  pillar  of  strength  to  his  associates  and  to  the  bench.  As 
I  recur  in  memory  to  his  faithful  and  laborious  work  in  the  consultation 
room,  and  recall  the  times  when  he  was  well-nigh  overcome  with 
anxious,  persistent  and  excessive  labor,  and  yet,  would  faithfully 
stand  by  and  perform  his  duty,  regardless  jof  his  own  discomfort  and 
pains,  I  cannot  hesitate  to  declare  again  that  our  Iowa  jurisprudence, 
in  its  excellence,  and  in  its  appreciation  and  approval,  both  at  home 
and  abroad,  is  pre-eminently  the  work  of  its  master  judicial  work- 
man, Judge  George  G.  Wright. 

Remarks  by  Col.  C.  H.  Gatoh: 

My  relations  with  Judge  Wright  were  such,  and  my  esteem  for 
him  so  great,  that  I  cannot  forbear  expressing  my  fgll  and  hearty 
assent  to  the  many  warm  and  deserved  tributes  to  his  memory  that 
have  been  so  happily  and  feelingly  expressed  here  and  elsewhere,  and 
I  will  not  attempt  more.  If  ever  silence  is  golden,  it  is  on  occasions 
like  this,  when  even  to  the  most  gifted,  there  comes  a  sense  of  the  pov- 
erty and  feebleness  of  language.  All  who  knew  Judge  Wright  weU, 
have  in  their  minds  and  hearts  their  best  and  fittest  tribute  to  his  great 
worth.  To  such,  though  he  has  gone  from  their  midst,  there  will 
remain  to  them  the  pleasure,  though  a  sad  one,  of  continuing  to  live 
with  him  in  memory,  for  "To  live  in  hearts  we  leave  behind,  is  not  to 
die."  His  summons  came  as  the  shadows  of  evening  were  gathering 
over  a  long  and  well  spent  life.  "Let  us,"  in  the  words  of  unsurpassed 
beauty  spoken  by  another  of  another,  "believe  that  in  the  silence  of  the 
receding  world,  he  heard  the  great  waves  breaking  on  a  farther  shore, 
and  felt  already  on  his  brow  the  breath  of  the  eternal  morning." 

Jas.  H.  Rothrock,  Chief  Justice,  responded  for 
the  court,  as  follows: 

Much  has  been  spoken  and  written  in  the  last  few  weeks  touch- 
ing the  passing  away  of  the  distinguished  citizen  who  has  been  promi- 
nent in  the  affairs  of  the  state  and  nation  for  more  than  half  a  century. 
He  was  one  of  the  pioneers  of  the  territory  of  Iowa,  and  from  the 
year  1840,  down  to  the  time  of  his  death  he  was  a  leading  factor  in 
upbuilding  the  state,  not  only  as  a  lawmaker  and  a  judge  of  its  high- 
est court,  but  as  a  promoter  of  every  organization  for  the  purpose  of 
advancing  the  industrial  and  material  interest  of  the  people.  And 
his  career  as  a  public  man  was  more  than  state  wide.  As  a  United 
States  senator  he  reflected  honor  upon  the  state,  as  an  able  and 
dignified  representative,  and  after  his  voluntary  retirement  from  that 
exalted  position  and  his  return  to  private  life,  no  man  in  this  state 
was  more  generally  known  and  more  highly  esteemed  and  beloved. 
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It  is  difficult  to  add  anything  more  than  has  been  so  well  and  truth- 
fully uttered  on  this  occasion  in  memory  of  George  G.  Wright.  It 
would  probably  be  sufficient  to  say  that  every  member  of  this  court 
heartily  and  feelingly  endorse  these  resolutions  and  the  remarks  which 
haye  been  made  upon  his  life  and  character.  It  is  due  to  memory, 
however,  that  something  should  be  said  concerning  his  relation  to  this 
court  as  a  practitioner  at  the  bar.  After  the  close  of  his  services  as  a 
United  States  senator,  he  returned  to  the  practice  of  his  profession  as 
the  senior  member  of  the  partnership  of  Wright,  Gatch  &  Wright. 
He  represented  that  firm  for  several  years  in  this  court  and  argued 
many  cases.  He  was  in  regular  attendance  at  every  term  at  Daven- 
port, Dubuque  and  Council  Bluffs,  while  the  court  was  held  at  those 
places.  It  is  not  necessary  to  say  more  than  that  he  presented  his 
cases  with  consummate  ability  and  in  that  persuasive  and  convincing 
manner  which  was  characteristic  of  the  man.  He  did  not  indulge  in 
mere  oratorical  display.  He  was  not  a  word  painter  and  he  gave  but 
little  attention  to  the  rounding  of  periods,  but  at  the  bar  and  on  all 
other  occasions  his  speech  was  forcible,  logical  and  dignified.  He 
retired  from  the  practice  of  his  profession  a  number  of  years  ago,  but 
up  to  within  a  very  short  time  before  his  death  he  manifested  a  notice- 
able interest,  not  only  in  the  proceedings  before  tliis  court,  but  the 
kindliest  feelings  for  every  individual  member  of  the  bench.  He 
never  omitted  to  call  upon  the  court  at  some  time  during  each  term. 
His  last  interview  with  the  judges  was  about  a  month  before  his  death. 
And  now  ip  closing  these  memorial  services,  this  court  joins  with  the 
bar  and  the  public,  in  mourning  the  loss  of  a  distinguished  citizen  of 
the  state,  who  had  much  to  do  in  laying  the  foundation  of  its  present 
greatness  and  in  shaping  its  destiny,  and  all  classes,  old  and  young, 
the  high  and  the  low,  unite  in  remembering  him  as  a  man  with  a  high 
sense  of  honor,  sound  judgment,  spotless  integrity,  a  scrupulous  sense 
of  duty  and  faultless  manhood,  faithful  in  every  official  obligation 
during  his  public  life  and  social,  genial  and  refined  in  his  intercourse 
with  all  people.  And  above  all  he  was  a  sincere  christian.  He  has 
laid  down  his  burden  and  is  at  rest.  It  is  ordered  that  the  resolutions 
presented  be  spread  upon  the  records,  and  published  in  the  official 
reports  of  this  court. 

All  of  which  was  and  is  accordingly  done. 
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E.  K.  Brown,  Appellant,  v.  George  Taber.*  12Li 

jios 

Dedication  by  Plat:    vacation:    Acceptance,    Where  the  owners  of  '12U 

land  which  had  been  dedicated  as  a  street  in  the  plat  of  an  addi-  ^  j 

tion  to  a  city  had  disposed  of  none  of  the  abutting  lots,  and  such  103  ~ 

dedication  had  not  been  accepted  by  the  city,  they  had  the  right  ^ 

1    to  vacate  such  street,  under  Code  1878,  section  664,  authorizing  {§0 

such  vacation  of  any  part  of  a  plat,  provided  it  does  not  affect  the  loF^ 

rights  and  privileges  of  other  proprietors  in  such  plats.  }|^ 

Title  to  streets  adjoining:     Cofistruotion  of  sUUute,    Where  a  |103 

'*street"  as  platted  was  vacated,  under  Code  1873,  section  564,  a  ^^ 

proportionate  part  thereof  did  not  become  a  part  of  each  of  the  108 

abutting  lots,  by  virtue  of  section  565,  authorizing  the  proprietors  |f^ 
3    of  vacated  lots  to  inclose  a  proportionate  part  of  the  adjoining 
street,  and  section  567,  providing  for  the  re-platting  of  such  lots, 
as  such  sections  relat3  only  to  the  owners  of  "lots"  which  have 
been  vacated. 


*Tbe  flsares  on  the  left  of  t^A  syllabi  refer  to  oorrespooding  figures  pUoed  on  the 
margin  of  the  case  at  the  place  where  ihe  point  of  the  syllabus  is  aeolded. 
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Same:  Deeds.  Under  Code  1873,  section  559,  providing  that  descrip* 
tions  of  lots  according  to  the  number  and  designation  thereof  on 
the  plat  shall  be  deemed  sufficient  for  the  purposes  of  conyey- 
ances  thereof,  and  section  561,  declaring  the  acknowledgment  and 
recording  of  such  plat  equivalent  to  a  deed  in  fee  simple  of  lands 
therein  set  apart  for  streets  and  other  public  uses,  a  deed  describ- 
8  ing  the  lands  thereby  conveyed  as  lots,  by  numbers  as  designated 
in  the  plat,  included  only  the  several  parcels  so  specified  therein; 
as  such  reference  to  the  lots  by  numbers,  in  the  deed,  had  the 
effect  identical  with  describing  them  by  metes  and  bounds  as 
delineated  on  the  plat,  and  therefore  included  no  portion  of  a 
vacated  street  on  which  they  abutted,  but  to  which  no  reference 
was  made  in  the  deed. 

QaietiBg  Title:    oommon  sourob.    Where  both  plaintifiFand  defend- 
ant claim  title  to  land  under  a  common  grantor,  it  was  sufficient 
2    to  prove  its  derivation  from  him,  without  tracing  his  title  back  to 
the  government. 

Appeal  from    Hardin   District    Court. — Hon.  S.  M. 
Weaver,  Judge. 

Thursday,  October  7,  1897. 

Action  to  acquire  title  to  a  vacated  street  between 
outlot  3  and  block  7  in  the  Railroad  addition  to  Eldora. 
Decree  for  defendant,  and  plaintiff  appeals. — Reversed. 

Albrook  &  Lundy  for  appellant. 

Chas.  L.  Hays  for  appellee. 

Ladd,  J. — The  land  platted  belonged  to  0.  0.  and 
Abbie  W.  Gilman.  The  plat  was  filed  in  June,  1877, 
and  that  portion  known  as  "Hammond  street,"  was 

by  them  vacated  in  December  following.  In 
1  the  meantime,  none  of  the  abutting  lots  had 

been  conveyed,  and  no  evidence  was  offered 
tending  to  show  that  the  dedication  of  the  street  had 
been  accepted.  The  title  thereto  did  not  vest  in  the  city 
without  acceptance.  City  of  Waterloo  v.  Union  Mill  Co.^ 
72  Iowa,  437;  Incorporated  Town  of  Cambridge  v.  Cook, 
97  Iowa,  599;  Manderschid  v.  City  of  Dubuque,  29  Iowa, 


Oct.  1897]  Bbowk  v.  Tabbb.  3 

73;  Bell  v.  City  of  Burlington,  68  Iowa,  296; 
Johnson  v.  City  of  Burlington,  95  Iowa,  197;  Taraldson 
V.  Town  of  Lime  Springs,  92  Iowa,  187;  Code  1873,  sec- 
tion 527;  Laughlin  v.  City  of  Washington,  63  Iowa, 
652.  As  the  conveyance  was  not -accepted,  the  pro- 
prietors of  the  plat  remained  owners  of  the  land 
included  in  the  street,  and,  having  disposed  of 
none  of  the  abutting  lots,  were  free  to  vacate  it, 
under  the  provisions  of  section  564  of  the  Code  of 
1873.  After  vacating  the  street,  it  was  conveyed  by 
Gilman  and  wife  to  Hardin,  and  then  to  John  Hall, 
and  also  by  Hardin  to  Hall.    The  defendant 

2  urges  that  this  evidence  was  offered  by  him, 
and  that  the  plaintiff  failed  to  trace  his  title 

back  to  the  government.  A  sufficient  answer  to  this 
complaint  is,  that  both  parties  claim  under  Hall,  and 
it  was  quite  enough  to  prove  derivation  from  him, 
without  proving  his  title.  2  Greenleaf,  Ev.,  307; 
Cooley  V.  Brayton,  16  Iowa,  10;  Byers  v.  Rodabaugh,  17 
Iowa,  53. 

II.  The  conveyance  from  Hall  to  plaintiff 
includes  the  vacated  street,  and,  unless  the  description 
in  the  deed  from  Hall  to  King,  some  months  previous, 
transferred  the  title  to  the  latter,  the  plaintiff  is  owner 
of  the  land  in  controversy.  As  defendant  only  obtained 
the  interest  King  took,  his  deed  need  not  be  considered. 
Lots  1,  2,  3,  and  4  constitute  block  7,  which  lies  north- 
west of  Hammond  street,  and  outlet  3  to  the  south- 
east; and  these  are  the  only  abutting  lots.    The 

3  description  in  the  deed  to  King  simply  mentions 
the  number  of  these  lots,  without  specific  refer- 
ence to  the  vacated  street.  It  is  insisted  that  a  pro- 
portionate part  of  the  street  became  a  part  of  each  lot, 
and  passed  with  it  to  King.  Sections  565  and  567  of  the 
Code  of  1873  are  relied  on.  These  relate  distinctly  to 
the  owners  of  lots  vacated.  When  vacated,  the  force 
and  effect  of  the  execution  and  recording  of  that  part 
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of  the  plat  is  destroyed.    Sections  563,  564.    Section 
567  only  provides  for  re-platting,  and  what  shall  bo 
included  in  such  event.     The  lots,  having  been  vacated, 
and  the  proportionate  part  of  the  street,  may  be  platted 
and  numbered  again  for  convenience  in  conveying  and 
assessing  the  property.    If  the  previous  numbers  were 
retained,  and  the  proportionate  part  of  the  street 
becomes  part  of    the   lot,  this  would    be    entirely 
unnecessary.    Here  the  lots  have  not  been  vacated, 
and  in  determining  what  a  deed  of  them  by  number 
conveys,  it  becomes  important  to  consider  the  purpose 
in  platting  land.    Section  559  requires  this  to  be  done 
with  reference  to  some  known  or  permanent  monu- 
ments, and  to  ^'accurately  describe  all  the  sub-divis- 
ions of  such  tract  or  parcel  of  land,  numbering  the 
same  by  progressive  numbers,  and  giving  the  dimen- 
sions and  length  and  breadth  thereof,  and  the  breadth 
and  courses  of  all  streets  and  alleys  established  therein. 
Descriptions  of  lots  or  parcels  of  land  in  such  sub- 
divisions according  to  the  number  and  designation 
thereof  on  said  plat  contained,  in  conveyance,  or  for 
the  purposes  of  taxation,  shall  be  deemed  good  and 
valid  for  all  intents  and  purposes."    The  reference 
to  lots  by  number  thus  becomes  as  definite  and  cer- 
tain   as    though    described    by    metes    and  bounds. 
The  width   and   length   and    the    exact   location  is 
thereby  fixed  to  a  certainty.    The  same  is  true  of 
the  street,  as  the  acknowledgment  and  recording  of 
the  plat  "is  equivalent  to  a  deed  in  fee  simple  of  such 
portion  of  the  premises  platted  as  is  on  such  plat  set 
apart  for  streets  or  other  public  use."    Section  561. 
That  Hammond  street  was  vacated  before  its  accept- 
ance did  not  change  the  definiteness  with  which  the 
boundaries  of  the  street  were  fixed  in  the  plat,  nor 
obliterate  any  of  the  lines.    It  remained  as  specifically 
located  and  described  on  the  plat  as  the  abutting  lots. 
The  only  effect  of  vacating  was  to  withdraw  it  from 
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the  public  use.  In  the  words  of  Lowe,  C.  J.,  in  Mil- 
burn  V.  City  of  Cedar  Rapids^  12  Iowa,  246:  The  lots 
are  "designated  by  numbers,  and  it  is  simply  by  these 
numbers  that  they  are  conveyed,  as  they  are  known 
to  represent  the  particular  lot,  with  its  specific  bound- 
ary as  represented  on  the  map.  Under  such  cir- 
cumstances there  is  no  room  to  indulge  in  the 
presumption  that  the  purchaser  takes  any  more  land 
than  is  contained  within  the  defined  lines  of  the  lot." 
Referring  to  the  lots  by  number  in  the  deed,  had  the 
effect  identical  with  describing  them  by  metes  and 
bounds  as  delineated  on  the  plat.  Their  boundary 
lines  were  those  of  the  vacated  street,  and  the  deed 
conveyed  to  King  only  the  land  included  within  such 
lines.  See  Chicago  Lumber  Co.  v.  Des  Moines  Driving 
Park,  97  Iowa,  25;  Burbach  v.  Schwe inter,  56  Wis.  386 
(14  N.  W.  Rep.  449).  As  the  vacated  street  was  a  dis- 
tinct parcel  of  land,  it  seems  hardly  necessary  to  say 
that  it  did  not  pass  as  incident  or  appurtenant  to  the 
lots.  Jackson  v.  Hathaway,  8  Am.  Dec.  263;  Mendel  i\ 
Whiting,  (111.  Sup.)  31  N.  E.  R3p.  431;  Harri.^  v. 
Elliott,  10  Pet.  25;  O'Linda  v.  Lothrop,  21  Pick.  296; 
Ammindown  v.  Bank,  8  Allen,  285. 

III.  The  defendant  claims  there  was  an  oral  con- 
veyance to  King,  or  at  least  a  mistake  by  which  the 
street  was  omitted  from  the  deed.  The  evidence 
offered  by  him,  however,  fails  to  sustain  such  conten- 
tion. It  rather  tends  to  show  that  King  must  have 
bought  with  knowledge  that  he  was  not  obtaining  the 
vacated  street.  True,  he  took  possession  of  it,  but 
this  alone,  does  not  establish  a  purchase.  Nor  will 
the  mere  inference  of  a  witness  be  suflBcient  for  that 
purpose.  Higginbotham  does  not  pretend  to  have 
heard  the  bargain,  or  to  testify  to  any  of  its  details. — 
Reversed. 
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State  of  Iowa  v.  L.  R.  Van  Tassel,  Appellant. 

Harder  by  Poison:  verdict  sustained.  Defendant's  wife  was 
killed  by  strychnine,  administered  at  different  times.  Defendant 
purchased  and  had  in  his  possession  large  quantities  of  such  drug 
at  or  about  the  time  of  her  death;  and,  while  she  was  suffering 
from  its  effects,  he  denied  that  he  had  any  poison,  and  after  her 
-death,  denied  that  he  had  purchased  any  before  she  died.  Evi- 
dence given  by  him  at  a  coroner's  inquest  on  her  body,  and  that 
given  by  him  on  the  trial,  was  contradictory,    iie  had  substituted 

16  some  other  drug  for  medicine  left  for  his  wife  by  a  physician; 
soon  after  her  death  he  removed  something  from  some  of  the 
furniture  in  her  room,  and  he  objected  to  an  inquest  on  the  body. 
He  showed  no  signs  of  grief  at  her  death,  he  was  in  love  with  her 
sister,  and  proposed  marriage  to  her  soon  after  the  death.  There 
was  evidence  that  the  wife  committed  suicide,  but,  on  the  whole, 
it  showed  that  she  had  no  desire  to  take  her  own  life.  Held^ 
that  the  evidence  supported  a  verdict  of  guilty. 

ETidence:    comparison  of  writings.    Where  a  paper  that  has  writ- 
ten on  it  the  name  of  a  particular  person,  is  not  itself  admitted  in 
8    evidence,  it  cannot  properly  be  used  as  the  basis  of  a  comparison 
of  hand  writing,  for  the  purpose  of  showing  whether  a  certain 
signature  is  such  person's. 

Identification:  Sufficiency.  The  evidence  fully  identified  and 
accounted  for  certain  organs  from  the  time  they  were  taken  from 
deceased's  body  until  they  reached  H,  a  toxicologist  in  Chicago, 
except  for  an  hour  or  so,  when  they  wore  left  sealed  in  the  oflSce 
of  the  doctor  that  removed  them  from  deceased's  body,  and  while 
they  were  in  transit  by  express  to  Chicago.  Said  doctor,  during 
such  hour  or  so,  left  them  in  a  commode  in  his  ofiice,  the  door  Oi 
which  was  locked,  while  he  was  gone,  and  no  one  was  in  the  room. 

4  The  city  marshal  assisted  the  doctor  in  packing  the  jars  contain- 
ing the  organs,  and  as  soon  as  they  were  packed,  the  marshal 
took  the  box  and  delivered  it  to  the  express  agent,  who  held  it  in 
his  possession,  and  had  it  under  his  immediate  supervision,  until 
it  was  shipped  to  Chicago,  where  H.  received  the  box  in  the 
apparent  condition  in  which  it  was  when  shipped,  and 
analyzed  the  contents  of  the  jars.  Held,  that  there  was  sufficient 
identification  of  deceased's  organs  to  justify  the  admission  of  H's 
evidence  of  his  analysis  thereof,  and  its  results,  and  this,  though 
there  was  some  conflict  as  to  the  number  of  jars  sent  aad 
jreceived, 
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EviDENCS  OF  iksai^ity:  Relevancy  and  competency.    It  was  not  error 

to  exclude,  as  immaterial  and  incompetent,  evidence  of  insanity 

2    of  defendant's  uncle,  where  there  was  no  other  eyidence  tending 

to  show  that  defendant  was  insane,  and  the  particular  form  of  his 

uncle's  Insanity  was  not  shown. 

Admissibilitt:  Voluntary  testimony  at  inquest.    Where  defendant 

6    appeared  yoluntarily,  and  gave  his  evidence,  at  an  inquest  held 

on  the  body  of  his  wife,  such  evidence  was  admissible  on  his  trial 

for  her  murder,  for  the  purpose  of  impeaching  him,  and  as  sub- 

13    stantive  evidence.     State  v,  Clifford,  86  Iowa,  550,  distinguis?ied. 

Same.  Letters  signed  by  defendant,  charged  with  murdering  his  wife, 
taken  from  a  bureau  not  under  lock  and  key,  which  the  defendant 
had  moved  to  the  home  of  his  wife's  parents  and  directed  his 
mother-in-law  to  give  to  his  child,  and  a  bond  found  in  the  house 
of  his  father-in-law,  and  not  taken  from  a  locked  drawer,  are 
admissible  as  a  standard  of  comparison  for  the  purpose  of  deter- 
5  mining  the  genuineness  of  his  signature  to  an  alleged  confession, 
notwithstanding  an  objection  that  they  were  taken  surreptitiously 
and  that  he  is  thus  compelled  to  give  evidence  against  himself. 
Boyd  V.  UniUd  States,  116  U.  S.  616,  distinguished. 

Experts,     i  he  court  may  properly  instruct  the  jury  that  expert 
11    testimony  as  to  handwriting  is  far  from  satisfactory,  and  should 
be  received  with  great  care  and  caution. 

Confession  to  detective.  Where  one  of  the  main  witnesses  for  the 
state  was  a  hired  detective,  it  was  not  error  to  refuse  to  charge 
that,  if  he  employed  falsehood,  artifice  and  fraud  in  trying  to 
obtain  an  alleged  confession,  it  very  seriously  affected  his  credi- 
bility as  to  whether  such  confession  was  obtained,  and,  instead,  to 
charge  that  the  jury  had  a  right  to  consider  the  means  employed 
by  such  detective  to  elicit  statements  from  defendant,  whether  or 
not  he  used  deception  and  falsehood  to  induce  defendant  to  make 

10  them,  as  well  as  many  other  things  enumerated  in  the  instruction, 
in  determining  the  weight  to  be  given  to  his  evidence;  and  that 
the  jury  had  a  right  to  know  just  what  arts  were  employed,  and 
all  the  circumstances  under  which  the  confession  was  made,  and 
in  the  light  of  these  circumstances,  and  in  connection  with' 
defendant's  evidence,  to  determine  the  facts  in  regard  to  the  pur- 
ported confession. 

Onfessien.  Where  one  makes  a  confession  of  murder  in  the  belief 
that  he  thus  proves  his  capacity  to  commit  crime  and  to  become 

11  an  accomplice  in  future  crimes,  the  confession  is  voluntary. 

Iii4iclment:    poisonikg.    Under  Code  of  1878,  section  8849,  murder 
by  poison  is  murder  in  the  first  degree,  hence  such  murder  need  not 
1    be  charged  to  have  been   committed  '^unlawfully,  feloniously, 
deliberately,  and  premeditatedly," 
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Same.    If  such  charge  were  necessary,  an  indictment  which  says  that 

defendant  by  giving  poison  "did  wilfully,  feloniously,  deliber- 

1    ately,  unlawfully  and  of  his  malice  aforethought  kill,"  is  suflacient. 

Instmetions;  harmless  error.  An  instruction  in  a  trial  for  mur- 
der by  poisoning,  that  if  the  defendant  administered  the  poison 
to  his  wife,  and  she  partook  of  the  same  and  died  from  the  effects 
thereof,  all  the  elements  of  murder  in  the  first  degree  are  proven, 

7  is  not  cause  for  reversal,  notwithstanding  that,  under  it, 
defendant  might  be  convicted  if  he  gave  the  poison  as  medicine 
or  for  the  good  of  deceased,  where  there  is  not  a  scintilla  of  evi- 
dence tending  to  show  that  he  administered  the  poison  with  such 
intent. 

iNSTRUOnoNS  CONSTRUED  TOGETHER.  The  court  Charged  that  "you 
have  heard  the  testimony  as  to  the  autopsy  held  on  (deceased's) 
body,  and  the  removal  of  certain  organs  therefrom,  and  touching 
the  chemical  analysis  by  H,  and  the  result  of  such  chemical 
analysis  as  to  finding  strychnine  in  said  organs,  and  the  quantity 
there  found;"  that  medical  experts  had  been  permitted  to  give 
their  opinions,  based  in  part  on  the  result  of  such  analysis,  and 
their  opinions  were  proper  to  be  considered;  that  the  opinions 

8  were  based  on  the  assumption  that  the  facts  recited  in  the  hypo- 
thetical questions  were  true;  that  whether  or  not  the  conditions 
80  stated  were  true  was  for  the  jury  to  determine;  that  they  should 
give  careful  consideration  to  all  the  evidence  bearing  on  all  the 
facts  involved  in  the  hypothetical  questions,  and  to  tlie  opinions 
of  witnesses  founded  thereon,  and  that  it  was  for  them  to  decide 
whether  the  death  was  caused  by  poisoning.  Etld,  that  the 
objection  that  the  quoted  part  of  the  instructions  assumed  the 
existence  of  certain  facts  with  reference  to  such  analysis,  was  not 
valid  when  all  the  instructions  were  considered  together. 

Sake.  On  an  issue  whether  defendant's  wife  was  murdered  or  com- 
mitted suicide,  the  court  directed  the  jury  to  carefully  consider  her 
health,  mental  traits,  and  condition  prior  to  Iier  death,  and  that 
such  evidence  should  not  be  permitted  to  obscure  the  "well- 
proven  facts,"  nor  lead  them  to  indulge  in  fanciful  suppositions. 

16  Held,  that  the  instruction  was  not  open  to  the  objection  that  it 
clearly  intimated  that  all  the  state's  evidence  consisted  of  well- 
proven  facts,  when  considered  in  connection  with  instructions 
relating  to  reasonable  doubt  and  to  what  tlie  state  must  prove  in 
order  to  convict. 

j3ame:  Reasonable  doubt.  An  instruction  that  to  authorize  a  convic- 
^opj  the  minds  of  the  jury  must  be  brought  to  an  abiding  convic- 
tioa  beyon(i  a  reasonable  doubt  of  the  defendant's  guilt  after  a 

14  full  consideration  of  the  whole  case,  is  not  erroneous  because  it 
fails  to  use  the  words  "to  a  moral  certainty,"  as,  "abiding  convip- 
tion  beyond  a  reasonable  doubt"  is  equivalent  to  that. 
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Degrees:  Instruction  on.  Where  the  evidence  conclusively  shows 
that  deceased's  death  was  caused  by  poison,  and  there  is  no  evi- 

7  dence  that  it  was  negligently  administered,  so  that  defendant  is 
either  guilty  of  murder  in  the  first  degree  or  not  guilty,  it  is  not 
error  to  submit  to  the  jury  the  first  degree,  only. 

Appeal:  objection  below.  Where  the  state  in  proving  the  genu, 
iness  of  a  signature,  asserted  to  be  defendant's,  is  permitted  to 
use  a  paper  on  which  defendant's  name  is  written,  as  a  basis  of 

8  comparison  of  handwriting,  and  defendant  objects  merely  to  the 
competency  of  the  expert  testifying,  he  cannot,  on  appeal,  object 
because  the  court  permitted  experts  to  use  such  paper,  without 
sufficient  proof  that  the  standard  used  was  authentic. 

Appeal  from   Chickasaw  District   Court, — Hon.  L.  E. 
Fellows,  Judge. 

Thursday,  October  7,  1S97. 

The  defendant  was  indicted,  tried  and  convicted 
of  the  crime  of  murder  of  his  wife,  by  administering 
to  her  a  lethal  dose  or  doses  of  strychnine.  He  was 
sentenced  to  life  imprisonment,  and  from  the  judg- 
ment of  the  court,  appeals. — AJ/innecL 

J.  R,  Bane  for  appellaat. 

Milton  Bemley,  attorney  general,  and  T.  C,  Clary, 
county  attorney,  for  the  state. 

Deemer,  J. — The  record  is  very  voluminous,  con- 
sisting of  more  than  five  hundred  closely  typewritten 
pages.  A  large  number  of  errors  are  assigned,  and  we 
have  examined  the  whole  record  with  the  care  the 
importance  of  the  case  seems  to  demand. 

I.    The  indictment  is  questioned.    It  is  said  that  it 

does  not  allege  that  defendant  did  feloniously,  wilfully, 

deliberately,  premeditatedly,  and  of  his  malice 

1  aforethought,  poison,  kill,  and  murder  his  wife. 

The  indictment  charges,  "that  defendant  did 

icloniously,  wilfully,  unlawfully,  premeditatedly,  and 
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of  his  malice  aforethought,  contriving  and  intend- 
ing one  Ora  Van  Tassel,  with  poison,  feloniously, 
wilfully,  unlawfully,  and  with  his  malice  afore- 
thought, to  kill  and  murder,  *  *  *  did  privately 
and  secretly  mix  with  food,  water,  and  some  other 
substance  *  *  *  strychnine;  *  *  *  and  the 
said  Ora  Van  Tassel  did  take,  drink,  swallow,  the  said 
water,  food,  and  other  substance  with  which  the 
strychnine  was  mixed,    *    *    *    by  means  whereof 

*  *     *    the   said  Ora  Van   Tassel    *    *    *    died. 

*  *     *     And   so   the    jurors    *     *     *     say   that 

*  *  *  the  defendant  *  *  *  in  manner  and 
form  aforesaid,  *  *  *  the  said  Ora  Van  Tas- 
sel, unlawfully,  feloniously,  wilfully,  and  deliberately, 
premeditatedly,  and  of  his  malice  aforethought,  did 
poison,  kill,  and  murder.  *  *  *"  In  another  count 
of  the  indictment  it  is  charged,  "that  *  *  *  the 
defendant,  on  account  of  the  .giving  and  admin- 
istering of  said  poison  *  *  *  to  the  said  Ora 
Van  Tassel,  did  wilfully,  feloniously,  premeditatedly, 
deliberately,  unlawfully,  and  of  his  malice 
aforethought,  kill  and  murder  the  said  Ora  Van 
Tassel.  *  *  *"  Under  our  statute  (Code  1873,  sec- 
tion 3849),  **all  murder  which  is  perpetrated  by  means 
of  poison  *  *  *  is  murder  in  the  first  degree. 
«  *  ♦"  The  unlawful  administering  of  poison  with 
bad  motive  or  intent  constitutes  murder  under  this 
statute,  if  death  ensues,  and  it  is  immaterial  whether 
or  not  there  is  a  specific  intent  to  kill.  State  v.  Wells, 
61  Iowa,  629.  It  is  unnecessary,  then,  to  charge  that 
the  defendant  did  unlawfully,  feloniously,  deliberately, 
and  premeditately  kill  and  murder  his  wife;  but,  if 
Buch  an  allegation  were  necessary,  we  think  it  is  suflB- 
ciently  charged  in  the  second  count  of  the  indictment, 
If  not  in  the  first.  State  v.  Shelton,  64  Iowa,  333; 
State  V.  Periffo,  70  Iowa,  657, 
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11.  The  defendant's  father  testified  to  the  insan- 
ity of  a  brother,  an  uncle  of  the  defendant.  At 
the  conclusion  of  defendant's  evidence,  the  state 
moved  to  strike  this  testimony  as  immaterial  and 
incompetent,  for  the  reason  that  there  was  no  evi- 
dence that  defendant  himself  was  insane,  or  showed 

any  symptoms  of  insanity,  at  the  time  the  poi- 
2         son  is  said  to  have  been  administered.    This 

motion  was  sustained.    Defendant  also  asked 
an  instruction  relating  to  insanity  as  a  defense.    This 
instruction  was  refused.    Of  these  rulings  complaint 
is  made.    We  do  not  find  any  evidence,  aside  from 
that  above  quoted,  which  tended  to  show  that  defend- 
ant was  insane.    On  the  contrary,  the  record  shows 
him  possessed  of  more  than  the  ordinary  grade  of 
intelligence.    The  particular  form  of  insanity  with 
which  the  uncle  is  afldicted  was  not  shown,  and  there 
is  no  evidence  aside  from  this  isolated  fact,  tending  to 
show  that  defendant  was    not  in  his  right  mind. 
Was  this  single  circumstance  admissible  in  evidence, 
and  did  it  call  for  an  instruction  with  reference  to 
insanity  as  a  defense?    When  there  is  evidence  of  a 
want  of  motive  or  other  evidence  furnishing  a  basis 
for  inquiry  as  to  the  insanity  of  the  accused  at  the 
time  of  committing  the  criminal  act,  evidence  of 
hereditary  insanity  may  be  introduced.    But  mere 
proof  of  insanity  in  a  parent  will  not  be  suflScient  to 
constitute  a  defense  if  the  other  evidence  negatives 
the  presence  of  insanity  in  the  accused.    Lovegrove  v. 
Stale,  31  Tex.  Cr.  R.  491  (27  S.  W.  Rep.  191).    Proof  of 
hereditary  insanity  is  admitted  as  cumulative  evidence, 
and  insanity  of  ancestors  is  of  itself  no  defense.    1 
Wharton  &  S.  Medical  Jurisprudence,  section  377;  Laros 
V,  Commonwealth,  84  Pa.  St.  200;  Snoiv  v,  Benton,  28111. 
306;  Sawyer  v.  State,  35  Ind.  80.    The  reason  for  this, 
undoubtedly,  is  that  the  burden  is  upon  defendant  to 
establish  this  defense  by  a  preponderance    of   the 
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evidence.  State  v.  Fetter,  32  Iowa,  49.  And  proof  of  an 
isolated  case  of  insanity  in  the  family,  especially  that 
of  a  remote  relative,  w^ill  not  of  itself  overcome  the 
presumption  of  sanity.  The  instruction  asked  was 
faulty,  in  that  it  did  not  apply  the  right  test  by  which 
to  determine  the  mental  responsibility  of  the  defend- 
ant. 

III.  The  defendant's  name  appeared  upon  the 
register  of  the  Arlington  Hotel  at  New  Hampton,  and 
the  state  was  permitted  to  use  this  as  a  basis  for  com- 
parison by  its  witnesses  in  proving  the  genuineness  of  a 
signature  attached  to  a  confession  purporting  to  be 
signed  by  the  defendant.  It  is  said  that  the  signature 
appearing  upon  the    hotel    register  was  denied  by 

defendant,  and  that  there  was  no  proof  that 
3         defendant  signed  the  name  appearing  thereon. 

The  objection  now  made  is  that  it  was  error  to 
permit  expert  witnesses  to  use  this  as  a  basis  for  com- 
parison. No  such  objection  was  made  upon  the  trial. 
The  objection  then  made  was  to  the  competency  of 
the  expert,  and  not  to  the  competency  of  his  testi- 
mony. As  defendant  was  then  content  with  the 
identification  of  his  signature  appearing  upon  the  reg- 
ister, he  cannot  now  be  heard  to  complain.  The 
exhibit  itself  was  not  admitted  in  evidence,  and  could 
not  properly  have  been  used  as  a  basis  for  comparison 
had  timely  objection  been  made.  As  it  was  not  made, 
there  was  no  error.     State  v.  Cater,  100  Iowa,  501. 

IV.  At  the  conclusion  of  the  evidence,  defend- 
ant's counsel  moved  to  strike  out  all  the  evidence  of 
Dr.  J.  B.  Horton,  as  to  an  autopsy  held  upon  the  body 
of  Ora  Van  Tassel,  the  woman  who  it  is  claimed  was 
murdered,  and  as  to  the  examination  and  identification 
of  certain  organs  of  her  body,  because  it  was 
immaterial,  irrelevant,  and  incompetent.  The  exact 
ground  does  not  appear  from  the  objection  itself,  and, 
upon  turning  to  the  argument,  we  find  but  little  said  iu 
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support  of  the  objection.  Evidence  was  introduced 
without  objection  showing  that  an  autopsy  was  held; 
that  the  stomach,  a  part  of  the  liver  and  spleen,  one 
kidney,  and  part  of  the  intestines,  were  removed  from 
the  body  of  the  deceased,  and  placed  in  fruit  jars  or 
cases  by  Dr.  Horton,  preparatory  to  being  sent  to 
Chicago  for  chemical  analysis.  That  such  evidence 
was  legitimate  is  plain. 

Defendant  also  moved  to  strike  the  evidence  of 
Dr.  Haines,  the  toxicologist,  who  examined  what  were 
thought  to  be  the  organs  taken  from  the  body  of  Mrs. 
Van  Tassel,  on  the  ground  that  the  said  organs 
4  were  not  sufficiently  identified.  It  is  claimed  in 
argument  that  the  identification  must  be  com- 
plete; that  the  evidence  must  establish  their  identity  to 
a  moral  certainty  and  beyond  all  reasonable  doubt. 
This  objection  was  not  urged  to  the  evidence  when 
given,  but  was  by  motion  made  at  the  close  of  the 
introduction  of  the  evidence;  and  it  is  questionable 
whether  it  was  made  in  time.  As  said  by  Judge 
Dillon,  in  the  case  of  State  v.  Moore,  25  Iowa,  138:  "In 
a  case  of  this  kind,  the  party  cannot  sit  silent  and  wait 
until  the  evidence  is  in,  willing  to  take  the  benefit  of 
it  if*  it  shall  chance  to  be  for  him,  and  insist  as  a 
matter  of  right  to  exclude  it  if  it  be  against 
him.''  Without  reference  to  this  rule,  how- 
ever, we  do  not  think  the  court  was  in  error 
in  denying  the  motion.  The  evidence  fully 
identities  and  accounts  for  the  whereabouts  of  these 
organs  from  the  time  they  were  taken  from  the  body 
of  the  deceas3d  until  they  reached  Dr.  Haines,  except 
for  the  space  of  an  hour  or  so,  when  they  were  left 
53aled  in  the  oflSce  of  Dr.  Horton,  while  he  went  to 
dinner,  and  while  they  were  in  transit  by  the  express 
company  from  Nashua  to  the  city  of  Chicago.  If  they 
were  proparly  delivered  to  the  express  company  for 
shipment  to  Dr.  Haines,  in  Chicago,  as  the  evidence 
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shows  they  were,  this  is  suflBcient  to  cover  the  period 
of  time  necessary  to  their  shipment.  When  Dr.  Hor- 
ton  went  to  his  dinner  he  left  the  jars  containing  the 
organs  he  had  removed  from  the  body,  in  his  office,  but 
he  says  that  they  were  locked  up  in  a  commode,  and 
that  he  also  locked  the  office  door  when  he  was  away, 
and  that  no  one  was  in  the  room  while  he  was  gone. 
The  city  marshal  assisted  Dr.  Horton  in  packing  the 
jars  containing  the  organs  taken  from  the  body  of  the 
deceased,  and,  as  soon  as  they  were  packed,  the  mar- 
shal took  the  box  and  delivered  it  to  the  assistant 
express  agent,  who  held  it  in  his  possession  and  had 
it  under  his  immediate  supervision,  until  it  was 
shipped  to  Chicago.  Dr.  Haines  received  the  box  in 
the  apparent  condition  in  which  it  was  when  shipped, 
and  analyzed  the  contents  of  the  jars.  Surely,  this 
was  a  sufficient  identification  to  justify  the  admission 
of  Dr.  Haines'  evidence.  There  is  some  little  conflict 
as  to  the  number  of  jar3  sent  and  received,  but  this  is 
not  of  itself  sufficient  reason  for  rejecting  the  evidence. 
V.  It  is  said  that  the  court  erred  in  admitting  in 
evidence  certain  letters,  papers,  and  documents  sur- 
reptitiously taken  from  the  premises  and  possession 
of  defendant  without  his  consent,  thus  compelling  him 
to  give  evidence  against  himself.  The  condition  of 
the  record  makes  it  difficult  to  say  what  foundation 

there  is  for  this  claim.  We  find  that,  when 
5         defendant  was  being  cross-examined,  he  was 

called  upon  to  identify  his  signature  to  a  bond, 
to  certain  letters  signed  by  himself,  and  in  a  memo- 
randum book  of  the  Capital  Insurance  Company.  The 
signature  in  the  memorandum  book  was  not  sufficiently 
identified,  and  it  was  not  offered  or  used  in  evidence. 
The  signatures  to  the  bond  and  letters  were  admitted 
by  the  defendant  to  be  genuine,  but,  when  they  were 
offered,  defendant's  counsel  objected,  on  the  ground 
that  the  papers  were  taken  from  him  surreptitiously 
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and  without  his  consent,  and  that  their  introduction 
was  equivalent  to  compelling  him  to  give  evidence 
against  himself.  In  support  of  the  objection,  the 
defendant  testified  that  he  left  the  bond  in  a  secretary 
at  his  father-in-law's  house,  in  a  box,  with  some  other 
private  papers,  and  that  he  gave  no  one  permission  to 
take  it;  that  the  letters  were  locked  in  the  small 
drawer  of  a  bureau  left  at  his  residence;  and  that 
the  bureau  was  his  property;  and  that  he  gave  no 
one  permission  to  take  the  letters.  The  evidence 
adduced  by  the  state,  however,  tends  to  show  that  none 
of  these  papers  were  under  lock  and  key,  and,  further, 
that  the  defendant  moved  the  bureau,  with  its  con- 
tents, to  the  home  of  his  wife's  parents,  about  two 
weeks  after  her  death,  and  directed  the  mother-in-law 
to  give  it  to  his  little  child.  The  letters  were  taken 
from  one  of  the  unlocked  drawers  of  this  dresser. 
The  bond  was  found  in  the  house  of  defendant's 
father-in-law,  and  was  not  taken  from  a  locked  box. 
The  papers  were  not  taken  surreptitiously,  nor  was 
the  defendant  compelled  to  give  evidence  against 
himself.  See  The  Anarchists'  Case,  122  111.  Sup.  1  (12 
N.  E.  Rep.  977).  The  state  produced  the  letters  and 
bond,  and  the  defendant  was  properly  called  upon  in 
cross-examination  to  identify  his  signature.  The  case 
is  very  different  in  its  facts  from  Boyd  v.  U.  S.,  116  U. 
S.  616  (6  Sup.  Ct.  Rep.  524). 

VI.  Defendant  was  a  witness  at  an  inquest,  held 
upon  the  dead  body  of  his  wife.  He  appeared  and 
voluntarily  gave   his   evidence.    This   evidence,   so 

given,  was  used  against  him,  not  only  for 
6         impeaching  purposes,  but  to  a  certain  extent 

as  substantive  evidence.  Complaint  is  now 
made  to  the  introduction  of  the  evidence.  Its 
admissibility  seems  to  bo  sustained  by  the  authorities. 
State  V.  Carroll,  85  Iowa,  1 ;  Wharton,  Criminal  Evidence, 
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State  of  Iowa  v.  L.  R.  Van  Tassel,  Appellant. 

Harder  by  Poison:  verdict  sustained.  Defendant's  wife  was 
killed  by  strychnine,  administered  at  different  times.  Defendant 
purchased  and  had  in  his  possession  large  quantities  of  such  drug 
at  or  about  the  time  of  her  death;  and,  while  she  was  suffering 
from  its  effects,  he  denied  that  he  had  any  poison,  and  after  her 
-death,  denied  that  he  had  purchased  any  before  she  died.  Evi- 
dence given  by  him  at  a  coroner's  inquest  on  her  body,  and  that 
given  by  him  on  the  trial,  was  contradictory.    He  had  substituted 

16  some  other  drug  for  medicine  left  for  his  wife  by  a  physician; 
soon  after  her  death  he  removed  something  from  some  of  the 
furniture  in  her  room,  and  he  objected  to  an  inquest  on  the  body. 
He  showed  no  signs  of  grief  at  her  death,  he  was  in  love  with  her 
sister,  and  proposed  marriage  to  her  soon  after  the  death.  There 
was  evidence  that  the  wife  committed  suicide,  but,  on  the  whole, 
it  showed  that  she  had  no  desire  to  take  her  own  life.  Held^ 
that  the  evidence  supported  a  verdict  of  guilty. 

Eridence:    comparison  of  writings.    Where  a  paper  that  has  writ- 
ten on  it  the  name  of  a  particular  person,  is  not  itself  admitted  in 
8    evidence,  it  cannot  properly  be  used  as  the  basis  of  a  comparison 
of  hand  writing,  for  the  purpose  of  showing  whether  a  certain 
signature  is  such  person's. 

Identification:  Sufficiency,  The  evidence  fully  identified  and 
accounted  for  certain  organs  from  the  time  they  were  taken  from 
deceased's  body  until  they  reached  H,  a  toxicologist  in  Chicago, 
except  for  an  hour  or  so,  when  they  wore  left  sealed  in  the  office 
of  the  doctor  that  removed  them  from  deceased's  body,  and  while 
they  were  in  transit  by  express  to  Chicago.  Said  doctor,  during 
such  hour  or  so,  left  them  in  a  commode  in  his  ofiice,  the  door  Oi 
which  was  locked,  while  he  was  gone,  and  no  one  was  in  the  room. 
4  The  city  marshal  assinted  the  doctor  in  packing  the  jars  contain- 
ing the  organs,  and  as  soon  as  they  were  packed,  the  marshal 
took  the  box  and  delivered  it  to  the  express  agent,  who  held  it  in 
his  possession,  and  had  it  under  his  immediate  supervision,  until 
it  was  shipped  to  Chicago,  where  H.  received  the  box  in  the 
apparent  condition  in  which  it  was  when  shipped,  and 
analyzed  the  contents  of  the  jars.  Heldy  that  there  was  suflicient 
identification  of  deceased's  organs  to  justify  the  admission  of  H's 
evidence  of  his  analysis  thereof,  and  its  results,  and  this,  though 
there  was  some  conflict  as  to  the  number  of  jars  sent  aad 
received. 
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Eyidencx  of  insaioty:  Relevancy  and  competency.    It  was  not  error 

to  exclude,  as  immaterial  and  incompetent,  evidence  of  insanity 

2    of  defendant's  uncle,  where  there  was  no  other  evidence  tending 

to  show  that  defendant  was  insane,  and  the  particular  form  of  his 

uncle's  insanity  was  not  shown. 

Admissibilitt:  Voluntary  testimony  at  inquest.    Where  defendant 

6    appeared  voluntarily,  and  gave  his  evidence,  at  an  inquest  held 

on  the  body  of  his  wife,  such  evidence  was  admissible  on  his  trial 

for  her  murder,  for  the  purpose  of  impeaching  him,  and  as  sub- 

13    stantive  evidence.    8t<Ue  v.  Clifford,  86  Iowa,  550,  distinguis?ied. 

Same.  Letters  signed  by  defendant,  charged  with  murdering  his  wife, 
taken  from  a  bureau  not  under  lock  and  key,  which  the  defendant 
had  moved  to  the  home  of  his  wife's  parents  and  directed  his 
mother-in-law  to  give  to  his  child,  and  a  bond  found  in  the  house 
of  his  father-in-law,  and  not  taken  from  a  locked  drawer,  are 
admissible  as  a  standard  of  comparison  for  the  purpose  of  deter- 
5  mining  the  genuineness  of  his  signature  to  an  alleged  confession, 
notwithstanding  an  objection  that  they  were  taken  surreptitiously 
and  that  he  is  thus  compelled  to  give  evidence  against  himself. 
Boyd  V.  United  States^  116  U.  S.  616,  distinguished. 

£xPEKT8.     J  he  court  may  properly  instruct  the  jury  that  expert 
11    testimony  as  to  handv\rriting  is  far  from  satisfactory,  and  should 
be  received  with  great  care  and  caution. 

Confession  to  detective.  Where  one  of  the  main  witnesses  for  the 
state  was  a  hired  detective,  it  was  not  error  to  refuse  to  charge 
that,  if  he  employed  falsehood,  artifice  and  fraud  in  trying  to 
obtain  an  alleged  confession,  it  very  seriously  affected  his  credi- 
bility as  to  whether  such  confession  was  obtained,  and,  instead,  to 
charge  that  the  jury  had  a  right  to  consider  the  means  employed 
by  such  detective  to  elicit  statements  from  defendant,  whether  or 
not  he  used  deception  and  falsehood  to  induce  defendant  to  make 

10  them,  as  well  as  many  other  things  enumerated  in  the  instruction, 
in  determining  the  weight  to  be  given  to  his  evidence;  and  that 
the  jury  had  a  right  to  know  just  what  arts  were  employed,  and 
all  the  circumstances  under  which  the  confession  was  made,  and 
in  the  light  of  these  circumstances,  and  in  connection  with' 
defendant's  evidence,  to  determine  the  facts  in  regard  to  the  pur- 
ported confession. 

Confesgion.  Where  one  makes  a  confession  of  murder  in  the  belief 
that  he  thus  proves  his  capacity  to  commit  crime  and  to  become 

11  an  accomplice  in  future  crimes,  the  confession  is  voluntary. 

In^ietment:    poisoning.    Under  Code  of  1873,  section  8849,  murder 
by  poison  is  murder  in  the  first  degree,  hence  such  murder  need  not 
1    be  charged  to  have  been   committed  "unlawfully,  feloniously, 
deliberately,  and  premeditatedly," 
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demonstrates  that  there  was  no  assumption  of  any  fact 
ill  the  part  of  the  instruction  criticised. 

VIIL  One  of  the  main  witnesses  for  the  state 
was  a  detective  employed  by  the  county  authorities 
to  assist  in  ferreting  out  the  crime.  The  defendant 
asked  an  instruction  to  the  effect  that,  if  he  employed 
falsehood,  artifice,  and  fraud  in  trying  to  obtain  the 
alleged  confession  from  defendant,  it  very  seriously 
affected  his  credibility  as  to  whether  such  con- 

10  f ession  was  obtained  or  not.    In  lieu  thereof,  the 
court  said  to  the  jury  that  they  had  the  right  to 

consider  the  means  employed  by  the  detective  to  elicit 
statements  from  defendant,  whether  or  not  the  detect- 
ive used  deception  and  falsehood  on  his  part  to  induce 
the  defendant  to  make  the  same,  as  well  as  a  great 
many  other  circumstances  which  are  enumerated  in 
the  instruction,  in  determining  the  weight  to  be 
given  to  the  evidence  of  this  witness.  The  court  also 
said  that  the  jury  had  the  right  to  know  just  what  arts 
were  employed,  and  all  the  circumstances  under 
which  the  confession  was  made;  and  in  the  light  of 
these  circumstances,  and  in  connection  with  defend- 
ant's evidence,  they  should  determine  the  facts  in 
regard  to  the  purported  confession.  The  instructions 
given  were  clearly  correct,  and  it  was  not  erroneous 
to  refuse  the  one  asked  by  defendant.  State  v.  Hoxsie^ 
15  R.  I.  4  (22  Atl.  Rep.  1059);  Commonwealth  v.  Mason, 
135  Mass.  555;  Commonwealth  v.  Trainor,  123  Mass. 
414;  Jtate  v.  McKeon,  36  Iowa,  343. 

Complaint  is  made  of  the  instructions  11  and  12. 

Eleven  relates  to  the  alleged  confession,  and  says 

that  if  it  was  obtained  with  the  view  that  defendant 

should  be  accepted  as  an  accomplice  in  the 

11  commission  of  a  proposed  crime,  and  to  dem- 
onstrate to  the  detective  that  defendant  was 

capable  of  committing  crime,  it  was  voluntary.    Cer- 
tainly, this  a  correct  statement  of  the  law. 
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Instruction  4  asked  by  defendant,  relating  to 
the  weight  to  be  given  the  confession,  was  covered  by 
other  parts  of  the  charge. 

Instruction  12  relates  to  the  testimony  of  experts 

as  to  handwriting,  and  directs  the  jury  that  such 

evidence    is  far    from    satisfactory,  and  should    be 

received  with  great  care  and  caution.    This 

12  was  certainly  correct,  and    it  embodied    the 
substance  of  the  charge  asked  by  defendant 

with  reference  to  the  same  subject. 

The  jury  were  instructed  that  they  might  consider 

the  testimony  given  by  defendant  before  the  coroner's 

juiy  for  impeaching  purposes,  and  for  that  alone.    In 

argument  it  is  said  that  it  was  inadmissible  for 

13  any  purpose,  because  obtained  by  duress.    We 
have  already  seen  that  the  evidence  was  admis- 
sible.   The  instruction  was  really  favorable  to  defend- 
ant, and  he  has  no  cause  of  complaint. 

The  instruction  as  to  motive  or  the  want  of  it, 
and  its  effect  upon  the  case,  is  complained  of.  We 
need  not  set  it  out,  as  it  is  a  clear  and  correct  state- 
ment of  the  law. 

The  instruction  as  to  the  weight  of  the  evidence 
required  in  such  cases  used  these  words:  "If,  after  a 
careful  comparison  of  the  evidence  and  a  full  consid- 
eration of  the  whole  case,  your   minds   are 

14  brought  to  an  abiding    conviction   beyond  a 
reasonable    doubt  '  etc.    It   is   said   that  the 

instruction  is  faulty  because  it  fails  to  use  the  words 
"to  a  moral  certainty  "  This  criticism  is  captious. 
When  the  mmd  is  brought  to  an  abiding  conviction 
beyond  a  reasonable  doubt  that  a  thing  exists,  it  is  a 
"moral  certainty."  Commomvealth  v.  Costley^  118 
Mass.  23. 

A  question  in  the  case  was  whether  Mrs.  Van  Tas- 
sel, the  wife  of  defendant,  was  murdered  or  committed 
suicide.    With  reference  to  this  matter,  the  court 
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directed  the  jury  to  carefully  consider  the  health  of 
the  deceased,  her  mental  traits,  and  condition 

15  prior  to  her  death,  and  further  said  that  "such 
evidence  should  not  be  permitted  to  obscure 

the  well-proven  facts,  nor  lead  you  to  indulge  in  fanci- 
ful suppositions  or  suspicions."  It  is  said  that  this 
instruction  clearly  intimates  that  all  the  state's  evi- 
dence consists  of  "well-proven  facts/'  We  do  not  so 
understand  it.  There  is  no  intimation  that  the  court 
regarded  any  particular  facts  as  "well  proven."  The 
last  part  of  the  instruction  is  certainly  correct  when 
construed  with  the  other  instructions  relating  to  rea- 
sonable doubt,  iand  as  to  what  the  state  must  prove  in 
order  to  secure  a  conviction. 

A  careful  examination  of  all  of  the  instructions 
convinces  us  that  there  was  no  prejudicial  error.  On 
the  contrary,  they  clearly  and  accurately  state  the  law 
as  applied  to  the  facts  shown  in  evidence,  and  were  a 
complete  and  authentic  guide  to  the  jury  in  arriving 
at  their  verdict. 

IX.  Lastly,  it  is  insisted  that  the  verdict  is  with- 
out support  in  the  evidence.  That  the  deceased  came 
to  her  death  by  strychnine  poisoining,  administered  at 
different    times,    is    clearly    shown    by    the 

16  evidence;  and  that  defendant  purchased  and 
had  in  his  possession  large  quantities  of  this 

deadly  drug  at  or  about  the  time  the  deceased  came  to 
her  death,  conclusively  appears.  It  also  appears  that 
defendant,  at  the  time  his  wife  was  suffering  from  the 
effects  of  the  drug,  denied  that  he  had  any  poison, 
and  that  there  was  any  poison  about  the  premises. 
There  is  considerable  evidence  to  the  effect  that 
defendant  substituted  some  kind  of  a  drug  in  place  of 
one  left  by  the  doctor  to  be  given  Mrs.  Van  Tassel,  to 
cure  her  of  the  effects  of  poison  previously  taken  by 
her.  There  is  also  evidence  that  defendant  showed  no 
signs  of  grief  when  his  wife  died,  and  that  shortly 
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after  her  death  he  went  into  her  room,  and  removed 
something  from  some  of  the  furniture  therein.  There 
is  further  evidence  to  the  effect  that  he  objected  to 
an  inquest  being  held  upon  the  body  of  his  v^^ife,  and, 
after  the  death  of  his  wife,  denied  having  purchased 
any  poison  before  her  death.  There  is  also  some 
evidence  to  the  effect  that  he  was  in  love  with  his 
wife's  sister,  and  that  a  very  short  time  after  the  death 
of  his  wife  he  proposed  marriage  to  this  sister.  In 
addition  to  this,  the  jury  may  well  have  found  that 
the  defendant  confessed  his  crime  to  the  detective 
of  whom  we  have  spoken  in  other  parts  of  this 
opinion,  both  orally  and  by  a  solemn  written  confes- 
sion, made  to  induce  the  detective  to  believe  that 
defendant  was  low  and  base  enough  to  enter  into  a 
criminal  conspiracy  to  wrong  and  defraud.  The  proof 
of  the  corpus  delicti  was  ample,  and  the  confession 
made  to  the  detective,  if  believed,  was  sufficient  in 
itself  to  justify  the  conviction.  There  are,  it  is  true, 
some  things  which  cast  suspicion  upon  the  testimony 
given  by  this  detective;  but,  on  the  other  hand,  there 
are  some  physical  facts  which  tend  to  support 
him.  The  weight  of  his  evidence  was  for  the 
jury;  and  as  he  was  before  them,  and  was  subject 
to  a  most  rigid  and  searching  cross-examination, 
they  were  better  situated  than  we  to  deter- 
mine bis  credibility.  Discarding  all  of  his  evidence, 
however  we  think  enough  remains  to  show 
that  defendant  is  guilty  of  the  crime  with  which  he  is 
charged.  In  addition  to  some  of  the  circumstances  to 
which  we  have  referred,  we  find  that  his  testimony 
before  the  coroner's  jury  and  his  evidence  given  upon 
the  trial  are  contradictory  and  conflicting.  The  evi- 
dence is  conflicting,  but  there  is  ample,  if  credited  by 
the  jury,  to  justify  the  verdict.  There  is  also  evidence 
tending  to  show  that  the  deceased  committed  suicide, 
but  much  of  this  is  contradicted,  and,  on  the  whole, 
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we  think  that  it  shows  that  Ora  Van  Tassel  was  in 
love  with  life,  and  had  no  desire  to  take  it  by  her 
own  hand:  She  was,  it  is  true,  somewhat  nervous 
and  excitable,  due  no  doubt  to  overwork  in  school 
during  her  girlhood  days,  but  everything  pointed  to  a 
desire  on  her  part  to  live.  She  was  interested  in,  and 
was  planning  for,  the  future,  which  promised  a  new 
life  for  her  in  a  few  months.  And,  while  the  evidence 
of  motive  is  not  strong,  yet  it  frequently  happens  that 
crime  is  committed  for  which  there  is  no  apparent 
motive. 

We  have  carefully  examined  the  whole  record, 
not  only  because  of  the  importance  of  the  case,  but  by 
reason  of  the  fact  that  the  crime  charged  was  and  is 
unnatural,  and  of  the  further  fact  that  conviction  was 
had  largely  upon  the  evidence  of  a  detective  whose 
methods  are  not  to  be  commended.  This  examination 
convinces  us  that  there  was  no  prejudical  error,  and 
the  judgment  is  therefore  affirmed. 


State  of  Iowa  v.  Richard  Taylor,  Appellant. 

Efidence:    harmless  error.    Krror,  if  any,  in  excluding,  on  a  pro- 
secution for  rape,  the  question  whether  a  matured  man  could 
1    commit  rape  on  a  woman  of  about  the  same  age  and  weight  and 
in  good  health,  is  not  prejudical  where  the  jury  tind  defendant 
guilty  of  an  assault  with  intent  to  commit  rape. 

Exceptions:  criminal  law.  A  statement  of  the  court,  made  in  i  i 
decision  overruling  a  motion  for  a  new  trial,  may  be  excepted  to, 

4  because  of  Code  1873,  section  4480,  reserving  the  right  to  except 
to  a  decision  or  action  of  the  court,  whether  made  "before  or  after 
the  trial  of  the  indictment  or  on  such  trial." 

Same:  Bill  of  exceptions.  The  statement  of  the  tri^l  court  in  overrul- 
ing a  motion  for  a  new  trial,  indicating  doubts  as  to  defendant's 
guilt,  is  a  matter  of  exception,  and  aflPects  a  ''material  or  sub- 
stantial right"  of  defendant  within  Code  1873,  section  4480;  and 
a  bill  of  exceptions  containing  such  statement  may  if  time 
to  settle  the  bill  has  been  extended  beyond  the  term,  be  settled  by 
the  signature  of  oystanders,  where  the  judge  refuses  to  sign  the 


Oct.  1897]  State  of  Iowa  v.  Taylor.  ^ 


bill,  under  section  4480,  providing  that  if  the  judge  refuse  to  sign 
the  bill  it  may  be  signed  by  two  or  more  attorneys  or  officers  of 
the  court  or  disinterested  bystanders.  81,  John  v.  Wallace,  25 
Iowa,  31,  distinguished. 

Appeal  from  Jefferson  District  Court. — Hon.  Robert 
Sloan,  Judge. 

Thursday,  October  7,  1897. 

The  defendani  was  indicted  and  tried  for  the 
crime  of  rape.  He  was  found  guilty  of  an  assault 
with  intent  to  commit  rape.    He  appeals. — Affirmed. 

C.  W.  Coykendall  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

KiNNE,  C.  J. — I.  One  Dr.  Aylesworth,  a  practicing 
physician,  was  asked  this  question:  "Suppose  a  man, 
say  thirty  years  of  age  and  over, — a  matured  man, 

weighing  about  135  pounds,  in  possession  of  all 
1  his  faculties,  in  apparent  good  health, — and  a 

female  about  the  same  age,  about  the  same 
weight,  in  apparent  good  health;  is  it  likely,  or  proba- 
ble, that  the  male,  under  such  circumstances  as  I  have 
delineated,  could  commit  a  rape  or  have  carnal  inter- 
course against  her  will,  provided  she  resisted  to  the 
extent  of  her  ability?"  This  question  was  objected  to 
as  irrelevant,  incompetent,  immaterial,  and  because 
the  facts  stated  had  not  been  proven,  and  the  facts 
proven  were  materially  different  from  those  set  out  in 
the  question.  The  objection  was  sustained.  In  view 
of  the  verdict,  we  need  not  consider  whether  this  evi- 
dence was  properly  rejected,  nor  determine  whether 
the  subject  inquired  about  was  a  proper  subject  for 
expert  testimony.  Not  having  been  convicted  of  a 
i:upe,  it  aflBrmatively  appears  that  the  rejection  of  the 
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offered  evidence  was  not  prejudicial.  If  answered  in 
the  negative,  it  could  have  had  no  possible  bearing 
upon  the  question  as  to  whether  the  defendant  had 
committed  the  crime  of  an  assault  with  intent  to 
commit  a  rape, — the  crime  of  which  the  defendant 
was  found  guilty. 

II.  In  an  "addendum  to  bill  of  exceptions,"  as  it 
is  called  is  found  a  statement  of  the  trial  court, 
which  seems  to  indicate  that  he  had  doubts  as  to  the 
defendant's  guilt.  It  is  said  that  the  trial  judge 
refused  to  certify  to  the  matter  therein  contained. 
The  statement  set  out  was  sworn  to  on  the 
2  ninth  day  of  December,  1895.  At  the  defend- 
ant's instance,  time  beyond  the  term  was  given 
him  to  prepare  a  bill  of  exceptions.  The  bill  was 
approved  and  signed  on  December  9,  1895.  The 
attorney  general  contends  that,  "when  a  trial  judge 
refuses  to  sign  a  bill  of  exceptions  as  drawn  by  a 
party,  it  is  not  competent  to  settle  the  same  at  any 
time  other  than  that  at  which  the  ruling  of  the  court 
was  made  upon  the  matter  excepted  to."  It  is  therefore 
insisted  that  the  matter  embraced  in  the  so-called 
"addendum"  is  not  of  record.  The  "addendum"  having 
been  settled  as  a  bill  of  exceptions  in  one  of  the  modes 
prescribed  by  law,  must  be  treated  as  a  part  of  the 
record  unless  the  claim  is  well  founded  that,  under 
the  statutes,  a  bill  settled  in  that  manner  must  be 
settled  at  the  very  time  the  ruling  was  made  upon  the 
matter  excepted  to.  The  statute  recites  that  the  decis- 
ion of  the  court  upon  certain  specified  matters  may  be 
ipxcepted  to.  Code  1873,  section  4479.  It  then  says: 
•**JNfothing  herein  contained  is  to  be  construed  so  as 
to  deprive  either  party  of  the  right  of  excepting  to 
any  action  or  decision  of  the  court  which  affects  any 
other  material  or  substantial  right  of  either  party, 
whether  before  or  after  the  trial  of  the  indictment,  or 
on  such  trial"    Code  1873,  section  4480.    Section  4483 
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of  the  Code  of  1873,  after  providing  how  exceptions 
may  be  taken,  and  that  they  shall  be  signed  by  the 
judge,  and  filed,  proceeds:  "But  if  the  judge  refuse 
to  sign  it,  such  refusal  must  be  stated  at  the  end  thereof; 
and  it  may  then  be  signed  by  twa  or  more  attorneys 
or  oflBcers  of  the  court  or  disinterested  bystanders,  and 
sworn  to  by  the  persons  so  signing  the  same,  and  filed 
with  the  clerk,  and  it  shall  thereupon  become  a  part 
of  the  record  of  the  cause."  Section  4484  of  the  Code 
of  1873  provides  that  the  judge  shall  be  allowed  one 
clear  day  to  examine  the  bill  of  exceptions,  and  the 
party  excepting  shall  be  allowed  three  clear  days 
thereafter  to  procure  the  signatures,  and  file  the  same. 
By  section  4486  of  the  Code  of  1873  it  is  provided  that 
time  shall  be  allowed  to  settle  a  bill  of  exceptions, 
when  necessary.  Counsel  for  the  state,  in  support  of 
their  construction  of  the  statute,  refer  to  St. 

3  John  V.  Wallace,  25  Iowa,  21.    Judge  Wright, 
in  rendering  the  opinion  of  the  court  in  that 

case,  held  to  the  view  that  where  the  parties,  by  agree- 
ment, extended  the  time  for  settling  the  bill  of  excep- 
tions beyond  the  term  at  which  the  trial  was  had,  it 
was  not  competent  to  settle  the  same  by  the  certificate 
of  bystanders.  The  other  members  of  the  court 
expressed  no  opinion  on  the  question,  and  the  motion 
to  strike  the  bill  was  sustained  by  the  court  on  other 
grounds.  The  case,  therefore,  is  not  authority  for  the 
contention  made  by  the  attorney  general  in  the  case 
before  us.  Besides,  the  cited  case  was  a  civil  action, 
and  the  sections  of  the  Code  touching  bills  of  excep- 
tions in  criminal  cases  were  not  involved  or 

4  considered.    The  provisions  of  the  sections  we 
have  quoted  are  broad  enough  to  warrant  an 

exception  such  as  was  taken  in  this  case.  An  excep- 
tion is  authorized  in  a  criminal  case  as  to  any  "action 
or  decision"  of  the  court  which  affects  a  material  or 
substantial  right  of  a  party,  whether  such  action  or 
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decision  was  made  before  or  after  the  trial  of  the 
indictment.  The  statement  of  the  court  was  made  in 
its  decision  overruling  the  motion  for  a  new  trial.  It 
was,  therefore,  a  decision  or  action  of  the  court  made 

at  such  a  time  as  that  it  might  be  excepted  to. 
5         Code  1873,  section  4480.      Did  it  "affect"  a 

"material  or  substantial  right''  of  the  defendant? 
The  language  used  by  the  tiial  court  was:  "You,  to 
say  the  least,  have  been  guilty  of  violating  the  rules 
of  decency  and  morality  in  going  to  such  a  place,  and 
in  doing  what  you  did.  The  law  fixes  the  extreme 
penalty  in  cases  of  this  kind  at  twenty  years  in  the 
penitentiary,  and,  while  I  do  not  feel  justified  in  set- 
ting aside  the  verdict,  in  view  of  all  the  circumstances 
in  the  case,  and  of  the  doubts  existing  as  to  your  guilt, 
I  will  not  give  you  the  extreme  penalty  of  the  law. 
♦  *  *"  In  State  v.  Billings^  81  Iowa,  116,  where  the 
trial  judge,  in  ruling  on  a  like  motion,  expressed 
doubts  as  to  the  defendant's  guilt,  we  said:  "To  a 
valid  judgment  the  law  requires, — First,  that  there 
shall  be  a  verdict  upon  evidence  to  satisfy  the  minds 
of  the  jury  beyond  a  reasonable  doubt;  second,  that  the 
judge  who  presides  at  the  trial  shall  believe  that  the 
evidence  is  sufficient  to  justify  the  finding.  An  affirm- 
ative showing  of  a  want  of  either  surely  avoids  a  judg- 
ment." We  are  constrained,  therefore,  to  hold  that 
the  matter  excepted  to  affected  a  material  right  of  the 
defendant.  Nor  is  there  anything  in  the  chapter 
relating  to  bills  of  exceptions  in  criminal  cases  which 
indicates,  to  our  minds,  an  intention  on  the  part  of 
the  legislature  to  limit  the  right  to  settle  such  a  bill 
of  (exceptions  by  the  signature  of  bystanders  to  the 
time  when  the  exception  was  taken.  Such  a  construc- 
tion appears  to  be  wholly  unwarranted.  How  can  a 
defendant  know,  until  his  bill  is  presented  to  the  judge 
for  approval,  whether  or  not  he  will  sign  it?  If,  as  is 
manifest,  he  cannot  know,  until  such  presentation, 
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whether  he  will  need  to  settle  his  bill  by  the  aid  of 
the  signatures  of  bystanders,  and,  if,  when  so  presented 
to  the  judge,  he  refuses  to  sign  the  same,  the  defend- 
ant would  be  remediless  in  case  time  to  settle  the  bill 
had  been,  as  it  was  in  this  case,  extended  beyond  the 
term.  We  conclude,  then,  that  the  matter  contained 
in  the  "addendum"  is  of  record,  and  that  a  party  in  a 
criminal  case  may  avail  himself  of  either  mode  pro- 
vided by  the  statute  for  settling  a  bill  of  exceptions  in 
case  time  to  settle  the  bill  has  been  extended  beyond 
the  term. 

III.  It  is  urged  that  the  evidence  does  not  sus- 
tain the  verdict.  Considering  the  entire  record,  we 
cannot  concur  in  that  view.  The  evidence  of  plain- 
tiff shows  that  the  defendant  sought  to  accomplish  his 
purpose  by  force;  that  he  took  hold  of  her,  and  pushed 
her  into  a  bedroom,  that  he  threatened  to  choke  her 
and  to  kill  her  if  she  did  not  cease  making  an  outcry; 
that  he  dragged  her  on  the  floor  and  threw  her  on  the 
bed,  and  that  he  inflicted  bruises  upon  her  limbs.  A 
physician  testified  to  an  examination  of  these  bruises 
two  or  three  days  after  the  occurrence.  The  defend- 
ant's conduct  when  he  knew  the  oflBcer  was  looking 
for  him,  was  hardly  that  of  an  innocent  man.  The 
defendant  admitted  to  the  officer  that  he  had  assaulted 
the  prosecutrix  against  her  will.  Indeed,  the  record 
shows  a  state  of  facts  which  would  have  justified  the 
jury  in  finding  the  defendant  guilty  of  the  crime 
charged  in  the  indictment.  Under  the  evidence,  there 
is  no  reasonable  doubt,  as  it  seems  to  us,  of  the  defend- 
ant's guilt.  We  have  not  intended  to  review  the  evi- 
dence in  detail.  We  are  satisfied  that  the  defendant 
had  a  fair  trial,  and  has  no  just  cause  for  complaint.— 
Affirmed. 
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-^1  State  op  Iowa  v.  Ed.  Burton,  Appellant. 

2ti  Inslmclions:    degrke  of  lakcbnt:    Reasonable  doubt.    An  instruc* 

^'  tion  giving  substantially  the  provision  of  Code  1878,  section  4429, 

that  where  there  is  a  reasonable  doubt  of  the  degree  of  defendant's 

1  offense,  he  shall  only  be  convicted  of  the  lower  degree,  is  not 
required  on  trial  for  larceny  of  hogs,  where  the  uncontradicted 
evidence  shows  that  defendant,  if  guilty  at  all,  was  guilty  of 
grand  larceny. 

Appea*:    record  by  affidavit:    Misconduct,    An  affidavit  alleging 
misconduct  of  counsel  in  making  improper  statements  in  their 

2  arguments  to  the  jury  is  not  competent  evidence  of  such  miscon- 
duct, on  appeal,  but  the  alleged  improper  statements  should  be  set 
out  in  the  bill  of  exceptions. 

Objections:    Waiver.    The  right  to  object  to  the  competency  of 
affidavits  as  proof  of  statements  made  by  a  torney  in  argument, 

3  where  they  are  not  preserved  in  the  bill  of  exceptions,  is  not 
waived  by  the  filing  of  counter-affidavits. 

Appeal  from  Jasper  District   Court. — Hon.  D,  Ryan, 

Judge. 

Thursday,  October  7,  1897. 

The  defendant  was  convicted  of  the  crime  of  lar- 
ceny, and  appeals  from  the  judgment  which  required 
that  he  be  imprisoned  in  the  state  penitentiary  at  Ft. 
Madison,  at  hard  labor,  for  a  term  of  three  years. — 
Affirmed. 

W.  R,  Lewis  and  John  T.  Scott  for  appellant.  ' 

Milton  Rem  ley,  attorney  general,  and  Jesse  ^  A. 
Miller  for  the  state. 

Robinson,  J. — The  indictment  charges  that  the 
defendant  committed  the  crime  of  larceny  in  January, 
1894,  by  stealing  six  hogs,  each  of  which  was  of  the 
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actual  value  of  six  dollars.  The  verdict  of  the  jury- 
found  the  defendant  guilty  as  charged,  and  fixed  the 
value  of  the  hogs  stolen  at  forty-eight  dollars,  and 
seventy-five  cents. 

I.  Section  4429  of  the  Code  of  1873,  is  as  follows: 
"Where  there  is  a  reasonable  doubt  of  the  degree  of 
the  offense  of  which  the  defendant  is  proven  to  be 
guilty,  he  shall  only  be  convicted  of  the  lower  degree." 
In  larceny  the  extent  of  the  punishment  depdhds 
upon  the  value  of  the  property  stolen.  If  that  be 
more  than  twenty  dollars,  the  offense  is  punishable 
by  imprisonment  in  the  penitentiary  for  not  more 
than  five  years;  and,  where  the  value  does  not  exceed 
that  suin,  the  offense  is  punishable  by  a  fine  not 
exceeding  one  hundred  dollars,  or  by  imprisonment  in 

the  county  jail  not  exceeding  thirty  days.  Code 
1  1873,  section  3902.    The  section  quoted  was 

considered  in  State  v.  Woody  46  Iowa,  116,  a  case 
in  which  the  defendant  was  tried  for  the  crime  of 
larceny.  This  court  held  that  the  trial  court  erred 
in  not  instructing  the  jury  that,  if  it  had  a  reasonable 
doubt,  upon  all  of  the  evidence,  as  to  the  value  of  the 
property  being  greater  than  twenty  dollars,  it  should 
find  the  value  to  be  twenty  dollars  or  less.  But  much 
of  the  evidence  in  that  case  was  as  to  the  value  of  tjie 
property  stolen,  some  of  the  witnesses  stating  that  it 
was  more,  and  others  that  it  was  less,  than  twenty 
dollars.  In  State  v.  McCarty,  .73  Iowa,  51  (also  a  case 
involving  larceny),  it  was  said  to  be  the  duty  of  the 
court  to  instruct  the  jury  according  to  the  rule  stated 
in  State  v.  Wood,  supra,  and  that  a  failure  to 
do  so  must  be  regarded  as  prejudicial  error,  unless 
there  was  no  possible  doubt,  under  the  evidence,  that 
the  stolen  property  was  of  greater  value  than  twenty 
dollars.  Neither  of  the  cases  cited  is  authority  for 
the  rule  that  the  instruction  in  question  should  be 
given  in  every  case  in  which  the  defendant  is  on  trial 
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for  larceny.  Where  there  is  no  room  for  doubt  as  to 
the  value  of  property  taken,  there  is  no  occasion  to 
instruct  the  jury  that,  if  there  is  any  reasonable 
doubt  as  to  its  value,  it  must  be  fixed  at  twenty  dol- 
lars or  less.  This  is  a  case  of  that  kind.  The  evidence 
showed,  beyond  question,  and  without  conflict,  that  if 
the  defendant  was  guilty  of  the  offense  charged,  he 
had  stolen  six  hogs,  if  not  seven,  and  that  their  value 
was  not  less  than  forty  dollars.  The  conflict  in  the 
evidence  related  to  the  ownership  of  all  of  the  hogs 
in  question,  not  to  a  part  of  them  only,  nor  to  the 
value  of  any  of  them.  The  court  did  not  give  the 
instructions  we  have  considered,  and,  in  view  of  the 
facts  in  the  case,  was  not  required  to  do  so.  See  State 
V.  Cater,  100  Iowa,  501,  and  cases  therein  cited;  also, 
State  V.  Smith,  102  Iowa,  656. 

II.    The  only  other  question  presented  in  behalf 
of  the  appellant,  relates  to  alleged   misconduct  of 
attorneys  for  the  state  in  making  improper  state- 
ments in  their  arguments  to  the  jury.    The 
2  alleged  misconduct  is  shown  only  by  affidavits, 

and  is  not  set  out  in  the  bill  of  exceptions.  We 
have  frequently  held,  that  we  would  not  consider 
charges  of  such  misconduct  which  occurred,  if  at  all, 
ift  the  presence  or  within  the  knowledge  of  the  court, 
unless  it  was  shown  by  bill  of  exceptions.  That  rule 
was  first  announced  by  us  in  Rayburn  v.  Railioaij  Co., 
74  Iowa,  641,  and  has. since  been  approved  and  fol- 
lowed in  numerous  cases,  both  civil  and  criminal. 
State  V.  Bigelow,  101  Iowa,  430;  State  v.  Hel)n,97  Iowa, 
378;  State  v.  La  Grange,  99  Iowa,  10.  We  held  in 
State  V.  Whalen,  98  Iowa,  662,  that  affidavits  of  jurors, 
attached  to  a  motion  for  a  new  trial,  became  a  part  of 
the  record,  by  being  filed  with  the  motion  to  which 
they  were  attached.  That  conclusion  was  based  upon 
the  provisions  of  section  4482  of  the  Code,  which 
refers  to  criminal  cas33.     We  did  not  hold,  however, 
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that,  by  making  an  aflBdavit  a  part  of  the  record  in 
that  manner,  it  becomes  competent  evidence.  There 
is  a  wide  difference  between  making  a  paper  a  part  of 
the  record  and  making  it  competent  evidence  to  prove 
a  fact.  In  State  v.  La  Grayige,  99  Iowa,  10,  we  held 
that,  although  aflBdavits  which  charged  that  the 
court  had  made  improper  remarks  during  the, trial 
were  made  of  record  by  filing  them,  yet  they  were 
not  competent  to  show  the  alleged  misconduct;  that, 
as  what  was  said  was  necessarily  known  to  the  court, 
the  remarks  in  question  should  have  been  embodied 
in  a  bill  of  exceptions.  What  was  there  said  in  regard 
to  remarks  by  the  court,  is  applicable  to  statements 

made  by  attorneys  in  the  presence  of  the  court. 
3  It  is  said,  however,  that  ho  objection  was  made 

in  the  district  court  to  showing  the  statements 
objected  to  by  means  of  affidavits,  and  that  the  state 
filed  counter-affidavits,  thereby  waiving  any  objection 
which  might  otherwise  have  been  urged  to  the  method 
of  preserving  the  statements  which  was  adopted,  and 
that  the  appellant  does  not  make  any  objection  to  the 
counter-affidavits,  but  asks  that  they  be  considered. 
In  the  case  of  Rayburn  v.  Railway  Co.,  supra,  counter- 
affidavits  had  been  filed;  yet  the  effect  of  filing  them 
was  not  regarded  as  a  waiver  of  the  right  to  object  to 
the  competency  of  the  affidavits.  We  conclude  that 
we  have  no  competent  proof  of  statements  made  by 
attorneys  in  argument,  and  we  cannot  say  that  there 
was  any  misconduct  of  which  complaint  is  made.  If 
the  witnesses  for  the  state  were  credible,  and,  in  view 
of  the  verdict  returned  by  the  jury,  we  must  conclude 
that  they  were,  the  evidence  of  the  guilt  of  defendant 
is  ample  and  satisfactory.  We  do  not  find  any  ground 
upon  which  to  disturb  the  judgment  of  the  district 
court,  and  it  is  affirmed. 
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jm  6^  Frank  A.  Hodowal,  et  al,  Appellants,  v.  A.  L.  Tbarous, 

|io3   ^  et  aLy  and  A.  L.  Yearous  v.  Frank  A. 

'      ^  Hodowal,  Appellant. 

Act ioni  JOINDER  OF  CAUSES.  An  action  for  forcible  entry  and  detainer 
of  real  property  cannot  be  consolidated  with  an  action  relating 
to  the  same  land  to  set  aside  a  tax  deed  and,  permit  redemption 
from  a  sale  for  taxes,  under  Code  1878,  section  2734,  providing  that 

1  tivo  or  more  actions  pending  in  the  same  court  which  might  have 
been  joined  may  be  consolidated;  as  one  is  a  law  action,  and  the 
other  an  equitable  one,  and  therefore  may  not  be  prosecuted  by 
the  same  kind  of  proceedings,  which,  under  Code  1878,  section  2630, 
is  a  condition  of  joining  causes  of  action. 

Affirmance  of  Jiislice^s  Judgment:  opening  up.  The  district  court 
should  not  open  a  judgment  affirming  a  judgment  of  a  justice  of 
the  peace  entered  on  the  motion  of  appellee,  because  of  failure  of 
the  appellant  to  docket  the  case  by  noon  of  the  second  day  of  the 

2  term  to  which  the  same  was  returnable  as  required  by  Iowa  dis- 
trict court  rule  4,  of  the  rules  of  practice  in  the  Iowa  district 
courts,  upon  an  affidavit  of  appellant  which  affirmatively  shows 
neglect  to  have  the  case  docketed  after  taking  the  appeal,  or 
which  merely  shows  that  the  matter  was  left  with  the  appellant's 
attorney,  w  ho,  for  some  reason,  did  not  attend  to  it. 

Appeal  from  Jones  District  Court, — Hon.  W.  P.  Wolf, 

Judge. 

Thursday,  October  7,  1897. 

The  first  entitled  action  is  to  set  aside  a  tax  deed, 
and  permit  redemption  from  a  sale  for  taxes;  the  second, 
for  forcible  entry  and  detention  of  real  property.  The 
Teal  estate  involved  in  the  two  suits  is  the  same.  The 
•equity  suit  was  commenced  in  September,  1895,  and  the 
other  before  a  justice,  October  31, 1895,  and  the  issues 
'tried  to  a  jury,  that  returned  a  verdict  for  the  defend- 
ants. The  defendant  appealed  to  the  term  of  the  district 
•court  commencing  December  10, 1895,  and  on  the  seven- 
teenth of  that  month  the  appellant,  not  having  the  cause 
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docketed,  a«  provided  by  rule  4  of  "Rules  of  Practice  in 
District  Courts/'  the  appellee  procured-  the  same  to  be 
docketed,  and  the  judgment  was  affirmed.  On  the  same 
day  the  appellant  appeared,  and  moved  the  court  to 
open  the  judgment,  and  set  the  case  for  trial,  and  that 
it  be  consolida;ted  with  the  equity  case.  The  motion, 
supported  by  aflftdavit,  was  sustained.  Later  in  the  pro- 
ceedings, a  motion  to  set  aside  the  order  of  consolidation 
was  denied,  and  a  motion  by  defendants  in  the  equity 
case  to  separate  the  causes  for  trial  was  denied,  as  was 
also  a  jury  in  the  law  action.  The  eases,  as  consoli- 
dated, then  proceeded  to  trial,  and  a  decree  was  entered- 
dismissing  the  petition  in  the  equity  case,  and  awarding 
possession  to  th^  plaintiff  in  the  law  action.  The  plain- 
tiffs in  the  equity  suit  and  the  defendant  in  the  law 
action  appealed. — Reversed. 

W.  G.  Gregory  and  jB.  W.  Henry  for  appellants. 

No  appearance  for  appellees. 

Gbangeb,  J. — I.  It  is  insisted  that  the  causes 
should  not  have  been  consolidated.  It  seems  clear  to  us 
they  should  not  have  been,  if  for  no  other  reason, 
because  the  statute  does  not  provide  for  the  con- 
1  solidation  of  such  causes.     Code  1873,  section 

2734,  is  as  follows:  "Whenever  two  or  more 
actions  are  pending  in  the  same  court  which  might  have 
been  joined,  the  defendant  may,  on  motion  and  notice  to 
the  adverse  party,  require  him  to  show  cause  why  the 
same  shall  not  be  consolidated,  and  if  no  sufficient  cause 
be  shown  the  same  shall  be  consolidated.^^  These  two 
actions  were,  at  the  date  of  consolidation,  pending  in 
the  same  court,  but  they  conld  not  have  been  joined. 
One  is  a  law  action,  and  the  other  an  equitable  one. 
They  are  to  be  prosecuted  by  different  proceedings. 
Code  1873,  section  2630,  tells  what  actions  may  be 
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joined,  as  follows:  "Causes  of  action  of  whatever  kind, 
where  each  may  be  prosecuted  by  the  -same  kind  of  pro- 
ceedings, provided  that  they  be  by  the  same  party,  and 
against  the  same  party  in  the  same  rights,  and  if  suit 
on  all  may  be  brought  and  tried  in  that  county,  may  be 
joined  in  the  same  petition,"  These  actions  are  not  to 
be  prosecuted  by  the  same  kind  of  proceedings,  are  not 
by  the  same  parties  against  the  same  parties,  nor  do 
they  involve  the  same  riglits.  The  conditions  do  not 
meet  the  requirements  of  the  law  for  the  consolidation 
of  actions. 

II.  It  may  also  be  said  that  the  showing  to  open 
up  the  judgment  is  insufficient  We  'have  examin  d  the 
transcript  to  know  the  record.    The  rule  to  govern  such 

proceedings  is  as  follows:  "In  appeals  from  jus- 
2  tice^s  courts  or  other  inferior  tribunals  in  civil 

causes,  the  appellant  shall  cause  the  ease  to  be 
docketed  by  noon  of  the  second  day  of  the  term  to  which 
the  same  is  returnable,  and,  in  case  of  his  failure  so  to 
do,  the  appellee  may  procure  the  case  to  be  docketed, 
and  will  thereupon  be  entitled  to  have  the  judg- 
ment below  affinned.  ♦  ♦  ♦  But  the  judgment,  if 
affirmed^  may  "be  opened  at  any  time  prior  to  noon  of  the 
following  day  of  the  term,  by  appellants  making  a  sat- 
isfactory showing  of  merits  and  excuse  for  his  default.'^ 
The  affidavit,  when  stripped  of  much  that  is  imma- 
terial, devoted  to  the  question  of  the  two  actions  involv- 
ing the  same  questions  as  to  title,  etc.,  is  no  showing 
whatever  of  excuse  for  default  It  is  an  affirmative 
showing  of  a  neglect,  after  taking  the  appeal,  to  bring  a 
transcript  to  the  district  court,  and  have  the  case  dock- 
eted. Another  affidavit  by  plaintiflE  in  that  case  shows 
that  the  matter  was  left  with  his  attorney,  who,  for 
some  unknown  reason,  did  not  attend  to  the  matter. 
We  think  the  court  erred  in  opening  up  the  judgment, 
after  being  laffirmed  under  the  rule.  The  judgment  as 
to  both  cases  is  ebversed. 
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Mrs.  J.  B.  Rabbitt,  Plaintiff,  v.  William  M.  Wilcoxen, 

Receiver,  Appellant,  R.  M.  Dihbl,  et  al.. 

Interveners  and  Appellees. 

Bnilding  and  Loan  Companies:  withdrawal  by  stockholder: 
Insolvency.  The  by-laws  of  a  building  and  savings  association, 
whose  articles  of  incorporation  arranged  for  a  loan  fund  and  an 
expense  fund,  provided  that  any  stockholder,  after  giving 
thirty  days'  notice,  might  withdraw  the  full  amount  of  his  pay- 
ments to  the  loan  fund,  with  earnings  up  to  the  last  dividend 
period,  and  that  the  association  should  not  be  liable  to  pay  out  on 
account  of  withdrawals,  during  any  one  month,  more  than  thirty 
per  cent,  of  thft  cash  receipts  of  the  loan  fund  during  such  month. 
Held,  that  where  such  association  was  insolvent,  and  more  than 
said  thirty  per  cent  had  been  paid  out  when  notices  of  withdraw- 
als were  given,  shareholders  giving  such  notices  were  not  creditors 
with  claims,  and  entitled  to  be  paid  in  full  the  amounts  by  them 
paid  to  the  loan  fund  before  other  stockholders  were  entitled  to 
anything,  but  were  on  a  parity  with  other  stockholders  Such 
by-laws  contemplate  a  going  concern. 

Appeal  from  Polk  District   Court. — Hon.    T.    P. 
Stevenson,  Judge. 

Friday,  October  8,  1897. 

The  following,  including  some  provisions  of  the  law 
of  the  association,  to  be  noticed  in  the  opinion,  is  sub- 
stantially appellees'  statement  of  the  facts.  "The 
Union  Building  &  Savings  Assoc'ation  was  incorpor- 
ated under  the  laws  of  Iowa,  on  the  twenty-sixth  of 
June,  1890,  with  its  principal  place  of  business  in  the 
city  of  Des  Moines.  The  object  of  the  association,  as 
stated  in  its  articles  of  incorporation,  being  *to  afford 
profitable  investment  of  money,  and  encourage  and 
assist  its  shareholders  in  the  acquisition  of  real  estate, 
by  loaning  money  to  them,  to  be  paid  back  in  monthly 
installments,  thereby  increasing  the  proportion  of  home 
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owners  in  the  country,  in  the  manner  and  by  the  means 
provided  in  chapter  6,  title  9,  of  the  Q>de  of  Iowa/  On 
the  fifteenth  of  December,  1894,  Mrs.  J.  B.  Rabbitt, 
plaint iflp  in  the  original  cause,  petitioned  the  district 
court  of  Polk  county  for  the  appointment  of  a  receiver 
for  the  association;  and  on  the  twenty-eighth  day  of 
December,  1894,  the  court  appointed  William  M.  Wil- 
coxen,  Esq.,  receiver,  to  take  charge  of  the  assets  of  the 
association,  and  collect  and  convert  the  same  into 
money,  with  a  view  to  the  winding  up  of  the  association. 
On  the  fourth  day  of  December,  1895,  R.  M.  Dihel,  et  aJ., 
filed  their  petition  of  intervention,  and,  in  a  few  days 
thereafter,  others  filed  petitions  of  intervention,  all  of 
said  petitions  claiming  the  same  relief.  The  petitions 
of  intervention  are  substantially  the  same,  and  claim 
that  the  petitioners  filed  their  notices  of  withdrawal,  as 
provided  by  section  9  of  article  13  of  the  by-laws,  and 
for  that  reason  they  are  entitled  to  be  paid,  according 
to  said  section  9  of  article  13  of  the  by-laws,  prior  to 
the  payment  or  distribution  of  the  funds  among  the 
stockholders  of  said  corporation  who  did  not  file  their 
notice  of  withdrawal.  They  claim  that  they  are  no 
longer  stockholders  of  said  corporation,  and  have  not 
been  since  the  moment  of  filing  their  notices  of  with- 
drawal, but  are  creditors  with  claims,  according  to  the 
terms  of  section  9  of  article  13  of  the  by-laws.  On  the 
seventh  day  of  December,  1895,  William  M.  Wilcoxen, 
receiver,  filed  his  answer,  and  it  was  agreed  that  this 
answer  should  apply  to  all  the  petitions  of  intervention. 
Said  answer  is  found  on  page  11  of  the  abstract,  and  in 
substance  states  that  the  association,  at  the  time  of 
filing  said  notices  of  withdrawal,  was  insolvent;  that 
article  17  of  the  by-laws  of  said  association  provides 
that  said  association  shall  not  be  liable  to  pay  out,  on 
account  of  withdrawals  of  all  classes  of  stock  during 
any  month,  more  than  thirty  per  cent,  of  the  cash 
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receipts  of  the  loan  fund  during  such  month;  and  that 
there  had  been,  since  January  1,  1894,  during  each 
month,  more  than  thirty  per  cent,  paid  out;  and,  further, 
it  states  that  said  interveners  have  not  complied  with 
all  things  necessary  in  order  to  perfect  their  with- 
drawals, in  accordance  with  the  *  Articles  of  Incorpora- 
tion and  By-Laws^  of  the  association;  and,  further,  it  ifl 
stated  that  to  allow  the  claims  of  these  inter\  eners  to 
be  paid  in  full  would  impair  the  value  of  the  outstand- 
ing securities,  etc.;  and  then  prays  that  the  claims  of 
the  interveners  be  adjudged  to  be  on  a  parity  with  the 
claims  of  the  non-withdrawing  shareholders  of  said 
association,  and  that  they  be  made  to  share  their  pro 
rata  proportion  with  the  other  shareholders  in  the  funds 
coming  into  the  hands  of  the  receiver."  The  district 
court  determined  the  issues  in  favor  of  the  interveners, 
and  gave  judgment  accordingly,  and  the  receiver 
appealed. — Reversed. 

Wm.    Wilcoxen,  Bishop,  Botven   &  Fleming,  and 
Sammis  &  Scott  for  appellant. 

Searle  &  Keating  for  C.  P.  Searie,  et  al. 

Dudley  &  Coffin  for  R.  M.  Dihel,  et  al. 

E.  T.  Morris  for  W.  P.  Mott,  et  al. 

C.  A.  Ballreich  and  Bead  &  Read  for  Forston 
Aker,  et  al. 

Ayres,  Woodin  &  Ayres  for  Paul  Longe,  adminis- 
trator, et  al. 

J.  K.  Macomber  for  F.  K.  Irwin,  intervener  and 
appellee. 
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Granger,  J. — The  case  involves  no  controversy 
as  to  general  creditors,  nor  as  to  any  creditors  except 
in  so  far  as  the  withdrawing  shareholders  may  be 
regarded  as  creditors,  as  to  which  fact  there  is  some 
controversy  in  argument.  There  are  two  classes  of 
persons  who  claim  to  be  entitled  to  participate  in  the 
distribution  of  the  assets  of  the  corporation:  First , 
those  who  gave  notice  of  withdrawal  before  the  appoint- 
ment of  the  receiver,  who  claim  to  be  preferred,  and  to 
be  entitled  to  full  payment  before  the  other  share- 
holders are  entitled  to  anything;  and,  second,  those  who 
did  not  give  such  notice,  who  claim  that  all  shareholders 
(that  is,  both  classes)  should  share  equally.  The  articles 
of  incorporation  provide  for  two  funds, — ^a  loan  fund 
and  an  expense  fund.  The  following  is  a  provision  of 
the  by-laws  under  which  it  is  claimed  that  the  with- 
drawing shareholders  should  be  preferred  and  first 
paid:  "Section  9.  Any  shareholder  in  good  standing, 
after  giving  thirty  (30)  days'  notice  in  writing,  and  upon 
the  surrender  of  his  certificate,  may  withdraw,  after 
three  (3)  months'  dues  have  been  paid,  the  full  amount 
of  his  payments  to  the  loan  fund,  together  with  the 
earnings  up  to  the  last  dividend  period.  Said  with- 
drawals shall  be  paid  according  to  the  priority  of 
notice.''  The  stock  of  the  corporation  is  classed  from 
A  to  F,  but  the  classification  is  not  important  for  our 
consideration.  The  following  is  a  further  provision  of 
the  by-laws:  "Article  XVII.  This  association  shall 
not  be  liable  to  pay  out  on  account  of  withdrawals  of 
all  classes  of  stock,  during  any  one  month,  more  than 
thirty  (30)  per  cent,  of  the  cash  receipts  of  the  loan  fund 
during  such  month,  upon  all  classes  of  stock  except 
Class  F,  and  except  stock  issued  under  the  provisions 
of  Sec.  2  of  article  VII.  of  the  by-laws.  In  case  of  with- 
drawal before  maturity,  there  shall  be  charged  against 
the  book  value  thereof  a  withdrawal  fee  of  10  cents  on 
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each  share."  By  a  misappropriation,  the  loan  fund  has 
been  used  for  the  expenses  of  the  corporation  to  an 
amount  1u  excess  of  thirty-six  thousand  dollars,  and) 
while,  in  argument,  there  is  some  contention  otherwise, 
the  corporation  is  insolvent.  In  considering  the  rights 
of  withdrawing  shareholders  from  such  associations, 
the  cases  discuss  the  effect  of  the  association  feeing,  at 
the  time  of  withdrawal,  "a  going  concern,"  or  insolvent, 
and  its  afifeiirs  being  "wound  up."  It  is  quite  evident 
that  the  by-laws  of  this  association  were  adopted  with 
reference  to  doing  business,  rather  than  with  reference 
to  closing  up  its  affairs.  This  fact  is  important  in  deter- 
mining what  must  have  been  the  mutual  understanding 
of  the  incorporators  in  their  adoption  of  the  article  and 
laws,  and  also  the  understanding  of  those  who  became 
shareholders  afterwards.  Section  9  of  article  13  gives 
the  absolute  right  of  withdrawal  on  thirty  days'  notlt^?, 
and  just  as  absolute  a  right  to  withdraw  payments  to 
the  loan  fund,  except  that  it  must  be  done  in  a  way  pre- 
scribed. That  method  is  fixed  by  article  17,  which 
exempts  the  association  from  liability  for  such  with- 
drawals, so  that  it  is  not  required  to  pay,  in  any  one 
month,  more  than  thirty  per  cent,  of  the  cash  receipts 
of  the  loan  fund  during  such  month.  Spciik'ng  of  such 
an  association  as  a  going  concera,  there  would  seem  to 
be  no  questicn  but  that  a  Avit*  drawing  shareholder,  on 
presentation  of  his  certificate,  could  demand  and  should 
receive  payment,  in  the  order  of  his  withdrawal,  of  as 
much  money  as  the  treasury  afforded;  of  the  thirty  per 
cent,  specified,  and  no  more.  If  there  were  no  provision 
for  such  payment,  none  could  be  made  from  the  fund, 
and  the  shareholder  must  hold  his  stock  or  exchange  it 
in  the  market.  The  right  of  withdrawing  the  stock, — 
that  is,  withdrawing  the  payments, — depends  entirely 
on  the  by-laws  authorizing  it.  The  by-law  is  not  a 
limitation  on  a  prior  right, — that  is,  a  right  existing 
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independent  of  the  by-law,  x)erforce  of  a  person  being 
a  -shareholder, — ^biit  it  is  a  grant  of  a  right,  and  limited 
by  the  terms  of  the  grant. 

In  Heinbokel  v.  Association,  58  Minn.  340  (59  N.  W. 
Eep.  1050),  this  particular  question  is  considered.  The 
by-law  in  that  case  is  so  like  the  one  in  this  case  as  to 
make  the  authority  entirely  applicable.  It  is  said  in 
that  case:  "In  assuming  the  relation  of  a  member  of 
the  association,  plaintiff  contraxrted  with  reference  to, 
and  was  to  be  governed  by,  its  by-laws  in  so  far  as  they 
were  reasonable,  and  not  opposed  to  our  statutory  pro- 
visions regulating  associations  of  this  eharaeter.  He 
agreed  to  abide  by  the  condition  of  the  treasury  in  case 
of  a  withdrawal,  and  to  take  his  money  when  funds 
properly  applicaible  for  the  purpose  were  on  hand.  He 
was  not  to  be  paid  until  these  funds  were  in  the  treas- 
ury, and,  although  he  could  at  any  time  cease  to  be  a 
member,  and  terminate  his  obliga^tion  to  make  monthly 
payments,  the  amount  to  be  returned  to  him  did  not 
then  become  due  or  payable  except  in  a  certain  con- 
tingency. If  not  absolutely  and  immediately  due  and 
payable  at  withdrawal,  it  is  difficult  to  see  how  his 
cause  of  action  was  then  maintainable."  In  that  case 
the  questions  are  considered  whether  or  not  a  with- 
drawing shareholder  becomes  a  creditor  upon  comply- 
ing with  the  law  for  withdrawing  his  payments,  and 
also  whether  he  could  bring  an  action  and  obtain  judg- 
ment against  the  association  when  there  is  no  money 
legally  applicable  for  the  ixayment  of  his  claim.  It  is 
held  that  such  a  shareholder  is  not  to  be  regarded  as 
having  the  rights  of  the  ordinary  creditor,  and  hence 
that  he  could  not  maintain  such  an  action.  It  is  further 
said  in  that  case:  "The  right  to  draw  and  receive  back 
what  has  been  paid  into  the  treasury  by  a  member  of 
the  association  exists  solely  by  virtue  of  the  by-laws  or 
.the  statute.    If  this  right  to  receive  the  money  out  of 


Oct  1897]  Babbitt  v.  Wilcoxbit,  41 

the  treasury  fe  made  to  dei)end  upon  its  condition,  the 
right  is  not  i>erfect  or  aibsolute  uatil  that  condition 
exists."  In  Association  v.  Kerr  (Tex.  Sup.)  13  S.  W. 
Eep.  1020,  where  the  right  of  withdrawal  was  given  in 
the  by-laws,  and.  there  was  a  provision  that  at  no  time 
should  more  than  one-third  of  the  funds  in  the  treasury 
be  applied  to  the  demands  of  the  withdrawing  stock- 
holders without  the  consent  of  the  directors,  it  was  held 
that  there  could  be  no  recovery  by  such  a  stockholder 
in  the  absence  of  a  showing  that  there  were  funds 
applicable,  or  that  the  directors  had  consented  to  the 
use  of  other  funds.  Christianas  Appeal,  102  Pa.  St.  184, 
involved  a  question  as  to  the  right  of  withdrawing 
stockholders  to  preference  after  the  payment  of  the 
general  creditors,  under  by-laws  so  similar  to  those  in 
the  ease  at  bar  as  to  make  the  rule  of  the  case  authority; 
and  it  is  there  said  as  to  such  stockholders:  "If  the 
association  has  been  prosperous,  they  have  the  right, 
under  certain  limitations  and  restrictions,  to  demand 
and  i*eceive  their  proportionate  share  of  the  accumu- 
lated fund;  but  if  bad  investments  have  been  made,  or 
losses  have  been  sustained,  before  actual  withdrawal, 
they  must  bear  their  just  proportion  thereof.  ♦  ♦  ♦ 
When  a  building  association  has  failed  to  fulfill  the 
object  of  its  creation,  and  has  become  hopelessly  insolv- 
ent, it  cannot  be  justly  or  equitably  wound  up  on  an> 
other  principle  than  that  above  suggested.  After 
expenses  incident  to  the  administration  of  its  assets  are 
deducted,  the  general  creditors,  if  any,  should  be  first 
paid  in  full,  <and  the  residue  of  the  fund  should  be  dis- 
tributed pro  rata  among  those  whose  claims  are  based 
upon  stock  of  the  association,  whether  they  have  with- 
drawn and  hold  orders  for  the  withdrawal  value  thereof 
or  not.  Both  classes  are  equally  meritorious,  and,  in 
the  marshaling  of  the  assets,  neither  is  entitled  to  pri- 
oritj  over  the  other.   The  claims  of  each  are  alike  based 
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on  their  relation  to  the  association  as  members  thereof.'' 
The  case  refers  to  Association  v.  Silverman,  85  Pa.  St. 
394;  and,  while  it  does  not  overrule  or  distinguish  it,  it 
announces  the  above  rule  with  the  former  case  in  mind. 
It  is  not  easy  to  reconcile  the  two  cases  in  some  partic- 
ulars, and  undoubtedly  the  last  should  be  taken  as  the 
judgment  of  the  court  wherein,  if  at  all,  the  cases  are 
not  in  harmony.  The  Silverman  Case  is  reviewed  in 
Heinhokel  v.  Association,  supra  (the  Minnesota  case), 
and  the  holding  is  disapproved.  In  Endlich,  Building 
Associations  (2d  ed.),  section  114,  it  is  said,  speaking 
of  the  by-law  provisions  of  such  corporations,  that  only 
a  proportion  of  the  funds  can  be  withdrawn  for  the 
purpose  of  paying  withdrawing  sftockholdeps:  "This, 
then,  becomes  a  charter  limitation  upon  the  rights  of 
withdrawing  members,  and  operates  to  prevent  a  con- 
flict between  them  and  the  undisturbed  exercise  of  the 
association's  corporate  functions  by  narrowing  them 
down  to  a  certain  portion  of  its  assets  as  the  source  of 
their  payment." 

It  seems  to  us  that  these  authorities,  as  well  as  the 
language  of  the  by-laws  of  the  association  in  this  case, 
fix  a  limitation  on  the  rights  of  withdrawing  share- 
holders as  to  the  funds  applicable  to  the  payment  of 
their  claims,  and  that  beyond  such  limit  they  cannot  go. 
In  this  case  there  is,  confessedly,  no  such  fund  avail- 
able. We  have  seen  no  case  in  which  the  limitation  is 
like  the  one  in  this  case,  it  being  limited  to  thirty  per 
cent  of  the  monthly  receipts.  This  limitation,  through- 
out the  authorities,  in  this  country,  seems  to  be  of  con- 
trolling importance.  Insolvency  but  adds  to  the 
strength  of  such  a  position,  and  the  holding  in  Chris- 
tianas Appeal,  supra,  is  in  a  case  where  the  corporation 
was  insolvent,  and  the  rule  ^was  there  applied.  Both 
parties  have  quoted  from,  and  argued  the  effect  of,  some 
English  cases,  and,  conceding  them  to  announce  a  dif- 
ferent rule  (and  to  quite  an  extent  they  do),  we  are  still 


Oct  18971  Baker  v.  Hallam.  43 

content  with  the  rule  that  is  supported  by  the  weight 
of  authority  in  this  country,  and  best  accords  with  rea- 
son. No  one  contends  that  such  a  conclusion  is  not  the 
equitable  one,  the  contention  of  interveners  being  only 
that  a  correct  legal  construction  of  the  by-laws  justified 
their  claim,  but  in  that  view  we  do  not  concur.  As  we 
said  at  the  outset,  the  provision  of  the  by-laws  for  pay- 
ing back  contributions  to  the  loan  fund  contemplated 
monthly  receipts  to  such  fund,  so  that  the  corporation, 
as  a  going  concern,  could  apply  a  percentage  thereof 
to  such  a  purpose;  and  there  is  nothing  to  show  a  pur- 
pose to  make  such  payments  after  such  receipts  la  e 
ceased,  and  the  only  business  of  the  corporation  is  a 
final  settlement  and  an  equitable  division  of  the  assets. 
We  think  the  judgment  should  be  so  changed  as  to  make 
a  pro  rata  payment  of  all  stockholders,  regardless  of 
notices  of  withdrawal,  and  the  cause  is  remanded  for 
such  a  decree. — Reversed. 


Mary  R.  Baker,  Administratrix    of    the  Estate  of 

George  C.  Baker,  Deceased,  v.  A.  Hallam, 

Appellant. 

Deed  in  Blimk:  DECErr.  Defendant  made  a  deed.  At  the  request  of 
the  grantee  he  erased  the  name  of  that  grantee,  and  returned  it  to 
him  with  an  abstract  showing  title  in  defendant,  which  abstract 
1  proved  to  be  spurious.  The  man  whose  name  had  thus  been 
erased,  sold  to  plaintiff  who  inserted  his  own  name  as  grantee, 
3  Beld,  as  defendant  had  by  his  own  act  put  a  deed  in  blank,  accom- 
panied by  such  abstract,  into  circulation,  he  was  liable  to  said 
last  buyer  as  for  false  representations  as  to  ownership  of  the  land, 
though  these  two  never  came  together. 

Reliance  of  vendee.    The  nature  of  the  transaction,  and  the  fact 
5    that  vendee  gave  valuable  consideration  for  the  land,  are  sufficient 
to  support  a  verdict  that  plaintiff  relied  on  the  representations  of 
otvnership,  by  defendant. 

BTidenoe*    Where  one  delivers  a  deed  which  his  own  grantor  had 

3    made  a  deed  in  blank  by  erasure,  and  with  it  a  true  copy  of 

abstract  which  states  the  title  falsely,  his  statements  to  his  vendee 
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6  that  the  original  abstract  had  been  received  from  said  grantor  and 
must  be  returned  to  him.  are  admissible  in  an  action  for  deceit 
brought  by  the  last  vendee  against  such  original  grantor. 

Same.  The  abstract  was  spurious  and  a  forgery.  One  K  testified 
8  that  the  land  had  been  offered  to  him.  and  that  a  deed  therefor 
from  defendant,  accompanied  by  the  abstract,  was  placed  in 
escrow,  while  he  sent  a  copy  of  the  abstract  to  the  clerk  in 
4  Georgia,  who  had  certified  it,  and  discovered  it  to  be  a  forgery; 
whereupon  he  declined  to  take  the  land  and  told  his  reason 
plainly.  He  was  then  given  other  land  and  money  as  a  substi- 
tute, which  money  was  paid  by  defendant.  Heldy  that  there  was. 
evidence  that  defendant  knew  the  abstract  was  spurious. 

Same.  The  admission  of  testimony  of  K  as  to  the  return  of  the 
deeds  and  abstract  in  escrow,  in  connection  with  his  other  testi- 

7  mony  was  not  prejudicial  error,  as  the  purpose  of  the  testimony 
was  to  show  that  K  had  notified  defendant  of  the  defective  char- 
acter of  his  title. 

Appeal  from  Polk  District  Court. — Hon.  W.  P.  Conbad, 

Judge. 

Fbiday,  Ootobbb,  8,  1897. 

Action  at  law  to  recover  damages  for  alleged  fraud 
and  deceit  in  the  conveyance  of  real  estate.  The  issues 
and  facts  appear  in  the  opinion.  Verdict  and  judgment 
were  rendered  for  the  plaintiff.  Defendant  appeals. — 
Affirmed. 

Dowell  &  Parrish  for  appellant. 

Cummins  &  Wright  for  appellee. 

Given,  J. — I.  There  is  no  dispute  as  to  the  fol- 
lowing facts:  On  July  8, 1889,  the  defendant  executed 
a  special  warranty  deed  to  one  A.  Brower  to  two  thous- 
and acres  of  land  in  Camden  county,  Ga.,  described  as 
a  part  of  a  grant  of  five  thousand  acres  made  by  that 

state  to  Robert  Middleton,  March  28, 1794.  About 
1  the  first  of  November,  1889,  Brower  sold  all  of 

said  land  to  one  J.  A.  Merritt,  and  was  about  to 
erase  his  name  as  grantee  in  said  deed,  when  Merritt 
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protested  that  Hallam,  the  grantee,  must  consent  to 
the  erasure.    Thereupon  Brower  went  to  Hallam,  who 
erased  the  name  of  Brower  as  grantee  in  the  said  deed, 
leaving  it  blank  as  to  the  grantee,  and  attaching  a  note 
to  the  deed,  as  follows:    "Nov.  1, 1889.    Mr.  Merritt:    I 
scratched  the  name  out  of  A.  A.  Brower^e  deed.    A.  Hal- 
lam."  Merritt  received  the  deed  thus  made  blank  as  to 
the  grantee,  as  a  conveyance  of  the  land.    During  the 
transaction  between  Brower  and  Merritt,  Brower  pre- 
sented to  Merritt,  as  evidence  of  the  title,  what  pur- 
ported to  be  an  abstract  showing  title  in  Hallam. 
Brower  represented  to  Merritt  that  he  had  promised  to 
return  said  abstract  to  Hallam,  but  that  Merritt  could 
have  a  copy  made  of  it,  to  retain.   A  copy  was  made  by 
E.  Irons,  who  verified  the  same  as  a  true  copy.    Merritt 
continued  to  hold  the  deed  in  blank  as  to  the  grantee, 
and  said  copy  of  the  abstract,  until  about  the  first  of 
July,  1890,  when  he  entered  into  negotiations  with  the 
plaintiff's  intestate,  George  C.  Baker,  deceased,  for  the 
sale  of  said  land  to  him.    Merritt  presented  to  Baker, 
as  evidence  of  his  title,  said  deed  from  Hallam,  and 
said  copy  of  the  abstract.    Baker  gave  to  Merritt,  in  pay- 
ment for  said  land,  three  hundred  dollars  in  money  and 
two  hundred  shares  of  stock  of  the  Mexican  &  Iron 
Mountain  Manufacturing  Company,  of  the  then  value  of 
from  five  dollars  to  eight  dollars  per  share,  and  received 
from  Merritt  said  deed  from  Hallam,  in  blank  as  to  the 
grantee,  and  said  copy  of  the  abstract.   Baker  filled  the 
blank  in  the  deed  with  his  own  name  as  grantee.    Plain- 
tiff alleges  that  said  abstract  was  a  spurious  and  forged 
abstract,  in  that  certain  conveyances  appearing  therein, 
and  upon  which  the  title  of  defendant  rested,  were 
never,  in  fact,  executed  or  recorded,  but  were  inserted* 
in  said  abstract  over  the  certificate  of  the  clerk  thereto; 
and  that  said  Hallam  had  no  title  whatever  to  the  said 
lands,  "and  knew  that  he  had  no  title  thereto,  and  knew 
that  the  said  abstract  was  a  forged  and  spurious 
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abstract."  Plaintiff  asks  to  recover  the  value  of  the 
money  and  capital  stock  paid  and  transferred  to  Merritt 
in  consideration  of  said  land. 

11.  Appellant  contends,  and  appellee  concedes, 
that  to  entitle  the  plaintiff  to  recover  she  must  prove 
the  following:  '^ First,  that  the  representations  were 
made  to  George  C.  Baker  by  defendant,  Hallam,  and 
were  made  with  intention  to  influence  the  action  of  the 
said  George  C.  Baker;  second,  that  the  representations 
at  the  time  they  were  made,  were  known  by  the  defend- 
and  to  be  untrue;  third,  that  the  said  George  C'  Baker 
believed  and  relied  upon  the  said  rppresentations,  and 

acted  there  n,  and  wa«  damaged  thereby."  Upon 
2  the  first  proposition  appellant  insists  that  there 

is  no  evidence  that  he  ever  made  any  representa- 
tions to  Baker.  It  is  true,  so  far  as  appears,  that  Baker 
and  Hallam  never  came  together,  or  exchanged  words, 
in  relation  to  this  land.  By  delivering  his  deed  in  blank 
as  to  the  grantee,  to  Merritt,  appellant  authorized  the 
blank  to  be  filled  with  the  name  of  any  person  who 
might  subsequently  become  a  grantee  of  the  land.  The 
deed  itself  was  a  representation  by  him  that  he,  at  least, 
believed  that  he  was  the  owner  of  the  property  con- 
veyed, or  had  some  interest  in  it.  By  putting  the  deed 
in  circulation  in  blank  as  to  the  grantee,  he  must  be 
presumed  to  have  known  that  he  might  thereby  become 
the  grantor  of  a  person  with  whom  he  had  no  personal 
dealings.  By  accompanying  that  deed  with  said 
abstract,  he  certainly  intended  to  thereby  represent  to 
any  person  taking  title  under  him  that  he  believed  the 
abstract  to  be  correct.  The  case  is  not  different  from 
what  it  would  have  been  if  the  sale  had  been  directly 
from  Hallam  to  Baker,  and  Hallam  had  presented  this 
deed  and  abstract  as  the  evidence  of  his  title.  That  it 
was  a  verified  copy  of  the  abstract  that  came  to  the 
knowledge  of  Baker  does  not  change  the  application  pf 
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the  rule,  for,  being  a  correct  copy,  it  operated  as  appel- 
lant's representation  as  effectually  as  if  the  original 
abstract  had  been  presented  "to  Baker.  This  branch  of 
the  case  was  very  clearly  and  concisely  submitted  to  the 
jury. 

III.  Appellant  contends  that  there  is  no  evidence 
that  Hallam  had  knowledge  that  the  representations 
made  by  the  deed  and  abstract  were  untrue,  or  that  he 

had  no  title  to  the  land.  The  abstract  shows 
3  upon  its  face  title  from  the  governor  of  Georgia 

to  Robert  Middleton,  and  from  Middleton, 
through  various  persons,  to  Charles  J.  Santmeyer.  Fol- 
lowing this  is  a  certificate  of  John  J.  Rudolph,  clerk  of 
the  superior  court  of  Oamden  county,  Ga,  who  is 
eX'Officio  recorder  of  deeds,  to  the  correctness  of  what 
precedes.  Following  this,  the  abstract  shows  two  con- 
veyances, the  last  of  which  is  to  appellant,  Hallam;  and 
after  this  is  another  certificate  of  said  clerk,  showing 
conveyanees  from  Whitehead  to  Davis,  and  Davis  to 
Hubbell,  Hubbell  to  Austin,  and  Austin  to  Hallam. 
Hon.  Phillip  Cook,  secretary  of  the  state  of  Georgia,  tes- 
tifies in  his  deposition  that  he  is  custodian  of  the  records 
of  grants  from  the  state;  that  there  is  a  record  of  con- 
veyance of  fifty  grants  of  one  thousand  acres  each  from 
the  governor  to  Middleton,  and  of  fifty-eight  grants  of 
one  thousand  acres  each  from  the  governor  to  Bryan; 
that  only  such  grants  are  recorded  in  his  oflBce,  and  that 
grants  between  individuals  are  recorded  in  the  office  of 
the  clerk  of  the  superior  court  of  the  county  where  the 
land  lays*  He  says  this  land  was  never  surveyed  or 
settled  upon  by  any  of  the  grantees;  that  for  thirty 
years  no  taxes  have  been  paid  on  the  same,  although 
due  each  year;  that  the  grants  have  never  been  recog- 
nized by  the  state,  and  most  of  the  land  has  been 
granted  under  the  law  to  actual  citizens  and  residents 
of  the  state,  who  lived  upon  them  and  paid  taxes  for  the 
past  fifty  years.    Mr.  Rudolph  testifies  that  seven  of  the 
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conveyances  shown  by  said  abstract  between  individ- 
uals are  not  of  record  in  his  office.  He  says:  "I  executed 
a  certificate  of  abstract  of  title  from  John  M.  Whitehead 
to  Christopher  Davis,  and  from  Christopher  Davis  and 
wife  to  Charles  S.  Hubbell,  and  from  Charles  S.  Hubbell 
and  wife  to  Charles  Santmeyer,  and  from  Hubbell  to  E. 
Austin,  and  from  E.  Austin  to  A.  Hallam.  These  were 
the  only  conveyances  contained  in  the  abstract  when 
such  certificate  was  attached.  I  don't  know  who 
changed  the  abstract  to  whi-ch  I  attached  the  certificate 
to  make  it  appear  that  all  the  other  conveyances  above 
were  of  record  in  Camden  county.  The  abstract  is  incor- 
rect, not  only  as  to  the  place  of  record  in  the  books,  but 
as  to  the  fact  of  record  at  all."  It  can  scarcely  be 
doubted,  under  this  evidence,  that  the  abstract  is  spuri- 
ous and  forged.    As  to  appellant's  knowledge  of  that 

fact,  there  is  only  this  evidence:  One  T.  H. 
4  Knottfi  testifies  that  at  a  time  prior  to  the  date 

of  Hallam's  deed  he  entered  into  an  arrangement 
with  one  Collins  for  the  purchase  of  lands  in  Camden 
county,  Qa.,  for  other  property;  that  the  papers 
were  made  out,  and  deposited  in  escrow;  that  thereupon 
he  correspoijded  with  the  clerk  of  the  court  of  the 
county  with  respect  to  the  title.  He  says:  "I  took  the 
abstract,  and  sent  it  to  the  county  clerk  of  Camden 
county,  Ga.,  whose  certificate  it  bore,  by  mail,  and 
inquired  of  him  if  that  abstract  was  correct.  ♦  ♦  ♦ 
He  said  that  his  certificates  related  only  to  certain 
transfers  as  being  of  record,  and  that  he  did  not  certify 
to  the  entire  abstract.  When  I  received  this  informa- 
tion, I  did  not  make  the  trade.  I  gave  my  reasons  direct 
to  the  party  with  whom  I  was  dealing,  whose  name  I 
cannot  recollect  at  this  moment."  Witness  testified 
that  the  letter  from  the  clerk  had  been  lost  or  destroyed, 
and  that  the  papers  in  escrow  were  taken  up  by  the 
respective  parties.    He  also  testifies  that  the  deed  that 
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was  deposited  in  eecpow  was  signed  by  Mr.  Hallam, 
and  that  the  copy  of  the  abstract  shown  him  was  a  copy 
of  the  one  sent  by  him  to  the  cletk*  He  also  testifies 
that  certain  lands  in  Kentucky  were  substituted  for  the 
Georgia  lands  in  the  trade,  the  deed,  to  whidi  was  made 
by  Mr.  Brower,  and  that  the  money  different^  which, 
he  receired  was  paid  by  Mr,  Hallam.  It  can  scarcely 
be  doubted,  under  this  evidence,  that  Oollins  was  repre- 
senrt:ing  Hallam  and  Brower  in  the  deal  With  Knottsj 
that  CJollins  learned  from  Knotts  what  the  clerk  said 
about  the  abstract;  and  we  think  it  may  be  inferred 
that  Collins  imparted  this  information  to  Hallam  and 
Brower,  as  showing  why  the  trade  for  the  Georgia  land 
was  not  consummated.  The  question  of  defendant's 
knowledge  was  properly  submitted  to  the  jury,  and 
under  this  evidence  "the  jury  was  certainly  warranted 
in  finding  that  he  knew  that  the  abstract  was  not  true 
and  correct. 

IV.  Appellant  insists  that  there  is  no  testimony 
tending  to  show  that  George  C.  Baker  relied  ui)on  the 
representations  arising  from  the  deed  and  abstract. 

This  inquiry  was  also  submitted  to  the  jury,  and 
5  we  think  it  was  fully  warranted  in  finding,  from 

the  nature  of  the  transaction,  that  Mr.  Baker  did 
rely  upon  it  as  a  representation  upon  the  part  of  the 
grantor  therein  that  he  believed  himself  to  be  the  owner 
of  the  land  to  the  extent  of  fthe  interest  -conveyed,  and 
that  he  believed  the  abstract  of  title  to  be  correct.  It  is 
said  that  there  is  no  evidence  that  Baker  was  ignorant 
of  the  falsity  of  these  representations  as  to  title.  Surely, 
if  Baker  had  not  relied  upon  the  title,  and  had  known 
that  the  title  was  not  as  represented  by  the  deed  and 
abstract,  he  would  not  have  parted  with  the  considera- 
tion that  he  did,  for  the  conveyances. 

V.  Complaint  is  made  of  several  rulings  on  evi- 
dence, and,  first,  that  Merritt  was  permitted  to  testify 
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to  what  Bmwer  said  with  reepect  to  the  abstract,  and 
from  whom  he  got  it.    Appellant  having  put  this 

6  abstract  into  circulation  with  his  deed,  it  was 
competent  for  Brower  to  state  fram  whom  he 

received  it,  and  that  Hallam  required  him  to  return  it. 
The  reason  for  requiring  the  abstract  to  be  returned 
may  have  been  because  of  the  alterations  that  had  been 
made  in  it,  or  because  it  covered  more  land  than  the 
two  thousand  acres  involved  in  these  transactions.  We 
think,  under  the  circumstances,  it  was  competent  for 
Brower  to  testify  as  he  did.   It  is  also  urged  tiiat 

7  the  court  erred  in  permitting  Knotts  to  testify 
that  the  pipers  deposited  in  escrow  had  been 

returned  to  the  parties.  There  was  certa'nly  no  preju- 
dice in  admitting  this  testimony.  The  important  part 
of  that  inquiry  was  as  to  what  information  Knotts  had 
imparted  to  the  agents  of  Hallam  and  Brower  touching 
the  condition  of  the  title  and  abstract  Complaint  is 
made  of  the  instruction  to  the  effect  that  the  delivery 
of  the  abstract  to  Merritt  was  in  law  a  representation 
to  Baker  that  the  defendant  had  title  to  the  land.  What 
we  have  already  said  disposes  of  this  contention  upon 
the  plainest  pr'ncipl  s  of  equity  and  rght,  and  we  w'll 
not,  therefore,  refer  to  any  of  the  authorities  cited 
further  than  to  say  that,  upon  examination,  we  think 
they  are  not  applicable  to  the  facts  of  this  case.  Our 
conclusion  is  that  the  judgment  of  the  district  court 
should  be  affirmed. 


State  of  Iowa  v.  Nick  Abegglan,  Appellant. 

Efidence:  seduction.  Evidence  as  to  the  relation  between  the 
prosecutrix  in  seduction  and  one  other  than  defendant,  after  the 
alleged  seduction,  which  does  not  tend  to  explain  their  relation 
before  that  time  is  inadmissible  in  behalf  of  defendant. 
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Appeal  from  Monroe  District  Court. — Hon.  T.  M.  Feb, 

Judge. 

Feiday,  Ootobbb  8,  1897. 

Thb  defendant  was  accused  and  convicted  of  the 
crime  of  seduction.  From  the  j  ud^^nent,  which  required 
that  he  be  imprisoned  in  the  state  penitentiary  at  Ft. 
Madison  for  the  term  of  eighteen  months,  he  appeals. — 
Affirmed. 

T.  B.  Perry  and  J.  F.  Ahegglan  for  appellant. 

Milton  Remley,  attorney  general,  for  the  state. 

Robinson,  J. — The  indictment  charges  that  the 
offense  of  which  the  defendant  was  convicted  was  com- 
mitted on  or  about  the  fifteenth  day  of  June,  1895. 
Gertie  Smith,  the  person  alleged  to  'have  been  seduced, 
testifies  that  the  offense  was  accomplished  by  reawn 
of  a  promise  of  marriage,  in  the  latter  part  of  May,  1895, 
when  she  was  fifteen  years  of  age.  She  gave  birth  to  a 
child  about  the  first  of  March,  1896,  and  states  that  she 
never  had  sexual  intercourse  with  any  one  excepting 
the  defendant. 

I.  There  is  testimony  which  tends  to  show,  and 
the  jury  was  authorized  to  find,  that  during  the  first 
half  of  the  year  1895  the  defendant  paid  to  the  prose- 
cutrix considerable  attention,  frequently  being  in  her 
company  two  or  three  times  in  a  week,  waiting  upon 
her  to  parties,  and  attending  her  from  church,  usually 
at  ndght,  and  conducting  himself  as  her  suitor.  Several 
witnesses  testified  that  they  had  heard  the  defendant 
say  that  he  had  had  sexual  intercourse  with  her.  The 
defendant  offered  evidence  to  show  that,  before  and  at 
tho  time  of  the  alleged  seduction,  the  prosecutrix  was 


52  State  op  Iowa  v.  Abegglax.  L^*^^  ^^^* 

receiving  the  attentions  of  one  Guy  Castner,  and  that 
he  may  have  been  the  father  of  her  child.  The  d  f end- 
ant  complains  of  the  refusal  of  the  eourt  to  permit  him 
to  show  that  Castner  not  only  paid  to  the  prosecutrix 
the  attention  of  a  suitor  prior  to  the  alleged  seduction, 
but  that  he  continued  to  do  so  after  that  time,  and  dur- 
ing the  remainder  of  the  year.  The  complaint  is  based 
in  part  upon  a  misapprehension  of  the  record.  The 
court  permitted  the  defendant  to  show  the  relations 
which  existed  between  Castner  and  the  prosecutrix  both 
before  and  after  the  time  of  the  alleged  seduction, 
although  it  did  sustain  objections  to  some  of  the 
evidence  which  was  designed  to  show  their  eonduct 
towards  eac h  othe r  after  tliat  time.  In  suslainiDg  such 
objections,  the  court  did  not,  we  think,  err.  There  was 
nothing  in  that  which  the  defendant  proposed  to  show 
in  regard  to  what  occurred  between  Castner  and  the 
prosecutrix  after  the  seduction  is  alleged  to  have  been 
accomplished  which  could  tend  to  explain  what  took 
place  before.  If  the  prosecutrix  accepte<l  the  atten- 
tions of  another  suitor  after  that  time,  that  fact  would 
not  tend  to  show  that  the  defendant  was  n  ,t  her  su'tor 
before,  for  it  is  not  claimed  by  any  one  that  he  continued 
his  attentions  more  than  a  short  time  after  the  prose- 
cutrix submitted  herself  to  him.  If  she  was  guilty  of 
improper  conduct  after  that  time,  that  fact  would  not 
tend  to  show  him  to  be  innocent  of  the  offense  charged, 
for  it  might  be  one  of  the  results  of  the  ruin  he  had 
wrought.  The  district  court  rightly  permitted  the 
defendant  to  prove  the  relations  which  existed  between 
the  prosecutrix  and  Guy  Castner  before  and  at  the  time 
of  the  alleged  seduction.  The  defendant  was  also  per- 
mitted to  show  that  during  the  year  1895  he  paid  much 
attention  to  Miss  Castner.  The  cases  of  State  v.  Brown, 
86  Iowa,  121;  State  v.  Baldoser,  88  Iowa,  62;  and  State 
V.  Mackey,  82  Iowa,  394,  upon  which  the  appellant  relies, 
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do  not  authorize  more  than  the  district  court  permitted 
him  to  prove.  In  the  case  last  cited,  it  was  held  that 
proof  of  aots  of  sexual  intercourse  subsequent  to  the 
one  by  which  the  seduction  was  alleged  to  have  been 
atrcomplished  was  competent  evidence  on  the  question 
of  the  intent  with  which  the  first  a<rt  was  committed; 
bu«t  that  evidence  was  unlike  any  which  the  district 
court  rejected  in  this  case. 

II.  The  appellant  makes  numerous  complaints  in 
regard  to  the  rulings  of  the  court  on  the  admission  of 
evidence,  and  of  portions  of  the  charge  given.  The  rul- 
ings of  the  court  in  regard  to  evidence  were,  in  most 
cases,  so  clearly  right  that  it  is  not  necessary  to  set 
them  out.  If  at  any  time  the  court  erred  in  excluding 
evidence  offered  by  the  defendant,  the  error  was  subse- 
quently corrected,  and  proper  evidence  permitted.  The 
charge,  so  far  as  it  has  been  called  to  our  attention, 
was  fair  to  the  defendant  The  abstract  of  the  defend- 
ant shows  that  he  asked  the  court  to  make  of  record 
certain  statements  alleged  to  have  been  made  by  the 
attorney  for  the  state  during  the  trial,  and  in  argument 
to  the  jury.  The  court  refused  to  do  so,  on  the  ground 
that  the  alleged  statements  were  not  made,  and 
bystanders  thereupon  made  affidavit  to  the  effect  that 
they  were  made.  If  the  district  court  was  in  error,  and 
the  bystanders  were  correct  as  to  what  was  said,  we 
should  not  be  disposed  to  disturb  the  judgment  of  the 
court  on  that  ground.  It  is  claimed  that  the  county 
attorney  denounced  the  manner  in  which  the  defense 
had  been  conducted.  If  he  did  so,  it  was  not  without 
reason.  Questions  were  persistently  asked  in  behalf  of 
the  defendant  on  cross-examination  of  witnesses,  and  at 
other  times,  which  were  so  manifestly  improper  that  it 
is  surprising  that  able  and  conscientious  attorneys 
should  have  persisted  in  asking  them. 

III.  We  do  not  find  any  ground  upon  which  the 
judgment  of  the  district  court  should  be  disturbed' 
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There  was  conflict  in  the  evidence  respecting  the  con- 
duct of  the  prosecutrix  and  her  relations  with  Guy 
Oastner,  as  well  as  in  regard  to  other  matters,  which 
was  properly  submitted  to  the  determination  of  the 
jury.  That  the  prosecutrix  was  indiscreet  in  many 
things  before  the  alleged  seduction  is  quite  probable, 
but  the  evidence  to  establish  the  ^uilt  of  the  defendant 
is  ample,  and  there  is  no  apparent  reason  why  he  should 
not  suffer  punishment  for  his  crime.  The  judgment  of 
the  district  court  is  affirmed. 


State  of  Iowa  v.  Wesley  Wiltsey,  Appellant. 

Conetitntioiial  Law:  compulsory  process  to  obtain  witnesses. 
Where  the  state  admits  that  a  sick  witness  for  defendant  would, 
if  present,  testify  as  stated  in  defendant's  continuance  aflOidavit, 
which  the  latter  read  on  the  trial,  he  has  not  been  denied  his  con- 
stitutional right  to  compulsory  process,  and  sections  2751  and  4566, 
Code,  1878,  which  permit  the  denial  of  a  continuance  under  such 
facts,  are  not  Tiolative  of  such  constitutional  right. 

Grand  Jnrj:  change  in  statute.  A  grand  jury  drawn  prior  to 
July  1, 1895,  for  that  year,  pursuant  to  the  laws  then  in  force,  is 
competent  to  return  an  indictment  subsequent  thereto,  though 
acts  April  26, 1894,  which  took  effect  July  1, 1895,  changed  the  law 
concerning  the  drawing  of  grand  juries. 

Adultery:  evidence.  The  fact  that  a  witness  saw  a  man  and 
woman  in  a  cemetery,  in  the  day  time,  hugging  and  kissing  for 
half  an  hour,  is  not  alone  suflacient  to  justify  a  conviction  of 
adultery;  especially  where  but  one  witness  testified  to  such  act, 
both  parties  deny  it,  and  intercourse  at  any  time,  and  other  par- 
ties who  were  watching  them  do  not  mention  it. 

Appeal    from   Kossuth    District    Court — Hon.    Lot 
Thomas,  Judge. 

Friday,  October  8,  1897. 

The  defendant  was  indicted  for  the  crime  of  adul- 
tery, committed  with  Eos?  Shadle,  the  wife  cf  L.  K. 
Shadle.   He  was  convicted,  and  sentenced  to  be  confined 
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in  the  i)emtentiary  for  one  year.  He  appeals. — 
Beversed. 

D.  G.  Chase  and  Sullivan  &  McMahon  for  appel- 
lant. 

Milton  Remleyj  attorney  general,  for  the  state. 

EiNNS,  C.  J. — I.  Between  the  time  of  the  draw- 
ing of  the  grand  jury  which  found  this  indictment  and 
the  time  the  indictment  was  returned,  the  law  touching 
the  selection  of  grand  jurors  was  changed,  and  said 
new  act  took  effect  July  1,  1895.  The  indictment  was 
found  in  October,  1895.    A  challenge  to  the  panel 

1  of  the  grand  jury  was  interposed  on  the  ground 
that  said  panel  was  not  appointed,  drawn,  and 

summoned  as  prescribed  by  law.  The  challenge  was 
not  allowed.  The  ruling  was  correct.  State  v.  Graffs 
97  Iowa,  568. 

II.  Defendant  made  a  motion  for  a  continuance 
on  the  ground  of  the  absence  of  a  witness  named  Dahl, 
on  account  of  sickness.  The  state  having,  admitted 
that  the  witness,  if  present,  would  testify  as  stated  in 
the  aiBdayit,  the  motion  wa«  overruled,  and  the  defend- 
ant excepted.    Upon  the  trial  the  defendant  read 

2  said  aflMavit  to  the  jury.    He  now  claims  that, 
under  the  constitution,  he*  was  entitled  to  the 

personal  attendance  of  the  witness,  or  to  a  continuance. 
Our  statute  provides  that  "the  rules  .of  evidence  pre- 
scribed in  the  civil  part  of  the  Code,  ^all  apply  to  crim- 
inal proceedings  as  far  as  applicable  and  as  they  are 
not  inconsistent  with  the  provisions  of  this  chapter." 
Code  1873,  section  4556.  Under  Cbde  1873,  section  2751, 
if  the  application  be  sufficient,  the  cause  must  be  con" 
tinned  unless  the  adverse  party  will  admit  that  the  wit- 
ness, if  present,  would  testify  to  the  facts  therein  stated, 
in  wWch  eyent  the  cause  shall  not  be  continued,  but  the 
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party  may  read  as  evidence  of  such  witness  the  facta 
held  by  the  court  to  be  properly  stated.  True  it  is  that 
the  defendant  'has,  by  virtue  of  the  constitution,  the 
right  to  have  compulsory  process  for  his  witnesses. 
That  right  he  had  in  this  case.  On  account  of  the  sick- 
ness of  the  witness,  such  process  did  not  avail  to  bring 
the  witness  into  court;  but  the  defendant  was  not 
thereby  deprived  of  his  constitutional  right.  In  State 
V.  Kennedy,  20  Iowa,  372,  it  was  held  that  a  defendant 
had  no  absolute  right,  under  this  provision  of  the  con- 
stitution,  to  insist  upon  the  personal  attendance  of  a 
witness  who  was  a  convict  in  the  state  penitent 'ary. 
In  principle,  that  case  is  controlling  in  the  case  at  bar. 
There  was  no  error  in  the  court's  ruling. 

III.  The  serious  question  in  this  -case  is  as  to  the 
guilt  of  the  defendant  The  act  of  adultery  upon  which 
conviction  was  had  is  said  to  have  occurred  in  the.  cem^ 

etery  in  the  city  of  Algona,  Iowa,  on  April  22, 
3  1895.    One  witness  testifies  to  having  seen  the 

defendant  and  Mrs.  Shadle  go  into  the  cemetery 
on  that  day;  that  he  did  not  see  them  upon  the  ground. 
This  witness  says  they  hugged  and  kissed  for  a  half 
hour.  Another  witness,  who  was  with  the  one  before 
referred  to,  saw  them  in  the  cemetery;  says  they  were 
standing  up;  that  they  moved  around  some.  Still 
another  witness  saw  them  enter  the  cemetery.  The 
evidence  ©hows  without  conflict  that,  after  entering  the 
cemetery,  they  went  towards  the  grave  of  Mrs.  Shadle's; 
father.  All  this  occurred  in  daytime.  But  one  witness 
ft^^fttfies  to  any  improper  conduct  at  the  cemetery,  and 
[he,  Qtflyjftiiat  they  were  hugging  and  kissing.  No  other 
;Wi4inesst«awrthaJt  though  at  least  one  other  person  was 
watching  Mrs.  Shadle  and  the  defendant  while  they 
were  in  the  cemetery.  The  defendant  and  Mrs.  Shadle 
•both  deny  the  kissing  iand  hugginjg  in  the  cemetery. 
ISwy  positivelj  deny  having;,  at  that  or  any  other  time, 
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had  any  connection  with  each  other.  Evidence  was 
^introduced  showing  the  defendant's  good  character. 
Nothing  improper  is  shown  to  have  occurred  at  the 
cemetery  between  these  parties  except  the  hugging  and 
kissing,  and  under  the  evidence  it  is  not  at  all  certain 
that  they  were  guilty  of  those  acts  in  that  place.  Giv- 
ing the  utmost  force  and  effect  to  the  unsupported  testi- 
mony of  one  witness,  and  these  acts  in  the  cemetery 
only  tended  to  show  mutual  affection,  which,  though 
manifestly  improper,  was  not  criminal.  From  a  close 
examination  of  this  record,  we  are  forced  to  the  conclu- 
sion that  this  verdict  is  not  supported  by  the  evidence. 
It  cannot  be  truthfully  said  that  it  justified  the  jury  in 
finding  the  defendant  guilty  of  the  crime  charged, 
beyond  a  reasonable  doubt.  For  this  reason  the  judg- 
ment below  is  EEVEESED. 


Caristina  E.  Morgan  v.  Dallas  County,  Appellant,    m'^^ 


^ntrlbutory  Negligence:    jury  question:    Bridges.    Plaintiff,  her 

1  husband  and  her  child  were  driving  over  a  bridge,  and  when  on 
the  graded  approach  thereto,  some  six  feet  above  the  surrounding 
land,  the  horse  shied,  forcing  the  buggy  over  the  edge  of  the 
approach,  to  the  ground  below,  injuring  the  occupants.  There 
were  no  guard  rails  on  the  approach.  There  was  a  ford  under  the 
bridge,  the  use  of  which  would  have  avoided  the  necessity  of  going 
on  the  approach.  The  bank  on  one  side  of  the  ford  was  steep, 
and  the  river  was  about  sixty-five  feet  wide,  the  water  being 
about  up  to  the  wheel  hubs.  The  major  portion  of  the  travel  was 
by  the  bridge,. rather  than  the  ford.  Held,  that  the  question  of 
contributory  negligence  in  choosing  the  bridge  rather  than  the 
ford,  was  for  the  jury.  * 

Same:    Instructions.    An  instruction  that  assumed  that  a  way  by  the 

2  ford  was  safe,  and  free  from  all  danger,  was  properly  refused. 

Instrnetlonfi:     applicability.     Testimony  by  a  mother  as  to  the 

3  value  of  her  time,  and  as  to  the  amount  of  time  given  by  her  to 
her  child  by  reason  of  its  injuries,  supports  an  instruction  per- 
mitting "reasonable  compensation  for  the  care  of  the  child 
occasioned  by  the  Injury." 
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Apfeal:  harmless  ebbor:  Evidence.  Error  in  allowing  the  driver 
to  testify  that  if  there  had  been  a  guard  rail  along  the  approach 
to  the  bridge  his  horse  would  not  have  backed  over  the  side,  is  not 
prejudicial,  as  it  is  apparent  that  if  there  had  been  a  barrier  suffi- 
ciently strong,  the  horse  could  not  have  gone  through  it. 

Appeal  from  Guthrie  District  Court. — Hon.  A.  W.  Wil- 
kinson, Judge, 

Friday,  October  8,  1897. 

Whilb  J.  W.  Morgan,  with  his  wife,  the  plaintiff 
herein,  and  little  child,  were  driving  along  the  approach 
to  a  county  bridge  in  Dallas  county,  his  horse  shied  off 
the  grade,  and  occasioned  the  injuries  complained  of. 
Morgan  assigned  his  cause  of  action  to  the  plaintiff, 
who  brings  this  suit  for  damages  sustained  by  both. 
Trial  to  jury;  verdict  and  judgment  for  plaintiff;  and 
defendant  appeals. — Affirmed. 

Edmund  Nichols  for  appellant. 

Shortley  &  Harpel  and  S.  D.  Nichols  for  appellee. 

Ladd,  J. — It  is  insisted  that  the  plaintiff  and  her 
husband  were  guilty  of  contributory  negligence,  and, 
for  this  reason,  ought  not  to  recover.    The  bridge  is  over 

the  'Ooon  river,  about  one  and  one-half  miles 
1  southwest  of  Perry,  and  is  sixty-five  or  seventy 

feet  long,  with  iron  guard  rails.  Next  to  the 
bridge  is  a  plankway ,  with  wooden  railing,  and,  beyond 
this,  an  approach,  constructed  by  erecting  a  crib,  and 
filling  it  with  earth,  about  six  feet  above  the  surface. 
This  approach  had  no  barriers  whatever,  and  from  it  the 
horse  shied,  and  occasioned  the  accident  Under  the 
bridge  was  a  ford,  the  water  being  about  one  foot  deep, 
or,  as  said  by  one  witness,  it  came  up  to  the  hub  of  the 
wagons.  In  going  to  the  south,  as  Morgan  did,  the 
way  was  on  the  east  side  of  the  approach,  under  the 
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bridge,  and  out  on  the  west  side.  In  going  into  the 
river,  the  ground  was  level  to  the  north,  but  there  was 
a  steep  bank  on  the  south  side,  making  it  somewhat 
difficult  to  get  out.  As  Morgan  knew  the  approach  was 
without  barriers,  it  is  said  he  ought  to  have  driven  by 
way  of  the  ford,  instead  of  over  the  bridge.  Hotnan  v. 
Franklin  County,  98  Iowa,  692,  is  relied  on.  In  that  case 
the  defect  in  the  bridge  was  such  as  might  occasion 
injury  without  any  other  co-operating  cause,  such  as  to 
render  it  dangerous  however  used.  It  was  shaky,  and 
not  properly  braced  from  below.  Here  the  approach 
mightbeused  with  impunity  by  those  to  whom  the  want 
of  barriers  was  not  a  source  of  danger.  The  greater  por- 
tion of  the  travelers  went  over  the  bridge,  instead  of 
through  the  river.  Morgan  had  driven  this  very  horse 
over  it  many  times  without  harm.  The  approach  was 
as  constructed,  and  open  to  the  public  use.  Under  the 
circumstances,  Morgan  might  well  hesitate  whether  he 
would  brook  the  dangers  of  the  ford  or  those  of  the 
unguarded  approach.  In  deciding,  he  was  required  to 
exercise  that  degree  of  prudence  an  ordinarily  cautious 
man  would  under  like  circumstances.  Whether  he  so 
did,  was  properly  left  to  the  ji  ry.  Walker  v.  Decatur 
County,  67  Iowa,  307;  Waud  v.  Polk  County,  88  Iowa, 
617. 

II.  The  first  instruction  asked  by  t'le  defendant 
was  properly  refused,  because  it  assumed  that  the  wa/ 
by  the  ford  was  safe  and  convenient.    It  cannot  be  ?a.*d 

that  driving  ax^ross  a  stream  sixty-five  feet  w'de, 
2  with  wife  and  small  child,  in  the  buggy,  the 

water  hub  deep,  and  a  difficult  ascent  on  the 
further  side,  would  have  been  entirely  free  from  danger. 
The  ninth  instruction  given  by  the  court  called  atten- 
tion to  the  way  by  the  ford,  and  submitted  the  question 
whether  Morgan  was  negligent  in  going  over  the  bridge. 
It  is  not  as  specific  as  could  have  been  desired,  but  must 
have  been  understood  by  the  jury  as  indicating  that 
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Morgan  was  required  to  choose  between  the  two  ways, 
acting  as  an  ordinarily  cautious  man  in  so  doing. 

III.  It  is  said  there  is  no  evidence  to  support  that 
part  of  the  tenth  instruction  permitting  the  jury  to 
allow  as  damages  "reasonable  compensation  for  the 

care  of  the  child  occasioned  by  the  injury."    The 

3  plaintiff  testified  to  the  value  of  her  time,  and 
also  the  care  given  the  child.    Thi^  f  urn  shed  a 

basis  from  which  to  fix  such  compensation. 

IV.  Morgan  was  allowed  to  testify,  over  the  objec- 
tion of  the  defendant,  that,  if  there  had  been  a  guard 
rail  along  the  approach,  the  accident  would  not  have 

occurred.    This  was  a  conclusion  of  the  witness, 

4  and  improperly  received.    He  spoke  his  opinior, 
only.     It  wa-s  without  prejudice,  however,  au 

every  juror  knew,  as  well  as  the  witness,  that,  if  there 
had  been  a  barrier  sufficiently  strona:,  the  horse  could 
not  have  gone  through  it.  The  evidence  bearing  on  the 
character  of  the  horse  was  in  confiict,  and  rightly  left 
for  the  consideration  of  the  jury  in  passing  on  the  issues 
raised  by  the  pleadings. — Affirmed. 


Charles  B.  Rouss,  Appellant,  v.  M.  A.  Creglow. 

I  JQ3   QQ  CoDtracIs:    oonstruotion:     Understanding  of  parties.    Code,  1878, 

I  131  212  section  8652,  providing  that,  "where  the  terms  of  an  agreement 

103    6?  1    have  been  intended  in  a  different  sense  by  the  parties  to  it,  that 

^ ?ly  sense  is  to  prevail  against  either  party  in  which  he  had  reason  to 

suppose  the  other  understood  it,"  applies  only  to  contracts  sus- 
ceptible of  different  constructions. 

Rule  applibd  to  guaranty.  A  contract  of  guaranty  provided  for 
the  payment  of  any  sum  "which  is  now,  or  at  any  time  here- 
after may  become  due  and  payable"  upon  an  open  account  for  goods 
2  sold  and  delivered,  with  the  further  provision.  "This  guaranty 
8  shall  apply  to  aU-  indebtedness  which  may  accrue  within  one  year 
from  this  date,  and  before  the  personal  service  upon  us  by  said 
guarantor  of  written  notice,  to  the  effect,  that  he  will  not  be 
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liable  for  any  debt  contracted  after  the  sertice  of  such  notice.^ 
Eeld,  that  the  guaranty  was  not  a  continuous  one,  but  was  limited 
to  one  year. 

Appeal  from  Clayton  District  Court. — Hon.  L.  E.  Fel- 
lows, Judge. 

Saturday,  October  9,  1897. 

Action  upon  a  written  contract  of  guaranty. 
Defendant's  demurrer  to  the  petition  was  sustained; 
and,  plaintiff  electing  to  stand  on  his  petition,  judgment 
was  entered  against  him,  from  which  he  appeals. — 
Affirmed. 

Blythe,  Markley  &  Smith  for  appellant. 

Z>.  D.  Murphy  for  appellee. 

Given,  J. — I.  The  written  contract  of  guaranty- 
sued  upon  is  as  follows:  "f 2,500.00.  May  7,  1892. 
For  and  in  consideration  of  the  sum  of  one  dollar  to  us 

in  hand  paid  by  Oharles  Broadway  Rouss,  of  the 
1  city  of  New  York,  receipt  whereof  is  hereby 

acknowledged,  I,  we,  or  either  of  us,  do  hereby 
guarantee  the  prompt  payment  to  him  of  any  sum,  up  to 
twenty-five  hundred  dollars^  whic^h  is  now  or  at  any 
time  hereafter  may  become  due  and  payable  to  him  by 
Oeglow  Bros,  upon  open  account  for  goods  sold  and 
delivered,  or  upon  any  note  or  evidence  of  debt  given 
upon  account  of  such  sales  and  deliveries.  This  guar- 
anty shall  apply  to  all  indebtedness  which  may  accrue 
at  any  time  within  one  year  from  this  date,  and  before 
the  personal  service  by  us  upon  said  Rouss  of  written 
notice  to  the  effect  that  we  will  not  be  liable  for  any 
debt  contracted  after  the  serviee  of  such  notice.  Notice 
of  the  acceptance  of  this  guaranty,  and  notice  of  any 
credit  extended  on  the  faith  thereof,  is  hereby  waived. 
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The  said  Rouss  is  at  liberty  to  extend  the  time  for  pay- 
ment of  any  such  indebtedness,  without  notice  to  us. 
We  do  hereby  waive  the  benefit  of  all  exemption  laws  of 
every  description,  including  the  right  of  homestead,  as 
againsit  any  liability  arising  under  this  instrument.  It 
is  understood  and  agreed  by  the  party  giving  this  instru- 
ment as  collateral  security  that  he  or  they  are  to  remit 
at  the  rate  of  10  per  cent,  per  week  of  the  open  account 
of  indebtedness,whatever  it  is  or  may  hereafter  become 
So  long  as  this  is  done,  they  have  the  privilege  of 
extending  this  instrument  for  twelve  months  from  its 
date.  In  the  event  of  a  failure  to  do  this,  it  is  under- 
stood that  this  instrument  immediately  becomes  due. 
It  is  also  understood  that  they  have  the  privilege  of 
ordering  an  equal  amount  of  goods  to  the  remittance 
sent,  even  should  the  remittance  be  in  excess  of  the  10 
per  cent,  per  week.  It  is  also  understood  that  proceeds 
for  shipments  made  C.  O.  D.  by  freight  or  express  shall 
not  be  construed  as  a  remittance  to  be  applied  on  the 
10  per  cent,  per  week;  in  other  words,  remittances 
must  accompany  the  orders,  or  be  received  before  orders 
are  filled,  to  be  applied  on  the  10  per  cent  agreement. 
It  is  further  understood  that  the  sureties  are  fully 
cognizant  of  these  terms.  Creglow  Bros.  M.  A.  CJreg- 
low."  The  account  aga'nst  Cr.  g'ow  Bros,  set  out  in  the 
petition  shows  a  balance  of  one  thousand,  five  hundred 
and  five  dollars  and  twenty-seven  cents  due  to  plaintiff 
on  May  7, 1892,  and  a  continuous  course  of  dealing  from 
that  date  to  November  30,  1894,  with  a  balance  of  one 
thousand  and  two  dollars  and  ninety-five  cents  then  due 
to  plaintiff.  The  account  also  shows  that  the  credits 
largely  exceed  the  balance  due  May  7,  1892,  and  the 
amount  of  purchases  made  between  that  date  anl  May 
7,  1893.  From  this  it  is  clear  that  the  balance  of  one 
thousand  and  two  dollars  and  ninety-five  cents,  due 
November  3, 1894,  and  for  which  judgment  is  asked,  is 
for  merchandise  purchased  after  May  7,  1893.    By  the 
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demnrrer,  the  question  is  raised  whether  appellee  is 
liable,  under  eaid  contract  of  guaranty,  for  the  indB-bt- 
ednees  incurred  after  one  year  from  its  date,  namely, 
after  May  7, 1893. 

II.  Appellant's  contention  is  that  this  is  a  contin- 
uing  guaranty,  limited  only  by  notice  of  its  termination, 
OP  by  the  lai>se  of  a  reasonable  time;  and  appellee  con- 
tends that  it  is  limited  by  ite  own  terms  to  one 

2  year  from  its  date.      Appellant  cites  Pratt  v. 

Matthews,  24  Hun.  386,  and  Powers  v.  Clarke, 
127  N.  Y.  417  (28  N.  E.  Eep.  402),  to  the  effect  that  the 
words  "at  any  time  hereafter''  tend  strongly  to  show 
that  the  guaranty  is  a  continuing  one.  Such  language, 
standing  alone,  does  so  tend,  but  not  when  followed,  as 
in  this  case,  by  a  provision  expressly  limiting  the  guar- 
anty "to  all  indebtedness  which  may  at  any  time  accrue 
within  one  year  from  this  date," — ^tlie  date  of  guaranty. 
We  think  it  entirely  clear  that  the  words  *^r  at  any 
time  hereafter"  are  qualified  by  the  words  "within  one 
year  from  this  date,"  and  that  the  provision  as  to  notice 
is  for  notice  within  the  year.  In  Shickle,  Harrison  & 
Howard  Iron  Co.  v.  Council  Bluffs  City  Water  Works 
Co.,  83  Iowa,  397,  it  is  said  "that,  in  construing  contracts 
of  guaranty,  technicalities  should  be  avoided,  and  the 
reasonaible  intent  of  the  parties,  as  it  may  be  gathered 
from  all  parts  of  the  contract,  should  prevail."  Thus 
construing  this  contract,  it  is  plainly  a  guaranty  for 
one  year  from  its  date,  and  does  not  admit  of  any  other 
interpretation. 

III.  Appellant  filed  an  amendment  to  his  petition 
as  follows:  "And  now  plaintiff  amends  his  petition  by 
stating,  in  addition  thereto,  that  he  intended  the  writ- 
ten instrument  of  guarauty  to  cover  goods  sold  and 
credit  extended  after  one  year  from  the  date  thereof, 
as  well  as  before  such  time,  and  that  he  accepted  said 
instrument  of  guaranty,  and  sold  and  delivered  goods 
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tipoii  credit  to  sdd  Creglow  Bros,  tinder  and  in  pursu- 
ance of  said  written  insttument,  and  in  reliance  thereon, 
nndetstanding  and  intending  that  it  covered  sales  made 
and  credit  extended  after  one  year  from  it«  date,  as  well 
as  before;  and  the  defendant  at  all  times  well  knew 
that  he  was  so  acting  with  such  understanding  and 
intention,  and  had  reason  at  all  times  so  to  know,  yet 
remained  silent,  and  suffered  the  plaintiff  so  to  act,  with 
full  knowledge  that  he  was  so  acting,  and  acquiesced 
therein  without  notice  or  objection."  Appellant  cites 
section  3652  of  the  CJode  of  1873,  which  is  as  follows: 
"When  the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  parties  to  it,  that  sense  is  to 
prevail  against  either  party  in  which  he  had  reason  to 
suppose  the  other  understood  it."  Appellant 
3  contends  that  this  sedition  "applies  to  any  lan- 

guage, whether  it  is  fairly  susceptible  of  the 
sense  in  which  the  party  understood  it  or  not."  Hop- 
tcood  V.  Corbi?i,  63  Iowa,  218;  Oil  Co.  v.  Montague,  65 
Iowa,  67;  Chicago  Lumber  Co,  v.  Tibbie's  Manufacture 
ing  Co,j  80  Iowa,  369;  smd  Evans  v,  McConnell,  99  Iowa, 
326,  are  cited  as  supporting  these  contentions.  In  each 
of  these  cases  wherein  section  3652  was  applied,  the  con- 
ti^act  was  either  held  to  be  susceptible  of  different  con- 
stru-ctlons,  or  the  question  whether  it  was  so  susceptible 
was  submitted  to  the  jury.  Counsel  say  they  do  not 
find  any  ease  construing  this  statute  to  be  limited  to 
cases  where  the  writing  was  fairly  susceptible  of  differ- 
ent meanings;  but  we  are  not  referred  to,  nor  do  we 
find  that  it  has  ever  been  applied  to,  any  other.  In 
Walker  v.  Manning,  6  Iowa,  520,  it  was  held  not  to 
apply,  for  the  reason  that  "there  is  nothing  in  the  testi- 
mony from  which  it  can  be  inferred  that  the  terms  of 
the  agreement  have  been  intended  by  the  parties  in  a 
different  sense."  By  this  contract,  appellee  became  a 
surety,  and,  under  familiar  rules,  his  liability  is  not  to 
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be  extended  by  implication.  "To  <?harge  him  beyond 
its  terms>  or  permit  it  to  be  altered  without  his  consent, 
would  be,  not  to  enforce  the  contract  made  by  him,  but 
to  make  another  for  him."  Brandt,  Suretyship,  section 
80;  Gongowerv.  Association,  94,  Iowa,  499.  To  extend  this 
plain  and  unambiguous  contract  beyond  the  year  to 
which  it  is  limited,  merely  because  appellant  so  intended 
it,  and  because  appellee  so  knew,  would  make  a  new 
contract.  This  contract  being  susceptible  of  but  one 
construction,  appellant  had  no  reason  for  his  alleged 
understanding  of  it,  and  appellee^s  liability  cannot  be 
extended  because  of  that  unwarranted  understanding, 
even  if  he  knew  it.  The  demurrer  was  properly  sus- 
tained,  and  the  judgment  is  therefore  affirmed. 


BedemptiifB:    fobeolosurb.    The    statutes    giye    the    mortgagor 
twelve  months  in  which  to  redeem  from  sale  under  foreclosure. 

1  During  the  first  six  and  the  last  three  months,  this  right  is  exclu- 
sive in  him.  During  the  other  three  months  his  lien  creditors 
may  redeem  from  the  sale  and  from  each  other.  A  sale  was  had 
imder  first  mortgage  and  plaintiff  bought  the  certificate.    Within 

'  a  few  days  later  he  bought  a  second  mortgage.  He  foreclosed  it, 
without  objection  by  the  mortgagor,  and  purchased  at  the  sale. 
The  mortgagor  never  offered  to  redeem  from  either  sale,  but 

2  within  a  tew  days  before  the  year  of  redemption  from  the  first  sale 
expired,  he  made  deed  to  a  stranger,  who  then  paid  in  sufficient  to 
redeem  from  the  first  mortgage  sale,  and  thereupon  insists  that  aU 
rights  under  the  second  sale  were  lost.    Held: 

a.    The  general  rules  of  statutory  redemption  under  which  a 
8  .  mortgagor  may  redeem  from  sale  under  first  mortgage 

6  without   paying   the    second    mortgagee    who    has    not 

7  redeemed,  have  no  application  to  cases  where,  during  the 
period  in  which  lien  creditors  may  redeem,  the  same  person 
holds  the  certificates  of  sale  resulting  from  the  foreclosure 
of  both  the  first  and  second  mortgages. 
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b.    Under  such  circumstances,  equity  will  consider  that  done 

7  which  ought  to  have  been  done,  and  no  rights  will  be 
lost  because  a  party  who  owned  all  rights  under  a  first 
and  second  mortgage  and  all  liens,  failed  to  pay  the  clerk 
enough  money  to  redeem  from  the  first  sale,  which  money 

'  he  would  have  been  entitled  to  withdraw  from  the  clerk 

as  soon  as  it  was  paid  in. 

0.    Under  these  circumstances,  the  purchase  of  the  second 
6  certificate   would   operate   as   a   redemption   if  it  were 

bought  within  six  and  nine  months  after  the  first  sale, 
and  though  the  right  of  redemption  was  exclusively  in . 
the  mortgagor  for  the  first  six  months,  and  such  purchase 
within  the  first  six  months  was,  therefore,  technicaUy, 
not  a  redemption,  it  will  operate  as  one  where  the  certifi- 
cate was  held  during  both  said  periods,  without  an  attempt 
at  redemption  by  the  mortgagor. 

d.    Consequently,   a   grantee   of  such  mortgagor  could  not 
5  make  an  effective  redemption  from  the  sale  under  the 

first  mortgage  without  paying  enough   to    satisfy  both 
sales. 

Entry  of  credit.    The  only  effect  of  the  failure  of  the  assignee  of 

8  a  certificate  of  sale  under  execution  to  enter  on  the  sale  book  the 
4    amount  he  is  willing  to  credit  on  his  claim,  under  the  provisions 

of  Code,  section  8115,  is  to  require  him  to  credit  the  debtor  with 
the  full  amount  of  his  claims  on  the  land. 

Appeal  from  Jackson  District  Cowrf.— Hon.  W.  F.  Bban- 
NAN,  Judge. 

Saturday,  October  9,  1897. 

The  two  proceedings  above  entitled  were  consol- 
idated in  the  district  court  as  inrolving  the  same  sub- 
ject-matter, and  proper  for  disposition  in  the  same  trial. 
The  controlling  issue  is  as  to  the  riffht  of  the  plaintiff 
Stephens  to  a  sheriff's  deed  to  ceri:ain  premises  for 
which  he  holds  a  sheriff's  ceri:ificate  of  sale  on  execution 
in  a  foreclosure  proceeding.  The  district  couri;  gave 
judgment  for  the  plaintiff  in  the  first  case,  and  dismissed 
the  petition  in  the  second  case.  The  defendant  sheriff 
in  the  flret  case  and  the  plaintiff  in  the  second  cas^ 
appealed. — Affirmed. 
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Levi  Keck  and  D.  A.  Wynkoop  for  appellants. 
W.  C.  Gregory  B,nd  L.  A.  Ellis  for  appellee. 

Granger,  J.  —  The  district  -court  found,  and 
placed  of  record,  the  fads,  with  its  reasoning  and  con- 
clusions of  law,  and  we  cannot  better  present  the  case 
tiMtn  to  set  out  the  principal  part  of  the  opinion,  as  fol- 
lows: 

**These  two  cases  relate  to  the  same  suhject-matter, 
axe  dependent  on  the  same  facts,  and  by  consent  of  par- 
ties were  both  tried  together;  the  only  difference 
between  them  being  in  the  form  of  the  actions.  The 
first  i«  an  action  of  mandamus^  instituted  by  the  plain- 
tiff  Stephens,  asking  that  the  defendant  Mitchell,  as 
sheriff,  be  commanded  to  execute  to  the  plaintiff  a 
sheriff's  deed  for  certain  premises  sold  by  him  at  judicial 
sales,  the  plaintiff  being  the  holder  of  the  sheriff's  cer- 
tificates executed  pursuant  to  such  sales.  The  other  is  a 
IJTOceeding  in  equity,  in  whidi  the  plaintiffs,  Wynkoop 
aod  Sloane,  claim  to  be  the  absolute  owners  of  the 
premises  sold  at  such  sheriff's  sales.  Their  claim  is 
based  on  a  deed  executed  to  them,  before  the  year  for 
redemption  had  expired,  by  one  Lindenau,  the  execu- 
tion defendant,  of  the  said  premises,  and  the  payment  by 
them-  to  the  clerk  within  the  year  of  the  amount  which 
they  allege  was  required  for  redemption.  The  prayer, 
in  substance,  asks  that  their  title  to  said  premises  be 
confirmed  ajid  quieted;  that  the  certificates  of  sale  held 
by  the  said  Stephens  be  set  aside;  and  that  Mitchell,  the 
fiftieriff,  whom  they  make  a  defendant,  be  enjoined  from 
executing  a  sheriff's  deed  to  the  said  Stephens  on  the 
said  certificates  of  sale.  The  facts  in  the  two  cases 
appear  to  be  these:  On  the  twenty-eighth  day  of 
1  July,  1894,  the  premises  in  controversy  were  sold 

wpoTL  a  special  execution  under  a  decree  of  fore- 
closore  obtained  by  P.  D.  Griggs,  as  administrator  of 


68  Stephens  v.  Mitchell.  [103  Iowa 

the  estate  of  Joshua  Shanks,  deceased,  against  Charles 
A.  Lindenau.  The  plaintiff,  Griggs,  administrator, 
bought  in  the  property  at  such  sale,  and  the  amount  he 
bid  for  it  was  the  sum  then  due  upon  the  judgment  of 
foreclosure,  together  with  all  interest  and  costs.  The 
judgment  was  consequently  fully  satisfied.  On  the 
thirtieth  day  of  July, — ^two  days  after  the  foreclosure 
sale, — the  said  Griggs,  as  administrator  aforesaid,  duly 
assigned  to  the  said  Stephens  the  certificate  of  sale 
issued  to  him  as  purchaser  of  said  premises  by  the  sher- 
iff who  conducted  the  sale.  In  the  said  foreclosure  pro- 
ceeding W.  C.  Gregory  acted  as  attorney  for  the  plain- 
tiff. Gregory  himself  held  a  mortgage  on  the  same 
premises  which  was  junior  to  that  of  said  Griggs,  and 
was  made  a  party  defendant  in  that  proceeding.  From 
all  that  appears,  the  conclusion  is  that  he  suffered  a 
default  to  be  taken  against  him.  About  or  near  the 
time  that  Stephens  purchased  the  said  certificate  of 
sale  he  purchased  and  had  assigned  to  him  the  junior 
mortgage  held  by  Gregory.  Stephens,  after  he  had  thus 
become  the  owner  of  the  Gregory  mortgage,  foreclosed 
the  same,  and  under  the  decree  obtained  on  this  last 
foreclosure  proceeding  the  said  premises  were  again 
sold,  Stephens  becoming  the  purchaser,  and  receiving 
the  usual  certificate  of  sale.  The  amount  bid  at  this 
sale,  it  appears,  fully  satisfied  the  amount  then  due 
upon  the  judgment.  Stephens  thus  held  the  certificates 
of  purchase  executed  by  the  sheriff  f  jr  both  >al  s;  th3 
first  by  assignment,  and  the  other  by  purchase  at  the 
sale.  Wynkoop  and  Sloane,  within  a  very  few  days 
before  the  twelve  months  required  for  redemption  from 
the  first  sale  had  expired,  obtained  a  deed  from  Lin- 
denau, the  mortgagor  in  both  cases,  and  deposited  with 
the  clerk  the  amount  necessary  to  redeem  from  the  first 
sale.  It  was  said  in  argument  that  it  was  but  two  days 
before  the  time  for  redemption  had  expired,  but  I  do 
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not  think  this  makes  any  material  difference,  so  long  as 
it  was  within  the  period'  for  redemT>tion.  Stephens 
refuses  to  accept  the  money  thus  tendered  as  redemp- 
tion. 

"The  principal  contention  on  the  part  of  the  defend- 
ant Mitchell  in  the  mandamus  case,  and  Wynkoop  and 
Sloane,  who  are  the  plaintiffs  in  the  equity  suit,  and  the 

main  ground  on  which  they  rely  to  support  their 
2  title  under  the  deed  to  them  from  Lindenau,  is 

that  Stephens,  under  the  assignment  to  him  of 
the  Gregory  mortgage,  did  not  intend  to  redeem  the 
property  from  the  sale  under  the  Griggs  mortgage,  and 
took  no  step  to  that  end;  and  that  his  subsequent  fore- 
closure of  the  Gregory  mortgage,  and  his  purchase 
under  it,  can  he  of  no  avail  to  him  in  this  proceeding. 
Section  4331  of  McOain's  Code  gives  to  the  defendant 
in  execution  the  right  to  redeem  real  property  sold 
under  it  He  can  exercise  this  right  at  any  time  within 
one  year  from  the  day  of  sale.  For  the  first  six  months 
and  the  last  three^months  of  the  year  his  right  is  exclu- 
sive. During  the  intervening  three  months,  if  no 
redemption  has  been  made  by  the  defendant,  lien  cred- 
itors have  the  right  to  redeem  from  each  other.  It  is 
hardly  necessary  to  say  that  such  creditors,  in  redeem- 
ing from  each  other,  have  no  unity  of  interest.  Their 
interests  are  generally  adverse  to  each  other.  Atten- 
tion has  been  called  to  the  various  provisions  in  relation 
to  redemption,  and  numerous  decisions  have  been  cited 
as  bearing  upon  the  questions  raised  in  this  case.  These 
eases,  and  others  not  cited,  have  been  carefully  exam- 
ined. ♦  ♦  ♦  The  contention  of  Wynkoop  and 
Sloane,  the  grantees  of  Lindenau,  the  judgment  debtor, 
as  has  been  stated,  is  that  their  redemption  from  the 
Griggs  sale  under  the  first  mortgage  completely  cuts 
out  all  rights  which  might  have  accrued  to  Stephens 
under  his  subsequent  foreclosure  of  the  Gregory  mort- 
gage, and  Ms  purchase  under  it  at  sheriff's  sale,  since, 
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as  they  claim,  there  was  no  redemption  made,  and  none 
intended  to  be  made, by  Stephens,  from  the  sale  under  the 
prior  mortgage.  Their  title  to  the  property  in  dispute, 
they  aver,  is  consequently  superior  to  any  claim  or 
right  on  the  part  of  Stephens.  If  the  institution  of  the 
subsequent  proceeding  for  the  foreclosure  of  the  Greg- 
ory mortgage  was  irregular  or  unnecessary,  as  claimed, 
the  only  person  who  could  make  complaint  was  Lin- 
denau,  the  mortgagor.  If  he  did  not  object  to  it  then, 
'his  grantees  cannot  object  to  it  now. 

"Every  case  musit  be  determined  by  its  own  facts. 
I  have  been  unable  to  discover,  in  the  multitude  of 
authorities  dted,  any  case  which,  in  all  its  features,  is 
strictly  analogous  to  the  one  now  in  hand.  We  are, 
therefore,  in  this  case,  required  to  give  to  tbe  statute 
authorizing  redemptions  by  creditors  such  construction 

as  will  reasonably  accord  with  the  legislative 
3  object  and  intent.  The  statute,  so  far  as  it  relates 

to  creditors,  is  manifestly  intended  to  afford  the 
means  for  relief  to  creditors  whose  liens  are  junior  and 
subordinate  to  the  lien  of  the  elder  creditor.  It  is  true 
that  it  authorises  a  senior  creditor  to  redeem  from  a 
junior  redeeming  creditor,  but  that  does  not  militate 
a:gainst  the  projwsition  above  stated.  It  therefore  con- 
templates, and  is  intended  to  provide  for,  cases  between 
creditors  of  opposing  interests.  It  does  not,  either  in 
terms  or  by  implication,  contemplate  a  case  where  all 
the  liens  are  held  by  the  same  person  in  his  own  right, 
and  who  is,  consequently,  the  only  creditor.  In  this 
case  Stephens  was  the  only  creditor.  He  held,  and  was 
the  owner,^  by  proper  assignment,  of  the  certificate  of 
sale  under  the  Griggs  foreclosure.  He  was  the  pur- 
chaser and  owner  of  the  certificate  of  sale  under  the 
foreclosure  of  the  Gregory  mort.gage.  There  was  no 
creditor,  either  senior  or  junior,  from  whom  to  make 
redemption.    The  object  of  the  statute  requiring  certain 
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eiitri€6  to  be  made  by  cpeditors,  is  mainly,  if  not  wholly, 
intended  to  fierve  ae  a  guide  to  other  creditors  who  may 
be  entitled  to  Tedeem.  It  eoneequently  cannot  apply 
to  a  creditor  holding  all  the  liens  upon  the  property  sold. 
Elsi)ecially  is  this  true  when  the  eviden-ce  of  his  liens 
is  a  matter  of  public  record,  or  at  least  known  to  the 
parties  undertaking  to  redeem.    The  failure  to 

4  make  the  record  entries,  which  the  grantees  ol 
Lindenau,  the  execution  debtor,  pronounce  fatal 

to  the  rights  of  Stephens,  would,  under  the  circum- 
stances of  this  case,  have  been  a  useless  and  unneces- 
sary eeremonial.  It  gave  no  life  to  the  deed  under 
which  they  claim.  A  -creditor  can  make  redemption 
without  the  formula  of  a  deposit  with  the  clerk,  since 
he  can,  by  mutual  agreement,  redeem  directly  from  the 
party  holding  the  superior  lien,  Goode  v.  Ctimmings, 
35  Iowa,  71.  A  junior  creditor  may  take  an  assignment 
of  the  certificate  of  sale,  and  in  such  case  the  transac- 
tion amounts  to,  and  actually  is,  a  redemption.  Lamb 
V.  Feeley,  71  Iowa,  743.  A  senior  creditor  may,  under 
the  statute,  redeem  from  a  junior  creditor,  and  this  can 
be  done  by  proper  assignment  No  po?sIble  prejud  ce 
can  result  to  the  debtor  from  such  transaction.  In  the 
case  at  bar  Stephens  purchased,  and  had  duly  assigned 
to  him,  the  certificate  of  sale  under  the  Griggs  fore- 
closure. He  purchased,  and  had  duly  assigned  to  him, 
the  Gregory  mortgage,  which  appears  to  have  been  the 
only  remaining  lien  left  on  the  property  sold  under  the 
first  foreclosure.  The  subjecting  the  property  to  a  sec- 
ond foreclosure  under  the  Gregory  mortgage,  and  pur- 
chase of  it  at  sheriff's  sale,  may  have  been  an  unneces- 
sary proceeding,  still  it  bars  Stephens  of  no  right  in  the 
present  ease.  It  at  least  accomplished  this  much:  It 
showed  him  to  be  an  actual  purchaser  at  the  sheriflf^s 
sale,  and  the  holder  of  the  resulting  certificate. 

5  He  thus  had  united  in  him,  through  judicial  pro- 
cedure, the  claims  of  all  creditors  of  the  debtor 

Lindenau.    Under  these  circumstances  he  was   not 
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required  to  go  through  the  form  of  redeeming  from 
himself,  or  from  a  claim  he  himself  held.  Holding,  thns, 
all  the  claims  against  the  property,  they  became 
merged,  and  constituted  an  entirety,  and  had  all  the 
effect  flowing  from  a  formal  redemption.  This  conclu- 
sion is  plainly  deducible  from  the  decision  in  Lamb  v. 
Feeley,  supra.  In  that  case,  as  has  been  etated,  the 
plaintiff,  who  was  the  assignee  of  the  junior  mortgage, 
redeemed  from  the  prior  sale  by  securing  an  assign- 
ment of  the  certificate  of  sale.  He  subsequently  under- 
took to  foreclose  the  junior  mortgage,  and,  upon  proper 
defense  being  made,  it  was  held  that  the  mortgage  and 
the  debt  for  which  it  was  given,  under  section  3114, 
Original  Code  (section  4343,  McClain's  C5ode),  had 
become  extinguished.  This  result  could  only  be  reached 
upon  the  theory,  clearly  indicated  by  said  section,  that 
the  redemption  from  the  former  sale  operated  and  had 
the  effect  of  a  merger  of  both  claims.  The  plaintiff  in 
that  case,  like  the  plaintiff  in  this  case,  clearly  indi- 
cated his  desire  to  hold  the  property,  since  he  took  no 
steps  showing  an  unwillingness  to  hold  it,  as  provided 
in  section  4344  of  Medain's  Oode.  It  is  true  that  in 
the  case  of  Lamb  v.  Feeley  the  proceeding  to  foreclostj 
the  junior  mortgage  was  commenced  after  the  plaintiff 
had  obtained  the  sheriff's  deed  on  the  certificate  of  sale 
assigned  to  him.  In  this  case  Stephens  sought  to  obtain 
a  sheriff's  deed  on  the  expiration  .of  the  period  for 
redemption,  but  the  sheriff  refused  to  make  it.  In  prin- 
ciple there  is  no  essential  difference  between  that  case 
and  the  one  at  bar.  In  each  of  the  cases  the  union  of 
both  the  liens  and  the  manner  in  which  such  union  was 
accomplished  operated,  under  the  statute,  as  a  merger 
of  both  claims;  and  a  valid  redemption  can  only  be 
made  by  redeeming  from  both  liens.  It  is,  however, 
insisted  by  counsel  that  Stephens  did  not  intend  to 
redeem.  If  by  that  is  meant  that  he  intended  to  aban- 
don his  rights  as  purchaser  under  the  foreclosure  of  the 
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junior  mortgage,  the  question  naturally  recurs,  what 
was  Ms  object  in  making  the  purchase,  and  thereby 
satisfying  the  full  amount  of  the  indebtedness?  He 
owned,  as  the  proof  shows,  business  property  imme- 
diately adjacent  to  the  property  in  dispute,  and  had 
therefore,  a  i>ersonal  interest  in  its  acquisition.  If  it  is 
meant, — as  I  presume  it  is, — ^that  by  'his  failure  to  mate 
the  entry  of  redemption  on  the  clerk's  record  he  for- 
feited, as  against  the  grantees  of  Lindenau,  all  rights 

under  his  said  purchase,  counsel  are  equally  in 
6  error.    But,  in  any  event,  this  presents  a  proi)er 

case  for  the  application  of  the  well-settled  rule 
in  equity  that  ^equity  will  consider  that  as  done  that 
ought  to  have  been  done,' — a  rule  that  is  rei)eatedly 
applied'  to  relieve  purchasers  from  omissions  that  preju- 
dice no  one.  If  the  assignment  to  him  of  the  Gregory 
mortgage  did  not  take  immediate  statutory  effect  as  a 
redemption  from  the  prior  sale,  it  would,  by  operation 
of  law,  have  that  effect  at  the  expiration  of  the  six 
months  following  the  first  sale.  The  provisions  of  the 
sfatute  providing  for  and  regulating:  redemptions  by 
creditors  have  no  application  to  a  redemption  made  by 
the  defendant.  If  the  defendant  had,  in  this  case, 
sought  to  make  redemption  at  the  time  of  his  convey- 
ance to  Sloane  and  Wynkoop,  he  would  have  been 
obliged  to  redeem  from  both  sales  in  order  to  give  valid- 
ity to  the  redemption.  His  grantees  are  in  no  better 
I)Osition>  under  the  circumstances  of  this  case,  and  have 
no  greater  rights  than  he  possessed.  Their  redemption, 
to  be  effectual,  must  be  from  both  sales.  Redemption 
from  one  will  not  suflSce.  I  am  clearly  of  opinion  that 
Stephens  is  entitled  to  a  deed  under  his  certificates  of 
sale,  and  judgment  in  his  favor  is  accordingly  ordered 
in  the  mandamus  proceeding,  to  which  the  defendant 
excepts.  The  petition  in  equity  filed  by  Sloane  and 
Wynkoop  is  ordered  to  be  dismissed,  to  which  they  duly 
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except.  Let  judgments  in  both  cases  be  in  accordance 
with  the  above.    ♦    ♦    ♦ 

"These  cases  were  taken  under  advisement,  and 
by  consent  of  parties  the  judgment  of  the  court  was  to 
be  entered  as  of  the  last  day  of  the  November  term, 
1895.    W.  F.  Brannan,  Judge." 

In  this  court  it  is  urged  that  the  suit  by  Stephens 
for  a  mandamus  to  comi)el  the  sheriff  to  execute  a  deed 
is  premature,  because  the  sale  under  the  foreclosure 
of  the  Gregory  mortgage  was  October  16, 1894,  and  the 
year  for  redemption  would  not  expire  'till  October  16, 
1895,  before  which  time  he  was  not  entitled  to  a  deed, 
and  his  suit  was  comraeneed  August  24,  1895.  The 
argument  is  based  on  a  misapprehension  of  fact.  It  is 
appellee's  contention  that  his  right  to  a  deed  is  because 
there  has  been  no  redemption  from  the  sale  under  the 
foreclosure  of  the  Griggs  mortgage;  that  to  a  proper 
foreclosure  from  that  sale  it  was  not  enough  to  pay  in 
the  amount  of  that  mortgage,  with  costs,  but  that,  in 
addition,  there  must  be  enough  to  satisfy  the  Gregory 
mortgage  or  judgment,  owned  by  Stephens.  Looking  to 
the  petition,  it  is  plain  that  the  action  is  for  a  deed  to 
which  Stephen's  became  entitled  July  28, 1895,  under  the 
foreclosure  of  the  Griggs  mortgage.  The  record  also 
shows,  against  appellants'  contention,  that  there  was  a 
demand  for  a  deed  before  the  commearement  of  the 

mandamus  proceedings.  In  expressing  our  con- 
7  currence  in  the  conclusions  of  the  district  court, 

we  wish  to  emphasize  what  is  said  in  its  opinion 
as  to  the  facts  of  the  case  being  unusual,  and,  evidently, 
not  within  the  letter  of  our  statutes  on  the  subject  of 
redemptions.  As  is  said,  there  is  but  a  single  creditor, 
with  the  two  foreclosure  judgments.  Both  are  liens, 
and  if  both  are  not  to  be  paid  it  is  because  the  judgment 
creditor  did  not  observe  the  idle  form  of  paying  money 
Into  court  for  himself.    The  observance  of  a  mere  form 
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would  have  protected  his  righte.  The  failure  to  observe 
it  is  without  prejudice  to  any  one.  The  reas  )ns  for  the 
prescribed'  methods  of  redemption  do  not  exist  in  this 
case  a»  to  Stephens.  Stephens  bought  the  Gregory  mort- 
gage,  and  afterwards  purchased  the  certificate  under 
the  Griggs  sale  within  six  months  of  the  sale.  Had  he 
made  the  purchase  after  the  six  months,  and  within 
the  nine  months,  the  transaction  would  have  been  a 
redemption  by  Stephens  from  Griggs,  as  held  in  Lamh 
V.  Feeley,  71  Iowa,  742;  Lamb  v.  West,  75  Iowa,  399;  and 
there  would  then  be  no  question  but  that,  to  redeem, 
Lindenau,  or  his  assigns,  must  do  so  from  both  judg- 
ments. As  Stephens  purchased  the  Griggs  certificate 
within  the  six  months,  it  was  not  technically  a  redemp- 
tion, and  within  the  six  months  Lindenau  could  have 
redeemed  by  paying  the  Griggs  judgment.  This  was 
not  done,  and  Stephens  held  both  judgments  during  the 
period  in  which  he  could  have  acquired'  both,  and  been 
protected.  The  practical  effect  is  the  same  as  to  the 
judgment  debtor. 

We  are  cited  to  Bank  v.  Percival,  61  Iowa,  183, 
where  it  is  held  that  a  creditor  may  redeem  from  him- 
self. We  do  not  determine  in  this  case  that  it  may  not 
be  done,  nor  are  we  holding  that  it  might  not  be  required 
in  some  cases.  The  questions  in  that  case  were  between 
creditors,  and  there  was  a  redemption  by  a  creditor 
from  himself.  It  is  not  therein  held  that  it  was  neces- 
sary, but  only  that  it- could  be  done.  There  is  nothing 
in  Moody  v.  Funk,  82  Iowa,  1,  nor  in  Bevans  v.  Dewey, 
82  Iowa,  85,  not  in  harmony  with  the  conclusion  in  this 
case. 

Some  importance  is  attached  to  a  failure  of  Steph- 
ens to  enter  on  the  sale  book  the  amount  he  was  will- 
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ing  to  credit  on  his  claim  under  the  provisions  of  Code, 
section  3115.    The  only  effect  of  such  a  failure 

8  was  to  require  him  to  credit  the  debtor  with  the 

full  amount  of  his  liens,  which  we  understand  to 

be  his  purpose.    The  judgment  in  both  cases  will  stand 

AFFIBMED. 


mre       State  of  Iowa,  on  Relation  of  James  A.  Howe,  as 
m  m  County  Attorney  of  Polk  County,  Iowa,  Appellant, 

'  131 284  V.  The  Mayor  and  The  City  Council  op  The  City 

OP  Des  Moines. 

CoDgtftntlonal  Law:    dulegation  of  taxing  fower:   Municipal  cor- 
porations.   So  much  of  Iowa  Acts  Twenty-sixth  General  Assembly, 

1  Chapter  50,  as  attempt  to  confer  upon  the  board  of  library  trus- 
tees, appointed  by  the  mayor  with  the  consent  of  the  city  council, 

2  the  power  to  fix  absolutely  and  beyond  the  control  of  the  council 
5    the  amount  of  taxes  to  be  raised  for  the  purposes  of  the  library, 

is  unconstitutional,  under  the  rule  that  the  legislature  cannot, 
without  the  consent  of  the  people,  delegate  the  power  of  taxation 
for  municipal  purposes  to  a  body  of  persons  not  elected  by  and 
immediately  responsible  to  the  people. 

Same.     The  legislature  may  for  proper  and  legitimate   purposes 
confer  the  taxing  power  upon  municipalities,  but  such  power 

1  cannot  be  delegated,  without  the  consent  of  the  people  of  the  munic- 
ipality, to  any  body  or  person  not  elected  by,  and  immediately 

2  responsible  to  the  people.  Citing  People  v.  Chicago,  51  111.  17;  Hoto- 
ardv.  Drainage  Co.,  51  111.  120;  Board  of  Commissioners  v.  AbboU^Si 

8  Pac.  Rep. 4 16;  McGulloch v.  Maryland,  4  Wheat.  428,  and  concur- 
ring opinion  in  Board  of  Park  Commissioners  v.  Detroit  City 
Council,  28  Mich.  227. 

Acceptance  of  law.  The  acceptance  by  the  people  of  a  city  of  the 
provisions  of  the  Iowa  statutes  authorizing  the  establisment  of 
public  libraries  by  cities,  before  the  adoption  of  Acts  Twenty- 
4  sixth  General  Assembly,  which  in  effect,  transfers  the  power  of 
taxation  for  library  purposes  from  the  city  council  to  the  board 
of  library  trustees,  appointed  by  the  mayor  with  the  approval  of 
the  council,  does  not  operate  as  an  assent  by  them  to  the  exercise 
of  the  taxing  power  by  such  trustees,  so  as  to  remove  the  consti- 
tutional objection  to  such  delegation  of  the  taxing  power  by  the 
legislature. 
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Appeal  from  Polk  District  Court.— Ron.  W.  P.  Conrad, 

Judge- 

Saturday,  October  9, 1897. 

Action  for  mandamns  to  compel  the  city  conn  oil  of 
the  city  of  Des  Moinee  to  leyy  a  tax  for  the  pnrpose  of 
creating  a  «iaiking  fund  to  build  a  library  building  in 
said  city,  and  to  compel  aaid  city  council  to  levy  a  tax 
for  the  miaintenanoe  of  a  library.  Jury  waived,  trial 
to  the  court,  and  judgment  for  defendants  for  costs. 
Plaintiff  appeals. — Affirmed. 

Bead  &  Read  and  Hubbard  &  Dawley  for  appellant. 

J.  K.  Macomber  and  Bishopy  Bowen  &  Fleming  for 
appellee. 

KiNNE,  0.  J. — ^I.  The  conceded  facts  in  this  case 
are  as  follows:  Thfe  city  of  Etee  Moinee,  a  city  of  the 
flret  class,  in  1882,  by  a  vote  of  its  electors^  accepted  the 
provimons  of  the  statute  of  this  state  relating  to  the 
establishment  and  maintenance  of  free  public  libraries, 
and  had,  in  the  exercise  of  the  i)owers  conferred  upon 
it,  established  and  was  maintaining  euch  a  library.  In 
pursuance  of  law,  a  board  of  library  trustees  had  been 
appointed  and  was  exercising  the  powers  and  duties 
imposed  upon  it.  On  July  31,  1896,  said  board  of 
trustees  did  fix  and  determine  a  rate  of  taxation  of  one 
mill  on  the  dollar  of  the  taxable  valuation  of  the  prop- 
erty in  said  city  for  the  purposir.^  of  maintaining  the 
public  library  atid  at  the  same  time  did  fix  and  deter- 
mine a  rate  of  taxation  of  three  mills  on  the  dollar  fox . 
the  purpose  of  creating  a  sinking  fund  for  the  purchase 
of  a  lot  aood  the  erection  of  a  library  building,  and  did 
cauee  eaid  amounts  so  fixed  and  determined  to  be  certi- 
fied to  the  city  council  of  said  city.    Said  city  council 
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refused  to  levy  and  certify  to  the  county  auditor  said 
amounts  so  certified  to  them  by  eaid  board  of  library 
truetees,  but  did  levy  and.  certify  one-half  a  mill  tax  for 
the  purpose  of  the  miaintenance  of  the  libnary.  There- 
upon this  action  was  brought  to  obtain  a  writ  of  man- 
damus compelling  the  city  council  to  levy  and  certify 
the  rates  of  taxes  fixed  and  determined  by  the  board  of 
library  trustees.  As  is  said  by  counsel  for  appellantfe. 
"The  ultimate  question  to  be  determined  is  whether  or 
not  the  city  council  in  cities  of  the  first  class  accepting 
the  provisions  of  the  statute  relating  to  the  establisih- 
ment  and  maintenance  of  free  public  libraries^  and 
maintaining  suoh  library,  is  bound  and  required  to  levy 
and  certify  the  amount  of  taxes  or  the  rate  of  taxation 
fixed  and  determined  by  the  board  of  library  trustees 
of  said  city." 

II.  On  the  one  hand  it  is  contended  that  the  stat- 
ute vests  in  the  board  of  libraTy  trustees  absolute  power 
to  fix  and:  determine  the  amount  of  the  levy  to  be  made 
for  the  purpose  of  maintenance  of  the  library,  and.  of 
creating  a  sinking  fund  for  the  purchase  of  a  lot  and 
the  erection  of  a  library  building,  subject  only  to  the 
limitations  in  the  statute;  and  that  the  duty  devolves 
upon  the  city  council  to  levy  and  certify  the  sums  so 
certified  to  them  by  said  board;  that  the  city  council  is 
without  any  discretion  in  the  matter.  On  the  contrary, 
the  appellees  contend  that  the  board  of  library 
trustees  has  no  such  power;  that  its  power  in  the  mat- 
ter is  advisory  merely,  and  that  the  city  council  is 
invested  with  a  discretion  as  to  the  amount  or  amounts 
which  shall  be  levied  for  the  purposes  mentioned.  As 
in  the  discussion  which  may  follow  reference  may  be 
made  to  various  acts  of  the  legislature  touching  the 
creation  and  maintenance  of  free  public  libraries,  it 
may  tend  to  brevity  to  here  recite  the  substance  of  all 
such  statutes  which  can  have  any  bearing  upon  the 
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question  under  consideration.  CJhapter  45,  Acts 
Thirteenth  General  Afi»embly,  provided  that  cities  of 
the  first  and  second  classes  might  levy  an  annual  tax 
not  exceeding  one-half  mill  on  the  dollar  of  the  taxable 
pipoperty  in  such  city  for  the  maintenance  of  a  free  pub- 
lic library  and  reading  room,  provided  a  suitable  lot 
and  building  be  first  donated  for  such  purposes.  The 
city  council  was  authorized  to  appoint  officers  for  such 
library  and  reading  room.  The  Fourteenth  General 
Assembly,  in  chapter  47,  extended  the  provision  of  the 
former  act  so  as  to  include  incorporated  towns, 
increased  the  amount  of  the  levy,  and  authorized  all 
the  municipalities  referred  to  in  the  act,  out  of  the 
money  raised,  to  purchase  land  and  erect  buildings  or 
lease  roomsw  The  act  also  provided  that  before  exer- 
cising any  of  the  powers  conferred,  it  should  be 
accepted  by  a  vote  of  the  people.  The  same  provisioais, 
in  substance,  were  incorporated  in  the  Code  of  1873 
(section  461),  in  w'hich  it  was  declared  that  "the  estab- 
lishment and  maintenance  of  a  free  public  library  is 
hereby  declared  to  be  a  proper  and  legitimate  object 
of  mumciiyal  expenditure."  Such  wias  the  law  in  force 
at  the  time  the  electors  of  the  city  of  Des  Moines  voted 
to  accept  its  provisions,  and  to  establish  a  free  public 
library.  By  chapter  41,  Acts  Twenty-Fifth  General 
Assembly,  it  was  provided  that  in  any  city  which  had 
accepted  the  provisions  of  CJode,  section  461,  there 
should  be  created  a  board  of  library  trustees,  to  be 
appointed  by  the  mayor,  with  the  approval  of  the 
couneil.  That  act  vested  in  said  board  full  power 
of  control  over  the  library,  including  the  power  to 
appoint  and  remove  librarians  and  employes;  that  they 
should  have  full  power  over  the  moneys  raised  for  the 
library  by  taxation;  and  said  act  also  contained  the 
following,  viz.:  "The  board  of  library  trustees  shall, 
before  the  first  day  of  August  in  each  year,  determine 
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and  fix  the  amotuit  or  rate  to  be  appropriated  for  one 
year  nnder  section  461  of  the  Code  of  Iowa  for  the 
maintenance  of  ®uch  library,  and  canse  the  same  eo 
fixed  to  be  certified  to  the  council,  and  tjhe  council  shall 
make  such  appropriation  -and  levy  the  necessary  tax 
for  such  year  to  raise  said  sum  amd  certify  the  i>er- 
centage  or  rate  not  exceeding  one  mill  on  the  dollar  of 
sudh  tax  to  the  county  auditor,  ♦  ♦  ♦  provided 
that  in  cities  of  the  first  class  the  city  council  may  and 
shall  levy  and  certify  such  further  sum  of  tax  as  it  may 
deem  expedient  to  create  a  sinking  fund  and  pay  inter* 
est  under  the  provisions  of  chapter  18,  Acts  of  the 
Twenty^9econd  (Jeneral  Assembly,  and  acts  amend- 
atory thereof."  By  dhapter  99  of  the  acts  of  the  same 
general  assembly  power  was  conferred  upon  the  dty 
to  levy  amd  collect  a  tax  of  not  exceeding  three  mills 
on  the  dollar  to  pay  interest  on  any  indebtedness  theie- 
tofore  contracted  or  to  be  thereafter  contracted  or 
incurred  for  the  purchase  of  real  estate  and  the  erec- 
tion of  a  building  or  buildings  for  a  public  library,  and 
to  create  a  sinking  fund  for  the  payment  of  such  indebt- 
edness. By  chapter  5,  Acts  Twenty-sixth  General 
Assembly,  the  tax  was  authorized  to  be  collected  annu- 
ally. By  chapter  50,  Acts  Twenty-sixth;  General 
Assembly,  it  was  provided  that  the  board  of  library 
trustees  should  determine  and  fix  the  rate,  not  exceed- 
ing one  mill  on  the  dollar,  for  the  maintenance  of  the 
library,  and  not  exceeding  three  mills  on  the  dollar 
for  the  purpose  of  paying  for  a  building  and  the  crea- 
tion of  a  sinking  fund,  and  "cause  each  of  the  amounts 
or  rates  so  determined  and  fixed  to  be  certified  to  the 
council,  and  the  council  shall  levy  the  taxes  necessary 
to  raise  said  sums  respectively  for  such  year,  and  certify 
the  percentage  or  rates  ♦  *  *  of  such  tax  to  the 
county  auditor."  In  pursuance  of  the  provisions  of 
chapter  41,  Acts  Twenty-fifth  General  Assembly,  a 
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board  of  library  trusteee  had  been  appointed.  In 
Matcky  1892,  the  city  of  Dee  Moines,  as  it  then  existed, 
by  a  vojte  of  th^  electors,  accepted  the  benefit  6f  the' 
law  relating  to  public  libraiiee.  Priol-  to  the  passage' 
of  the  Acts  of  the  ISr^iy-rfith  €(enerai  Assembly,  thef 
city  council  was  cleatiy  itttested  Vith  Ascretiofiar^ 
I)ower  as  to  levying  a  tax  for  a  library  buildiiig  and  for 
the  creation  of  a  sinking  fund.  The  act  of  the  Twenty- 
sixth  General  Assembly,  in  terms,  seems  to  require  the 
council  to  levy  and  certify  the  tax  certified  to  it  for 
maintenance  and  for  a  building  or  sinking  fund,  so  long 
as  the  same  does  not  exceed  the  amount  provided  by 
the  statute. 

III.  The  questions  involved  in  this  appeal  are  of 
great  interest  and  importance.  Irrespective  of  our 
duty  to  uphold  the  act  of  the  legislature  as  constitu- 
tional, if  it  be  possible  to  do  so  without  doing  violence 
to  well-known  legal  principles  and  accepted  canons  of 
construction,  our  interest  in  the  welfare  of  the  people, 
which  is  so  largely  promoted-  by  the  establishment  and 
maintenance  of  public  libraries,  would  prompt  us  to 

give  the  questions  presented  most  careful  con- 
1  sideration.    If  it  be  conceded  that  a  tax  for 

the  maintenance  of  a  public  library  anil  for  the 
erection  of  a  library  building  is  a  tax  for  a  public  pur- 
pose, and  hence  one  which,  in  furtherance  of  the  gen- 
eral public  policy  of  the  state,  may  be  compelled  to  be 
levied,  may  the  legislature  authorize  its  levy  by  the 
board  of  libary  trustees?  Touching  the  power  of  the  leg- 
islature to  delegate  the  taxing  power.  Judge  Cooley 
«ays:  ^'It  is  a  general  rule  of  constitutional  law  that  a 
sovereign  power  conferred  by  the  people  upon  any  one 
branch  or  department  of  the  government  is  not  to  be 
delegated  by  that  branch  or  department  to  any  other. 
Tbis  is  a  principle  which  pervades  our  whole  political 
eystem,  and,  when  properly  understood,  permits  of  no 
Vol.  103  U-6 
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exception,  and  it  is  applicable  with  peculiar  force  to 
the  ca®e  of  taxation.  The  power  to  tax  is  a  legislative 
power.  The  people  have  created  alegislative  department 
for  the  exercise  of  the  legislative  power  and  within 
that  power  lies  the  authority  to  prescribe  the  rules  of 
taxation,  and  to  regulate  the  manner  in  which  those 
rules  shall  be  given  effect.  *  *  *  There  is,  nevertheless^ 
one  clearly  defined  exception  to  the  rule  that  the  legis- 
lature shall  not  delegate  any  portion  of  its  authority. 
The  exception,  however,  is  strictly  in  harmony  with 
the  general  features  of  our  political  system,  and  it  rests 
upon  an  implication  of  popular  assent,  which  is  con- 
clusive. These  exceptions  relate  to  the  ca«e  of  munici- 
pal corporations.  Immemorial  custom,  which  tacitly 
or  expressly  has  been  incorporated  in  the  several  state 
constitutions,  has  made  these  organizations  a  neces- 
sary part  of  the  general  machinery  of  state  govern- 
ment, and  they  are  allowed  large  authority  in  matters 
of  local  government,  and  to  a  considerable  extent  are 
permitted  to  make  the  local  laws.  This  indulgence  has 
been  carried  into  matters  of  taxation;  the  state  in 
very  many  cases  doing  little  beyond  prescribing  rules 
of  limitation  within  which,  for  local  purposes,  the  local 
authorities  may  levy  taxes.  ♦  ♦  ♦  The  legislature, 
however,  in  thus  maMng  delegation  of  the  power  to 
tax,  must  make  it  to  the  corporation  itself,  and  provide 
for  its  exercise  by  the  proi>er  legislative  authority  of  the 
corporation.  ♦  ♦  ♦  What  is  true  of  the  state  is 
equally  true  of  the  municipality, — that  the  power 
they  possess  to  tax  must  be  exercised  by  the  cor- 
poration itself,  and  cannot  be  delegated  to  its  offi- 
cers or  other  agencies.^'  Oooley,  Taxation  (2d  ed.) 
pp.  61,  63,  65.  The  doctrine  laid  down  by  the  learned 
author  is  that  the  delegation  of  the  power  to  tax  by 
the  legislature  must  be  made  to  the  municipality  itself, 
and  that  it  cannot  be  delegated  to  other  agencies. 
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The  constitution  of  the  state  of  Illinoie  contains 
the  following  provision:  "The  corporate  authorities 
of  counties,  townships,  school  districts,  cities,  towns 
and  villages  may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes."  Constitution 
Illinois,  1848,  article  9,  section  5.  In  construing  this 
provision,  the  supreme  court  of  that  state  said  that  the 
phrase  "corporate  authorities,"  as  used  in  the  consti- 
tution, must  be  understood  as  "those  municipal  officers 
who  are  either  directly  elected  by  the  people  to  be 
taxed,  or  appointed  in  some  mode  to  w'hich  they  have 
given  their  assent."  People  v.  Mat/or,  Etc.,  of  City  of 
Chicago,  51  111.  17.  The  same  court,  in  construing  the 
same  constitutional  provision,  said:  "The  power  of 
taxation  is,  of  all  powers  of  government,  the  one  most 
liable  to  abuse,  even  when  exercised  by  the  direct  rep- 
resentatives of  the  people;  and,  if  committed  to  i)eople 
who  may  exercise  it  over  others  without  reference  to 
their  consent,  the  certainty  of  its  abuse  would  simply 
be  a  question  of  time.  No  person  or  class  of  persons 
can  be  safely  intrusted  with  irresponsible  power  over 
the  property  of  others,  and  such  a  power  is  essentially 
despotic  in  its  nature,  and  violative  of  all  just  prin- 
ciples of  government.  It  matters  not  that,  as  in  the 
piesent  instance,  it  is  to  be  professedly  exercised  for 
public  uses  by  expending  for  the  public  benefit  the 
tax  collected.  If  it  be  a  tax,  as  in  the  present  instance, 
to  which  the  persons  who  are  to  pay  it  have  never  given 
their  consent,  and  imposed  by  persons  acting  under  no 
responsibility  of  official  position,  and  clothed  with  no 
authority  of  any  kind,  by  those  whom  they  propose 
to  tax,  it  is,  to  the  extent  of  such  tax,  misgovernment 
of  the  same  character  which  our  forefathers  thought 
just  cause  of  revolution.  We  are  of  opinion  that 
we  do  no  violence  to  the  language  of  the  clause  in  the 
constitution  we  have  been  considering  by  holding  that 
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it  was  designed  to  prevent  euch  ill-^vised  legislation 
as  the  delegation  of  the  taxing  power  to  any  person  or 
persons  other  than  the  corporate  authorities  of  the 
municipality  or  district  to  be  taxed.  These  authorities 
are  elected  by  the  people  to  be  taxed,  or  appointed  in 
some  mode  to  which  the  people  have  given  their  assent, 
and  to  them  alone  can  this  power  be  safely  delegated/^ 
Harward  v.  Drainage  Co.,  51  111.  130.  In  still  another 
case,  in  which  the  constitutionality  of  the  metropolitan 
police  act  of  the  city  of  East  St.  Louis  was  under  con- 
sideration, and  in  which  the  police  commissioners  were 
appointed  by  the  act,  and  given  power,  not  to  levy  a 
tax,  but  to  estimate  what  sum  of  money  would  be  neces- 
sary for  each  fiscal  year  to  enable  them  to  discharge 
the  duties  imposed  upon  them,  and  tJhe  act  required  the 
city  council  to  appropriate  and  set  apart  the  amount 
so  certified  out  of  the  general  fund  of  the  eity,  and,  in 
case  the  council  failed  so  to  do,  then  it  was  made  the 
duty  of  the  board  of  commissioners  to  issue  certificates 
of  indebtedness  in  the  name  of  the  city  for  the  amounts 
so  certified,  the  court  said:  "These  police  commission- 
ers are  not  the  corporate  authorities  of  East  St  Louis, 
and  therefore  can  have  no  power  of  taxation.  They  are 
not  elected  by  the  people  of  that  city  nor  appointed  in 
any  mode  to  wtich  the  people  have  given  their  assent 
The  act  creating  them  has  never  been  accepted  by  the 
people  or  by  the  city  council,  but,  on  the  other  hand, 
as  alleged  in  the  bill,  the  council  has  constantly  denied 
the  authority  of  the  commissioners."  Hinze  v.  People, 
92  111.  406.  See,  also,  Updike  v.  Wright,  81  111.  49; 
People  V.  Morgan,  90  111.  558. 

The  legislature  of  the  state  of  Kansas  passed  an  act 
authorizing  the  creation  of  a  board  of  road  commission- 
ers, and  empowering  them,  among  other  things  to  levy 
taxes.  The  act  was  held  unconstitutional.  Board  of 
Commissioners  v.  Abbott,  52  Kan.  Sup  148  (34  Pac.  Rep. 
416).  The  question  of  the  constitutionality  of  the  same 
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act  came  before  the  federal  court,  and  the  court  said: 
"Does  the  conetitution  of  the  state  of  Kansas  authorize 
the  legislature  to  delegate  the  power  of  taxation  either 
to  the  signers  of  these  petitions  or  to  these  road  com- 
missioners? Can  a  tax  be  absolutely  forced  upon  these 
taxpayers  of  the  county,  either  by  the  individuals  or 
by  officials  in  whose  appointment  they  have  had  no 
voice?  The  power  of  taxation  is  a  power  inherent  in 
all  governments.  In  a  constitutional  government,  the 
people,  by  the  constitution,  confer  it  on  the  legislature. 
It  is  one  of  the  highest  attributes  of  sovereignty.  It 
includes  the  power  to  destroy.  It  appropriates  the 
property  and  labor  of  the  people  taxed.  Unrestrained 
I>ower  of  taxation  necessarily  leads  to  tyranny  and 
despotism.  Hence,  in  all  free  governments,  the  power 
to  tax  must  be  limited  to  the  necessities  for  the  pur- 
poses of  government,  and  the  agencies  for  local  taxa- 
tion should  be  fixed,  and  tbteir  powers  limited,  by 
organic  law;  and  they  should  be  so  selected  as  to  be 
directly  answerable  for  their  official  acts  to  their  local 
constituencies  or  districts  to  be  taxed.  If  they  act  cor- 
ruptly those  directly  interested  may  then  remove  them 
and  appoint  others.  If  those  directly  interested  have 
no  voice  in  their  appointment,  or  power  to  remove 
them,  they  have  no  means  of  correcting  their  abuses. 
No  other  rule  can  secure  those  to  be  taxed  from  oppres- 
sion and  fraud  on  the  part  of  the  taxing  officers.  In 
McCulloch  V.  Maryland,  4  Wheat.  428,  Marshall,  O.  J., 
said:  *The  only  security  against  the  abuse  of  this 
power  (the  taxing  powder)  is  found  in  the  structure  of 
our  government  itself.  In  imposing  a  tax  the  legisla- 
ture acts  upon  its  constituents.  This  is,  in  general,  a 
sufficient  security  against  erroneous  and  oppressive 
taxation.'  This  reasoning  applies  with  equal  force  to 
all  kinds  of  taxation,  and  has  been  applied  as  well  to 
local  assessments  or  improvement  districts  as  to  taxes 
levied  in  local,  political,  and  municipal  corporations. 
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*  *  *  Self-taxation,  or  taxation  by  officers  chosen 
by  or  answerable  to  those  directly  interested  in  the 
district  to  be  taxed^  is  inseparable  from  that  protection 
of  the  right  of  property  that  is  either  expressly  op 
impliedly  gnaranteed  by  all  written  constitutioois 
under  our  system  of  government  Of  all  the  powers  of 
government  the  one  most  liable  to  abuse  is  the  power  of 
taxation.  If  placed  in  hands  irresponsible  to  the  people 
of  the  district  to  be  taxed,  its  abuse  is  a  mere  question 
of  time.  *  *  *  The  act  is  a  plain  violation  of  the 
principle  of  self-taxation,  and  a  clear  invasion  of  the 
right  of  property.  The  legislature  is  not  the  fountain, — 
not  the  source, — of  power.  Under  our  system  of  govern- 
ment the  legislature  can  exercise  only  such  powers  as 
the  people  have  delegated  to  that  body,  either  expressly 
or  by  necessary  implication,  by  the  constitution.  All 
rights  not  so  delegated  are  retained  by  the  people.  The 
right  of  life,  liberty,  and  property  is  among  the  inherent 
and  inalienable  rights  that  the  people  did  not  commit 
to  the  legislature.  Constitutions  are  adopted  and  gov- 
ernments administered  for  the  protection,  and  not  for 
the  destruction,  of  these  reserved  rights  of  the  people. 
Illegal  or  oppressive  taxation  is  destructive  of  the  right 
of  property,  and  is  not  government,  under  the  constitu- 
tion; but  is  misgovernment."  Parks  v.  Board  of  Com- 
missionerSy  61  Fed.  Rep.  436. 

The  legislature  of  the  state  of  Michigan  passed  an 
act  creating  a  board  of  park  commissioners  to  be 
appointed  by  the  governor,  with  authority  to  create  an 
indebtedness,  and  the  act  was  held  unconstitutional. 
Mr.  Justice  Campbell,  in  specially  concurring  with 
other  members  of  the  court,  said:  "I  am  not  willing, 
however,  to  leave  out  of  view  an  objection  which  has 
seemed  to  me  quite  as  fundamental  as  the  one  referred 
to,  and  more  dangerous,  if  that  be  possible,  in  its 
tendencies.     I  think  the  very  essence  of  municipal 
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existence  coBsists  in  a  government  wliicli  allows  no  difl- 
cretionary  power  beyond  that  of  mere  administration 
to  be  exercised  withont  the  immediate  or  ultimate  con* 
trol  of  the  freemen  or  their  immediate  representatives. 
■A  cily  i8,  and  must  be,  as  I  conceive,  a  unit  for  pur- 
poses of  government;  and  all  bodies  employed  in  the 
service  of  the  municipality,  and  not  directly  represent- 
ing the  freemen,  must  act  as  agencies  subordinate  to 
the  council.  If  powers  in  any  way  involving  the  munic- 
ipal prerogative  can  be  given  to  any  bodies  except  the 
common  council,  to  the  exclusion  of  any  regulation  or 
control  of  that  body,  they  can  all  be  so  given,  and  the 
people  may  be  entirely  deprived  of  representative  gov- 
ernment. It  is  a  misnomer  to  apply  that  term  to  a  sys- 
tem where  there  is  any  legislative  power  over  which 
the  people's  representative®  have  no  control.  A  school 
district  is  as  well  organized  a  municipality  as  a  city, 
and  may  co-exist  with  it  in  territory,  in  whole  or  in 
part,  as  a  city  may  cover  the  territory  of  a  county 
wholly  or  partially.  There  is  no  incompatibility 
between  them,  and  both  are  separate,  and  in  some  sense 
independent,  popular  representative  bodies  exercising 
different  functions.  The  duties  of  the  others  are  no 
part  of  the  ordinary  concerns  of  town  or  city  corpora- 
tions. But  from  time  immemorial  every  municipal 
government,  properly  so  called,  and  acting  within  its 
peculiar  sphere,  has  acted  through  its  common  council, 
composed  either  of  the  burgesses  or  their  representa- 
tives, subject  in  some  cases  to  checks  and  vetoes,  but 
not  subject  to  legislation  or  final  action  in  defiance  of 
their  own  decisions.  Their  supremacy  cannot  be  given 
up  by  themselves  any  more  than  it  can  be  taken  from 
them.  No  doubt  the  state  can  limit  their  powers,  but 
it  cannot  transfer  them.  The  appointment  and  incor- 
poration of  boards  as  mere  agencies  is  competent,  and 
may  be  very  convenient    But  making  them  anything 
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but  agencies  is  a  direct  invasion  of  representative  gov- 
ernment, and  would  bring  into  existence  a  claefl  of 
cities  unknown  to  our  conetitutione,  and  very  different 
from  the  municipal  corporations  recognized  by  our  con- 
stitution as  the  authorized  recipient©  of  local  legis- 
lative power.  Whether  the  law  of  1871  contains  any 
provisionfl  obnoxious  to  this  principle,  it  is  not  neces- 
sary to  discuss.  But,  if  there  are  such  provisions,  I  do 
not  conceive  they  could  be  made  valid  by  any  recogni- 
tion from  the  city.  Concurring  entirely  in  the  general 
views  of  my  Brother  Cooley,  I  have  not  deemed  it  neces- 
sary to  do  more  than  indicate  very  briefly  my  views  on 
the  point  which  he  has  waived,  which,  in  my  judgment, 
is  inseparable  from  the  principles  underlying  the  decis- 
ions heretofore  made  in  People  v.  Hurlbuty  24  Mich.  44, 
and  People  v.  Township  Board  of  Springwells,  25  Mich. 
153.  I  therefore  agree  in  the  conclusion  of  my  breth- 
ren." People  V.  Common  Council  of  Detroit,  28  Mich, 
228. 

Under  our  constitution  the  power  of  taxation  has 
been  vested  by  the  people  in  the  legislature.  CJonstitu- 
tion  Iowa,  article  3,  section  1;  City  of  Davenport  v. 
Chicago,  E.  I.  &  P.  R.  Co.,  38  Iowa  643.  There  is  no 
express  constitutional  restriction  or  limitation  upon 
the  power  of  the  legislature  in  this  state,  and  that  body 
may,  for  proi)er  and  legitimate  purposes,  confer  the 
taxing  i>ower  upon  municipalities.  2  Dillon,  Municipal 
Corporations,  section  740;  25  Am.  &  Eng.  Enc.  Ijaw,  pp. 
18,  71.  Nevertheless,  in  the  absence  of  such  constitu- 
tional restriction,  the  power  of  the  legislature  to  con- 
fer the  right  of  taxation  is  limited  by  implication. 
Prouty  V.  Stover,  11  Kan.  235.  So  it  is  said  in  Hanson 
V.  Vernon,  27  Iowa,  73:  "It  cannot  be  maintained  that 
the  constitution  confers  upon  the  state  government 
absolute  and  unlimited  legislative  power,  authorizing 
all  laws  affecting  the  rights  and  property  of  the  people, 
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not  expressly  prohibited  by  that  instrument  ♦  ♦  • 
There  is,  ae  it  were,  back  of  the  written  con- 
stitution, an  unwritten  constitution,  if  I  may  use 
the  expression,  which  guaranties  and  well  protects 
all  absolute  rights  of  the  people.  The  govern- 
ment can  exercise  no  power  to  impair  or  deny  them. 
Many  of  them  may  not  be  enumerated  in  the  constitu- 
tion, nor  preserved  by  express  provisions  thereof,  not- 
withstanding they  exist,  and  are  posseeed  by  the  people 

free  from  government  interference."     We  say, 
2  then,  that  there  is  an  implied  limitation  upon  the 

power  of  the  legislature  to  delegate  the  power 
of  taxation.  This,  of  necessity,  must  be  so,  otherwise 
the  legislature  might  clothe  any  person  with  the 
power  to  levy  taxes,  regardless  of  the  will  of  those  upon 
whom  such,  burdens  would  be  cast,  and  such  person 
might  be  directly  responsible  to  no  one.  Whatever  the 
effect  of  the  constitutional  provisions  in  Illinois  and 
Kansas  may  be,  the  reasoning  of  the  cases  is  in  line 
with  the  views  expressed  by  Judge  Oooley,  and  it  i» 
equally  applicable  to  cases  where  there  are  no  express 
constitutional  limitations.  It  is  said  that  it  is  not  true 
that  power  to  determine  the  rate  of  taxes  must  be  com- 
mitted to  the  proper  legislative  authority  of  the  cor- 
poration, and  certain  instances  in  this  state  are  cited, 
as  the  power  given  the  executive  council  to  determine 
the  rate  of  tax  for  state  purposes.  Code  1873,  section 
835.  But  counsel  have  cited  no  instance  in  the  legisla- 
tion of  this  state,  and  we  have  found  none,  where 
the  power  to  tax  was  conferred  upon  a  board  or  officer  ( 
not  elected  by  and  immediately  responsible  to  the 
people,  and  we  are  unwilling  to  extend  the  right  to  del- 
egate such  power  to  any  body  or  person  not  directly 
representing  the  people.  The  danger  which  lies  in  del- 
egating such  power  to  any  person  or  board  not  directly 
responsible  to  the  taxpayers  is  so  forcibly  set  forth 
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in  the  citations  we  have  made  that  we  need'  not  enlarge 
upon  it  If  the  power  to  tax  may  be  by  them  vested  in 
a  board  of  library  trustees,  against  the  will  of  the 
people,  it  may  be  reposed  in  any  other  body  which  ie 
not  directly  accountable  to  the  people. 

Counsel  for  appellants  rely  upon  the  cases  of  Mayor 
of  Baltimore  v.  State,  74  Am.  Dec.  572,  and  State  v.  Dis- 
trict Court  of  Hennepin  County,  33  Minn.  235  (22  N.  W, 
Eep.  625).  The  latter  case,  in  its  facts,  is  so  different 
from  the  case  at  bar  as  not  to  support  the  contention 
of  appellant;  and  the  Maryland  case  sustained  the 
constitutionality  of  an  act  authorizing  the  board  of 
police  commissioners  to  levy  aud  collect  taxes  for  the 
support  of  the  police  department  of  the  city.  If  this 
case  is  sustainable  at  all,  it  is  upon  the  theory  that  the 
state  may  insist  upon  the  proper  exercise  of  the  police 
power  by  a  municipality,  and,  if  the  municipality  fails 
so  to  do,  the  state  may  arbitrarily  provide  therefor. 
Tliis  is  oh  the  theory  that  one  of  the  objects  of  the  gov- 
ernment of  the  state  is  to  preserve  peace  and  good 
order. 

We  have  treated  this  statute  as,  in  effect,  authoriz- 
ing the  library  board  to  levy  the  tax.  In  fact,  it  in 
terms  dii*ects  them  to  fix  and  determine  the  amount  of 
the  tax,  which,  upon  being  certified  to  the  council,  it 
must  levy.  The  right  to  thus  fix  and  determine  is 
equivalent  to  the  right  to  levy.  Now,  the  uses  to  which 
this  tax  is  to  be  put  are  local,  and  the  benefits  to  be 
derived  from  such  library  must  necessarily  inure 
mostly  to  the  i)eople  of  the  city  of  Des  Moines. 
3  Such  being  the  case,  we  think  that  the  legisla- 

ture had  no  power  to  vest  the  levying  of  this  tax 
in  a  body  not  directly  responsible  to  the  people  of  the 
city.  The  levy  and  collection  of  a  tax  is  a  taking  of 
the  property  of  the  taxpayer  against  his  will,  and  such 
a  necessary,  arbitrary  and  far-reaching  power  ought 
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not  to  be  conferred  upon  a  body  of  persons  who  are  not 
the  direct  representatives  of  the  people,  who  are  not 
elected  by  them,  and  who,  therefore,  are  not  directly 
responsible  to  them ,  unless  the  people  assent  thereto. 
IV.  The  remaining  question  is,  have  the  people  of 
the  city  of  Des  Moines  in  any  manner  assented  to  the 
exercise  of  the  power  of  taxation  attempted  to  be  con- 
ferred upon  and  exercised  by  the  board  of  library 
4  trustees?    The  people  of  the  city  did  by  vote 

accept  the  provisions  of  the  law  as  it  then 
existed.  The  law  then  did  not  authorize  any  increase 
of  taxation,  and  the  library  was  under  the  direct  con- 
trol and  m^inagement  of  the  city  council,  who  were 
elected  by  the  people.  By  subsequent  acts  of  the  legis- 
lature a  board  of  trustees  was  established,  and  their 
duties  and  powers  fixed;  the  control  and  management 
of  the  library  was  by  statute  vested  in  said  board,  and 
the  board  was  vested  with  the  power  of  absolutely 
determining  the  amount  of  tax  that  should  be  levied. 
It  will  be  seen  that  the  people  assented  by  their  vote  to 
maintaining  a  public  library,  which  should  be  under 
the  control  of  the  council  which  they  elected.  They 
never  consented  to  the  creation  of  a  board  of  library 
trustees  which  should  be  in  control  of  the  library,  and 
be  substantially  vested  with  the  power  to  levy  taxes 
without  the  consent  and  against  the  will  of  the  people. 
The  placing  of  the  extraordinary  power  of  taxation  in 
a  body  not  the  direct  creation  of,  or  directly  respon- 
sible to,  the  people,  was  in  no  way  involved  in  the  vote 
of  the  people  had  before  such  i)owers  were  conferred  or 
thought  of.  Here,  by  an  act  passed  subsequent  to  the 
vote  of  the  people,  the  legislature  empowers  an  irre- 
sponsible board  (irresponsible  in  the  sense  that  they 
are  not  directly  accountable  to  the  people)  to  fix  a  tax 
levy  limited  in  the  amount  which  may  be  raised  each 
year,  but  unlimited  in  duration,  so  that  millions  of  dol- 
lars  may    be   accumulated    without    consulting   the 
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people,  or  their  immediate  representatives,  the  city 
council.  It  may  be  doubted  if  any  statute  of  this  state 
can  be  found  wherein  such  extended  and  unlimited 
power  as  to  duration  of  time  has  been  granted  to  a  body 
of  persons  to  fix  what  taxes  ^hall  be  levied  for  any  such 
purpose.  This  law  authorizes  a  levy  annually  upon  the 
taxable  property  of  the  city  for  the  purpose  of  purchas- 
ing real  estate,  and  the  erection  of  a  building,  and  to 
create  a  sinking  fund;  absolutely  no  limit  as  to  the 
number  of  years  said  tax  may  be  levied.  Under 
its  provisions  millions  may  be  accumulated  and  spent, 
and  if  appellant's  theory  is  correct  the  taxpayer 
who  assented  to  the  formation  and  maintenance  of  a 
public  library  simply  was  then  voting  upon  himself  a 
burden  of  taxation  for  a  library  building  and  ground 
which  might  be  endless  in  duration  as  to  the  ultimate 
amount  to  be  raised,  and  which  might  be  invested  in  a 
building  the  cost  of  which  would  likewise  be  unlimited. 
That  a  body  or  board,  not  elected  by  the  people,  and  not 
directly  responsible  to  them,  should  have  been  clothed 
by  the  legislature  with  such  extraordinary  powers 
without  proper  safeguards  to  protect  the  people  from 
unnecessary  taxation, — ^which  is  confiscation, — ^is  mar- 
velous. The  people  of  the  city  of  Des  Moines  never 
assented  by  vote  or  otherwise  to  any  such  legislation. 
Cornell  v.  People,  107  111.  372. 

Nor  can  we  agree  to  the  contention  that,  inasmuch 
as  the  people  elect  the  city  council  and  the  mayor,  and 
the  mayor  appoints  the  library  board  with  the  consent 
of  the  council,  therefore  such  board  is,  in  fact,  selected 
by  the  people,  or  that  thereby  the  people  aesented  to 
the  legislation  creating  the  board  and  endowing  it  with 
the  power  to  fix  and  determine  the  taxes  to  be  levied. 
If  such  contention  was  correct,  it  would  be  difficult  to 
find  a  case  of  an;  officer  or  board  vested  with  taxing 
powers,  no  matter  by  v«<hom  appointed,  when  by  the 
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eame  process  of  reasoning  the  original  power  could 
Hot  be  traced  through  the  various  offices  or  agencies  to 
the  people  themselves.  Suppose  the  act  at  bar  had  pro- 
vided that  the  board  of  library  trustees  for  the  public 
library  of  the  city  could  be  appointed  by  the  governor 
of  the  state,  it  would  not  be  contended  for  a  moment 
that  the  people,  by  voting  for  and  electing  the  governor 
who  appoints  such  a  board,  thereby  gave  their  assent 
to  such  a  mode  of  appointment  No  more  do  they  when 
they  elect  the  mayor  and  council,  whom  they  must  elect 
in  order  that  the  proper  business  of  the  municipality 
may  be  carried  on.  Under  such  an  argument  any  viola- 
tion of  the  taxing  power  might  be  ultimately  traced  to 
the  people,  who  are  the  original  source  of  all  political 
power  in  a  government  like  ours.  The  power  to  deter- 
mine and  levy  taxes  is  inherent  in  government.  It* 
exercise  for  proper  purposes  is  essential  to  the  very 
existence  of  government.  When  exercised  in  a  lawful 
manner,  and  by  proper  agencies  of  the  state,  the  bur- 
dens imposed  must  be  borne  by  those  upon  whom  thej 
fall;  but  when  exercised  by  officers  and  bodies  charged 
with  no  direct  responsibility  to  the  people  the  tempta- 
tion to  place  upon  the  people  unnecessary  burdens 
under  the  guise  of  taxation,  and  to  take  from  them  a 
portion  of  their  property  not  needed  for  legitimate 
purposes  of  government,  is  great  It  may  be  admitted 
in  the  case  before  us  that  the  board  of  library  trustees 
is  composed  of  high-minded,  honorable  men  and 
women,  and  it  may  be  that  this  board  is  better  qualified 
to  know  what  such  tax  should  be  than  is  the  city  coun- 
cil. However  that  may  be,  the  principle  is  wrong, 
and  the  power  of  taxation  attempted  to  be  conferred 
upon  the  trustees  is  a  long  step  in  the  direction  of  per- 
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mitting  boards  not  elected  by  or  directly  responeible  to 
the  people  to  determine  what  burden  the  tax- 
5  payers'  property  shall  bear.    We  hold  that  no 

officer  and  no  board  not  elected  by  and  immedi- 
ately responsible  to  the  people  can  be  made  the  reposi- 
tory of  such  power.  If  this  power  was  given  to  the  citj 
council,  and  it  was  abused,  the  people  could,  at  least, 
prevent  a  recurrence  of  the  wrong  at  the  polls;  but  if  it 
be  reposed  in  a  body  not  elected  by  the  people  the  rem- 
edy is  uncertain,  indirect,  and  likely  to  be  long  delayed. 
The  absolutely  unlimited  power  of  taxation,  as  to  dura- 
tion, attempted  to  be  conferred  by  the  act  under  consid- 
eration, is  of  itself  a  forcible  reminder  that  the  power 
to  fix,  determine,  and  levy  a  tax  for  local  purposes 
should  be  conferred  upon  somebody  which  stands  as  the 
direct  representative  of  the  people,  to  the  end  that  an 
abuse  of  such  power  may  be  speedily  and  directly  cor- 
rected by  those  whose  property  must  bear  such  burdens. 
The  act  in  question  is  unconstitutional  in  so  far  as  it 
undertakes  to  confer  the  arbitrary  power  upon  the 
board  of  library  trustees  to  fix  and  determine  the 
amount  of  tax  to  be  levied  for  the  purposes  therein  men- 
tioned, and  the  city  council  cannot  be  compelled  to  levy 
(regardless  of  any  discretion)  the  amounts  fixed  by  the 
library  board,  and  certified-  to  said  council.  The  ques- 
tions involved  in  the  case  were  not  raised  or  considered 
in  Or  vis  v.  Board  of  Commissioners,  88  Iowa,  674.  The 
action  of  the  district  court  in  refusing  a  writ  of  man- 
damus and  in  rendering  a  judgment  against  the  plain- 
tiff for  costs  was  correct,  and  the  judgment  is  affirmed. 
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Railroad  Right  of  Way.    The  interest  in  a  railroad  right  of  way  is  the  •m  m 
2    same  whether  granted  or  condemned.  ]  1^407 

3ahb.    The  nature  and  quality  of  the  interest  taken  and  conferred    i3o  752! 
in  a  railroad  right  of  way  is  fixed  by  the  legislature,  and  whether    iJJ    5^ 
8    it  shall  be  only  an  easement  or  a  full  fee  title  is  purely  for  its  J^^^   ^^ 
determination.    It  is  therefore  competent  for  the  legislature  to 
say  to  whom  the  land  shall  revert  when  abandoned  by  the  com- 
pany. 

Rerersion:  railroad  right  of  WAr.  A  conveyance  of  all  the 
remaining  portions  of  a  tract  of  land  from  which  a  railroad  right 

4  of  way  had  been  taken,  passes  to  the  grantee  whatever  right  to 
the  reversion  the  grantor  then  had. 

Same.    Under  section  2660  Code  of  1873,  providing  for  the  reversion  of 

a  railroad  right  of  way  to  the  owner  of  the  tract  from  which  it  was 

1    taken,  an  abandoned  right  of  way  reverts  to  him  who  owns  such 

tract  at  the  time  of  the  reversion,  and  not  to  him  who  owned  it 

when  the  right  of  way  was  taken. 

Appeal  from  Chickasaw  District  Court. — Hon.  L.  E. 
Fellows,  Judge. 

Satubday,  Ootobbb  9, 1897. 

Action  to  quiet  title  to  an  abandoned  right  of  way. 
The  answer  alleged,  that  Margaret  Smith  was  the  owner 
of  the  southeast  quarter  of  the  northwest  quarter  of 
section  17  in  township  94  north,  of  range  14  west,  of  fifth 
P.  M.,  in  1871,  and  conveyed  the  right  of  way,  one  hun- 
dred feet  wide,  diagonally  through  said  land,  to  the  Mil- 
waukee &  Nashua  Railroad  Company.  Afterwards  she 
sold:  that  east  of  the  east  line  of  the  right  of  way,  and 
the  Nashua  Driving  Park  Association  became  the 
owner  thereof.  She  conveyed  that  west  of  the  west  line 
of  right  of  way  to  J.  W.  Smith,  who  divided  it  into  acre 
lots,  and  deeded  them  to  the  other  defendants.    The 
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railroad  company  graded  and  jmrtially  completed  its 
lx)ad,  but  work  finally  ceased  and  was  never  in  good 
faith  resumed.  The  above  conveyances  were  made 
before  the  right  of  way  reverted,  under  the  statute,  by 
reason  of  non-user;  and,  after  such  reversion,  Margaret 
Smith  conveyed  any  interest  she  had  in  the  right  of 
way,  to  the  plaintiffs.  On  this  deed  they  base  their  claim 
to  the  land.  The  demurrer  to  this  answer  was  over- 
ruled, and,  plaintiflFs  having  elected  to  stand  on  the  rul- 
ing, decree  was  entered  quieting  title  in  the  defendants. 
Plaintiffs  appeal. — Affirmed. 

A.  G.  Latvrence  for  appellants. 

B.  A.  Billings  for  appellees. 

IjADfli^  J. — When  the  right  of  way  of  a  railroad 
company  ^  lost  by  non-user,  to  whom  does  it  revert, — 
to  the  original  owner  thereof,  or  to  the  then  owner  of 
the  remaining  portion  of  the  tract  of  land  from 
1  which  it  was  taken?    The  determination  of  this 

question  involves  the  construction  of  section  1260 
of  the  Code  of  1873,  as  follows:  "Provided,  however, 
that  if  said  roadbed  or  right  of  way,  or  any  part  thereof, 
shall  not  be  used  or  operated  for  a  period  of  eight  years, 
or  in  any  case  where  the  construction  of  a  railway  has 
been  commenced  by  any  corporation  or  person,  and 
work  on  same  has  ceased  and  has  not  been  in  good  faith 
resumed  by  any  corporation  or  person  for  a  jyeriod  of 
eight  years,  the  land  and  the  title  thereto  shall  revert 
to  the  owner  of  the  section,  subdivision,  tract  or  lot 
from  which  it  was  taken.''  The  interest  in  the 
'2  right  of  way  is  the  same  whether  granted  or  con- 

demned. Brown  v.  Young,  69  Iowa,  625.  The 
(easement  is  not  that  spoken  of  in  the  old  law  books,  but 
is  pe^^uliar  to  the  use  of  a  railroad,  which  is  usually  a 
pernmiaent  improvement,  a  perpetual  higaway  of  travel 
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and  commeree,  and  will  rarely  be  abandoned  by  non- 
n«er.  The  exclusive  use  of  the  surface  is  acquired,  and 
damages  are  assessed,  on  the  theory  that  the  easement 
will  be  i)erpetual;  so  that,  ordinarily,  the  fee  is  of  little 
or  no  value,  unless  the  land  is  underlaid  by  quarry  or 
mine.  Hollingsworth  v.  Railway  Co.,  63  Iowa,  443; 
Cummins  v.  Railway  Co,,  63  Iowa,  397;  Clayton  v.  Rail- 
way Co.,  67  Iowa,  238.  The  nature  and  quality  of  the 
interest  taten  and  conferred  is  necessarily  limited  and 
fixed  by  the  legislature,  and  whether  only  an  easement 
or  a  full  fee  title,  is  purely  for  its  determination.  See 
Aldrige  v.  Railway  Co.,  23  Am.  Dec.  307;  Leggett  v. 
Dubois,  28  Am.  Dec.  413;  Be  Varaigne  v.  Fox,  2  Blatchf. 
95  (Fed.  Oas.  No.  3836).    It  was  competent  for 

3  the  legislature  to  say  to  whom  the  land  occupied 
and  used  by  a  railroad  company  should  revert 

when  abandoned.  This  necessarily  follows  from  its 
right  to  fix  the  extent  of  the  interest  in  the  proi)erty 
appropriated.  See  Noll  v.  Railway  Co.,  32  Iowa,  66; 
Central  Iowa  R.  Co.  v.  Moulton  &  A.  R.  Co.,  57  Iowa,  249. 

The  fee  to  the  right  of  way  was  not  -conveyed  by 
Margaret  Smith  to  the  grantors  of  the  defendants,  in 
express  terms,  but,  in  conveying  all  the  remaining  por- 
tion of  the  tract  from  which  it  was  taken,  she 

4  parted  with  whatever  right  to  the  reversion  she 
then  had,  and  her  grantees  became  vested,  under 

the  statute,  with  such  right.  The  legislature  could  not 
have  intended  that  the  title  revert  to  the  original  owner, 
and  it  be  traced  down  to  his  descendants  or  those  of  his 
grantees.  Such  a  holding  would  result  in  much  litiga- 
tion, and  the  land,  owing  to  its  condition  and  situation, 
would  be  of  little  value  to  the  person  obtaining  it;  while 
the  construction  casting  the  reversion  on  the  owners  o!f 
the  remaining  portion  of  the  tract  from  which  taken 
renders  those  entitled  to  it  certain  and  easily  ascer- 
tained, and  vests  the  land  in  those  to  whom  it  will  be 
Vol.  103  la— 7 
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of  some  advantage.  The  words  of  the  statute,  when 
fairly  construed,  can  only  refer  to  the  owner  of  the  tract 
at  the  time  of  the  reversion.  That  the  "section,  sub- 
division, tract  or  lot"  is  mentioned  and  emphasized,  con- 
firms this  view.  Had  the  intention  been  to  return  the 
land  to  Mm  from  whom  taken,  the  statute  would  have 
so  stated.  Id  referring  to  the  owner  in  the  present 
tense,  and  especially  to  the  tract  from  which  taken, 
instead  of  the  owner  from  whom  taken,  or  the  fee,  the 
present  owner  is  very  evidently  intended. — Affirmed. 


MjlBSHall  Allbeight,  Appellee,  v.  A.  Hannah,  Exec- 

113  ig!  utor,  Appellant. 

|ii3  aool 

ihm  mi  ^'*"^  ^*^®  ^^  Contrac*;    statute  of  frauds.    A  married  daughter's 

joa    ^jgi  parents,  anxious  that  she  should  be  near  them,  promised  their 

-?~M  ^    son-in-law  that  if  he  would  erect  a  house  on  land  belonging  to 

103    06|  them,  clear  the  land,  and  put  it  in  cultivation,  he  should  have  it 

-J5J— g!  when  they  were  done  with  it.    The  son-in-law  performed  the 

131  596  3    conditions  and  lived  on  the  premises  until  after  his  wife's  death. 

103     9&  Held^  that  the  contract  was  valid,  being  either  the  present  trans- 

133    ii6|  f^^  Qf  ^^^  ^^  subject  to  a  life  estate,  or  an  agreement  for  a 

p,  ^      ^^''''^- 

Abandonment.    The  mere  fact  that  the  son-in-law  removed  from  the 
8    land  was  not  conclusive  evidence  of  an  abandonment  of  his  con- 
tract rights  where  he  continued  to  claim  an  interest,  and  where 
his  grantors  have  a  life  estate. 

Iome«teads.  The  owner  of  an  uncleared  forty  acres  of  land  on  one 
side  of  which,  close  to  the  line  bounding  another  forty  acres  of 

4  cleared  land  owned  by  him,  his  residence  was  situated,  abandons 
his  right  to  claim  the  former  forty  acres  as  a  homestead,  at  least  as 

6  to  all  except  the  part  on  which  the  dwelling  house  is  situated,  by 
agreeing  with  his  son-in-law  to  give  the  land  to  him  at  his  death 

7  if  he  clears  it  off,  fences  and  improves  it,  in  reliance  upon  which 
the  latter  performs  his  part  of  the  contract. 

Svidenoe:  transaction  with  decedent.  Under  CJode,  section  3689, 
excluding  a  party's  testimony  regarding  any  personal  communi- 

8  cation  between  him  and  a  deceased  person,  such  a  witness  may 
testify  to  a  conversation  which  he  heard  between  a  person  since 
deceased  and  another,  and  in  which  witness  took  no  part. 
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Self  sbryinq  declarations.  In  a  proceeding  to  establish  a  claim 
against  a  decedent's   estate,  based   on    the  assumption  that 

11  deceased  had  sold  and  agreed  to  convey  certain  land  to  claim- 
ant, self  serving  declarations  made  by  decedent  during  his  life 
time,  as  to  how  and  UQder  what  right  claimant  claimed  the  land 
are  not  admissible. 

Assessor's  books.    Assessor's  books  are  inadmissible  to  show  that 

land  situated  within  the  township  was  assessed  to  defendants 

9    intestate,  in  a  proceeding  to  establish  a  claim  against  the  estate, 

under  an  agreement  by  the  deceased  to  give  such  laQd  to  the 

claimant  if  he  would  clear  it  off,  fence,  and  improve  it. 

Tax  Books.  Tax  books  are  inadmissible  in  evidence  to  show  that  a 
specified  person  paid  the  taxes,  where  the  testimony  of  the  witness 

10  who  produced  the  books  shows  that  they  furnished  no  guide  as  to 
who,  in  fact,  paid  the  taxes. 

lustmctions.    An  instruction  which  announces  the  correct  doctrine 
5    on  any  theory  applicable  to  facts  involved,  must  be  upheld. 

Hew  Trial.    A  new  trial  for  newly  discovered  evidence  which  is 

12  merely  cumulative  is  properly  refused. 

Apj^ealfrom  Davis  District  Court. — Hon.  F.  W.  Eiohbl- 
BEBGEB,  Judge. 

Satubday,  Octobeb  9, 1897. 

Tms  is  a  proceeding  to  establish,  a  claim  against 
the  estate  of  Louis  Remey,  deceased,  based  upon  the 
assumption  that  Remey  sold  and  aj:peed  to  convey  to 
the  claimant  forty  acres  of  land  in  Davis  county,  and 
that,  instead  of  making  the  conveyance  as  agreed,  ih^ 
land  was  sold  by  Remey  before  his  death,  to  claimant's 
damage  in  the  sum  of  one  thousand,  two  hundred  dol- 
lars. Defendant  denies  the  sale  or  conveyajice  of  the 
land  to  plaintiff;  pleads  the  statute  of  limitations  and 
the  etatute  of  frauds;  avers  that  the  land  was  the  home- 
stead of  Remey,  and  that  his  wife  did  not  concur  in  the 
conveyance.  A  reply  denied  the  affirmative  allegations 
of  the  answer,  and  also  pleaded  certain  other  facts  not 
necessary  to  be  here  recited.    The  case  was  tried  to  a 
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jury,  resulting  in  a  verdict  and  judgnient  for  plaintiff, 
and  defendant  appeals. — Affirmed. 

John  F.  Scarborough  and  Steck  <&  Smith  for  appel- 
lant. 

Traverse  &  Taylor  for  appellee. 

Debmee,  J. — The  exactclaimmade'by  plaintiff  in 
•Ms  petition  is  that  he  married  the  daughter  of  Remey 
about  twenty-three  years  ago,  and  at  or  about  the  time 

of  the  marriage,  Remey  and  his  wife  promised 
1  that  if  plaintiff  would  move  a  house,  which  he 

had  then  commenced  to  build  upon  his  father's 
land,  to  the  land  in  question,  clear  it  off,  fence  and 
improve  it,  he  (deceased)  would  give  it  to  plaintiff,  or 
that  it  should  be  plaintiff^s  at  the  time  of  his  (Remey's) 
death  or  when  he  (Remey)  was  done  with  it;  that  plain- 
tiff moved  onto  the  place,  made  improvements  thereon, 
cleared  it  off,  and  fenced  it,  relying  upon  said  contract 
of  purchase;  that,  in  March,  1895,  Remey  sold  the  land, 
without  the  knowledge  or  consent  of  plaintiff,  receiving 
one  thousand  two  hundred  dollars  therefor.  The 
defenses  relied  upon  in  argument  are  (1)  a  denial  of  the 
contract;  (2)  an  abandonment  by  plaintiff  of  his  rights 
under  the  contract,  if  he  ever  had  any;  (3)  that  the  prop- 
erty was  the  homestead  of  Remey,  and,  as  his  wife  did 
not  join  in  the  contract,  it  is  void;  and  (4)  certain  errors 
in  the  rulings  of  the  court  made  during  the  progress  of 
the  trial. 

I.  The  first  complaint  is  that  there  is  not  sufficient 
evid'cnce  of  the  contract  to  sustain  the  verdict  of  the 
jury.  The  court  instructed  that  it  must  be  clearly,  defi- 
nitely, and  unequivocally  established  that  there  was 
such  a  contract  as  claimed  by  plaintiff.  If  the  case  were 
triable  de  novo^  we  would  have  no  hesitation  in  saying 
that  plaintiff  had  not  made  out  his  case.    It  is  not  so 
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triable,  however,  and  tlie  question  is  not  whether  the 
alleged  contract  has  been  established  to  our  satisfac- 
tion, but  rather  whether  there  is  evidence  Tram  which 
a  jury,  free  from  passion  or  prejudice,  might  find  for 
the  plaintiff.  Without  attempting  to  set  out  the  evi- 
dence, it  is  enough  to  say  that  the  jury  may  have  found 

the  following  to  be  the  facts:  That  in  the  year 
2  1870  appellee  married  the  only   daughter  of 

deceased;  that  at  the  time  of  the  marriage  plain- 
tiff had  commenced  to  build  a  house  on  land  belonging 
to  his  (plaintiff's)  father;  that  deceased  and  his  wife,  who 
were  anxious  that  their  daughter  should  be  near  them, 
promised  the  appellee  that  if  he  would  move  the  house 
onto  the  land  in  question,  clear  the  land  out,  and  put 
it  in  cultivation,  he  should  have  it  when  Bemey  was 
done  with  it;  that,  on  the  strength  of  this  agreement, 
plaintiff  moved  his  house  onto  the  lan(3,  cleared  it  up, 
put  it  in  cultivation,  and  otherwige  improved  it;  that 
he  lived  on  the  premises  for  about  six  years,  and  unt'l 
after  the  death  of  his  wife,  when  he  removed  to  another 
tract,  which  he  had  purchased  in  the  meantime;  that, 
without  the  knowledge  and  consent  of  plaintiff,  Remey 
sold  the  land  which  he  promised  to  give  to  his  son-in- 
law,  and  afterwards  made  a  will,  in  which  plaintiff  was 
not  remembered.  The  evidence  as  to  the  contract  made 
between  the  parties  is  not  in  exact  harmony,  but  the 
jury  was  justified  in  finding  therefrom  the  above  state 
of  facts.  It  is  conceded  that  such  a  contract,  if  made, 
was  good.  Indeed,  it  could  not  well  be  questioned,  for 
it  has  frequently  been  held  that  a  promise,  based'  upon 
a  good  consideration,  to  will  certain  property  to  another, 
is  valid,  and  may  be  specifically  enforced  against  all 
persons  having  notice  or  knowledge  thereof.  Beach, 
Modem  Equity,  section  602;  Carmichael  v.  Carmichael, 
72  Mich.  76  (40  N.  W.  Bep.  173);  Parsell  v/Stryker,  41 
JT.  T.  480;   Johnson  v.  Huhhell,  10  N.  J.  Eq.  332.    If 


102  ALLBBiaHT  V.  Hannah.  [103  Iowa 

such  a  contract  can  be  specifically  enforced,  it  follows 
that  damages  may  be  assessed  for  its  breach.  The  con- 
tract in  this  case  was  that  plaintiff  should  have  the  land 
upon  the  death  of  Remey,  or  when  he  and  his  wife  were 
done  with  it;  and  it  was  either  the  present  transfer  of 
the  fee,  subject  to  a  life  estate,  or  an  agreement  to  will 
the  property  to  the  plaintiff.  Whichever  it  may  have 
been,  it  was  good  if  plaintiff  accepted  it  and  acted 
thereon,  and  took  possession  of  the  land  thereunder. 
Franklin  v.  Tuckerman,  68  Iowa,  572. 

II.  Appellant  contends  that  there  was  an  aban- 
donment by  plaintiff  of  his  rights  to  the  land,  if  he  evei 
had  any  therein.    This  is  an  affirmative  defense,  the 

burden  being  on  defendant  to  establish  it.    We 

3  do  not  think  there  is  such  evidence  of  abandon- 
ment as  to  justify  U6  in  interfering  with  fhe  ver- 
dict. The  mere  fact  that  the  appellee  moved  off  of  the 
land  in  the  year  1876  is  not  conclusive  of  this  question. 
Under  his  theory  of  the  case,  the  Remeys  were  entitled 
to  a  life  estate  in  the  land.  They  were  to  hold  the  legal 
title  until  they  were  through  with  it  The  jury  may  wAl 
have  found  that  Eemey  recognized  the  validity  and 
force  of  the  contract  down  to  within  a  year  of  his  death ; 
and  there  is  also  evidence  that  plaintiff,  after  he  had 
moved  off  the  land,  was  claiming  an  interest  in  it. 

III.  Another  defense  is  that  the  land  was  the 
homestead  of  Remey  and  bis  wife  at  the  time  it  is 
claimed  the  contract  was  made.    That  Remey  and  his 

wife  were  living  upon  the  foity  acres  in  dispute, 

4  and  but  a  few  feet  from  the  line  between  that 
and  another  lying  south,  which  they  owned  at  the 

time  the  agreement  is  said  to  have  been  made,  is  con- 
ceded; and  that  they  were  entitled  to  a  ho  nestead  out 
of  this  eighty  acres  is  also  conceded.  Bearing  upon 
this  issue,  the  court  gave  the  following  instruction,  of 
which  complaint  is  made:     "As  to  the  claim  of  the 
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executor  that  the  land  was  a  homeBtead,  you  aro 
instructed  that  if  you  find  beyond  doubt  that  Loui« 
Kemey  and  wife  urged  plaintiff  to  move  onto  the  north 
forty,  and  promised-  and  agreed  with  plaintiff  that  if  he 
would  do  so,  and  would  clear  off  and  put  in  cultivation 
such  forty,  he  should  own  said  forty  at  their  death,  or 
when  they  were  done  with  it;  and  if  you  further  find 
that  plaintiff  accepted  such  proposition:,  and  in  good 
faith  complied  with  his  part  of  such  contract,  if  one 
was  so  made,  relying  on  said  promise;  and  if  you  also 
find  that  Remey  and  wife  are  both  dead,  and  left  no 
child  or  children  surviving  them^ — ^then  the  executor 
could  not  now  be  permitted  to  defend  against  the  claim 
of  plaintiff  on  the  ground  that  the  contract  was  noU 
valid  because  the  land  was  the  homestead  of  Louis 
Bemey  and  wife/^  This  instruction  does  not  say  that, 
under  the  facts  assumed,  there  would  be  an  abandon- 
ment of  the  homestead;  nor  does  it  in  terms  hold  that 
the  agreement  would  not  constitute  a  sale  or  disposition 
of  the  homestead.  Neither  does  it  indicate  upon  what 
theory  the  court  held  that,  under  the  facts  stated,  the 
executor  could  not  defend  against  the  claim  on  the 
ground  that  the  property  covered  by  the  contract  was 
a  'homestead.    When  we  find  that  it  announces 

5  the  correct  doctrine  upon  any  theory  applicable 
to  the  facts  stated,  it  must  be  upheld.  TMsmucK 

the  instruction  does  fairly  assume,  viz.:  that  the  land 
was  a  homestead  before  the  making  of  the  alleged  con- 
tract.   Now,  it  has  been  held  by  the  supreme  court  of 
Wisconsin,  in  construing  a  statute  quite  like  our 

6  own,  that  a  sale  by  the  husband  alonfe  of  the  fee 
title  to  the  homestead,  in  which  he  reserved 

the  right  to  use  and  occupy  the  property  during  the  life 
of  himself  and  wife,  was  valid  and  binding.  Ferguson 
V.  Mason,  60  Wis.  377  (19  N.  W.  Eep.  420);  Whitemore 
V.  Hay,  85  Wis.  240  (55  N.  W.  Rep.  708).  See,  also,  Smith 
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V.  Provin,  4  Allen,  516;  Doyle  v.  Cohurn^  6  Allen,  71. 
We  have,  to  a  certain  extent,  at  least,  recognized  this 
doctrine.  Earkness  v.  Burton,  39  Iowa,  101;  Railroad 
Go.  V.  Swinney,  38  Iowa,  182;  Railway  Co.  v.  Mc  Wil- 
liams, 71  Iowa,  164.  But,  without  committing  ourselves 
to  it  at  this  time,  it  is  sufficient  to  say  that  the  instruc- 
tion was  correct  on  the  theory  that  there  was  an  aban- 
donment by  Remey  and  his  wife  of  any  homestead  right 
they  may  have  had  in  the  premises.  In  the  case  of 
Drake  v.  Painter,  77  Iowa,  731,  we  held' that  an  oral  con- 
tract for  the  sale  of  homestead,  followed  by  possession 
taken  thereunder,  amounted  to  an  abandonment  of  the 
homestead  by  the  grantors.  And  in  the  case  of  Winkle- 
man  v.  Winkletnan,  79  Iowa,  319,  we  held  that  an  oral 
contract  by  parents  to  sell  their  homestead  to  a  son, 
followed  by  the  son's  taking  possession  thereunder, 
amounted  to  an  abandonment  of  the  homestead.  These 
cases  seem  to  be  based  upon^  the  proposition  that  there 
cannot  be  two  separate  homesteads  in  the  same  tract  of 
land,  and  that,  when  the  grantee  acquires  one  by  the 
consent  and  acqniescence  of  the  gn^ntors,  they  (the 
grantors)  lose  their  homestead  rights  by  abandonment. 
See,  also,  Jones  v.  Currier,  65  Iowa,  533;  Bradshaw  v. 
Remick,  90  Iowa,  409.  Aside  from  this,  however,  there 
is  little,  if  any,  eviden'ce  that  Remey  or  his  wife  intended 
to  claim  any  part  of  the  north  forty  acres  as  their  home- 
stead. The  sonth  forty  was  in  cultivation  whep^  they 
made  the  agreement  with  their  son-in-law,  and  the  evi- 
dence tends  to  show  that  they  claimed  this  as  their 
homestead.  The  house  they  occupied  was  upon  the 
north  forty,  but  was  very  close  to  the  line;  so  close, 
indeed,  that  it  is  difficult  to  say  from  the  evidence 
whether  or  not  they  knew  it  was  not  on  the  south  forty 
acres.  This  much  is  true,  however:  that  neither  of 
them  intended  to  claim  any  part  of  the  land  in  contro- 
versy as  their  homestead.    If  they  did  intend  to  so 
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claim  it,  they,  as  we  have  seen,  abandoned  this  intent 
when  they  made  the  agreement  with  their  son-in-law. 

Another  proposition  is  conclusive  of  this  question. 
Remey  had  the  right  to  select  the  land  upon  which  his 
improvements  were  located  (al^out  one-half  acre  in 
extent),  and  all  of  the  south  forty,  except  an  amount 
equal  to  that  occupied  by  the  dwelling.  The  right 
granted  by  the  statute  is  not  confined  to  congressional 
subdivisions.    Now,  from  the  record  before  us,  it 

7  is  quite  clear  that  both  husband  and  wife  aban- 
doned  all  claim  to  any  part  of  the  north  forty, 

save  the  small  tract  ui)on  which  their  buildings  were 
located,  and  that  plaintiff,  if  he  made  the  contract  as 
claimed,  is  entitled  to  the  value  of  that  land.  Defend- 
ant does  not  defend  on  the  ground  that  the  land  occu- 
pied by  the  house  is  homestead.  He  says  that  the  whole 
north  forty  acres  are  of  that  character,  and  that  the 
contract  is  therefore  void. 

rv.    Claimant    was   i)ermitted    to    testify,    over 

defendant's  objections,  to  a  conversation  he  heard 

between  Remey,  his  wife,  and  his  (plaintiff's)  father,  in 

which  he  (plaintiff)  took  no  part    This  evidence 

8  was  proper,  and  was  not  subject  to  the  objection 
lodged  against  it.    Smith  v.  James,  12,  Iowa,  515. 

The  case  of  Muir  v.  Miller,  82  Iowa,  700,  is  not  in  point. 

Defendant  offered  in  evidence  the  assessor's  books  for 

the  township  in  which  the  land  was  situated,  to  show 

that  the  land  was  assess^  to  Remey.    They 

9  were  properly  rejected.    Adams  v.   Hick  ox,  55 
Iowa,  632.    He  also  introduced  the  tax  books, 

for  the  purpose  of  showing  that  Remey  paid   the 

taxes.    These  were  also  properly   rejected,   for  the 

testimony  of  the  witness  who  produced  them 

10  showed  that  they   furnished   no  guide  as  to 
who,  iri  fact,  paid  the  taxes.     Appellant  also 

complains  'because  the  court  would  not  permit  him  to 
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jTTove  certain  declarations  made  by  Remey  durlnj?  his 
lifetime,  as  to  how  and  under  what  right  appellee 

11  claimed  the  land.    This  evidence  was  also  prop- 
erly rejected.     Plaintiflf  was  allowed  to  show 

oyer  defendant's  objections  that  Remey  claimed  the 
south  forty  acres  of  land  as  his  homestead.    This  evi- 
dence was  certainly  proper  under  the  issues  pre- 

12  sented.    Appellant  filed'  a  motion  for  a  new  trial, 
based    upon    newly-discovered    evidence.     The 

motion  was  properly  overruled,  because  the  evidence 
"was  clearly  cumulative.  Some  other  unimportant  ques- 
tions are  presented,  which  we  do  not  consider.  We 
have  examined  the  record,  and  discover  no  prejudicial 
error,  and  the  judgment  is  affirmed. 


State  of  Iowa  v.  B.  F.  Boomer,  Appellant. 

1106  106  Frandalent   Banking.    A  bank   which   is   still    receiving   deposits, 

[i« — «  J    although  most  of  its  business  has  been  transferred  to  another 

ifm^  bank,  is  within  Acts  Eighteenth  General  Assembly,  chapter  153, 

103  1061  making  it  a  felony  for  any  oflacer  of  a  bank  to  knowingly  receive 

■^ 11'  8    any  deposits  when  the  bank  is  to  his  knowledge  insolvent. 

103    wS 

^}^^_m:  Evidence.    Papers  used  in  another  action  tending  to  show  by  defend- 

]Q3    j^  ant's  admission  that  he  was  sole  owner  of  a  bank  are  admissible 

|i37    431  7    in  evidence  in  a  prosecution  for  knowingly  receiving  money  on 

deposit  in  such  bank,  while  it  was  insolvent. 

Secondary  evidence.    On  a  trial  for  fraudulent  banking,  where  the 

books  of  defendant's  bank  are  in  his  possession,  and  he  cannot  be 

6    required  to  produce  them,  witnesses  that  have  been  employed  by 

defendant  and  have  become  familiar  with  the  books  in  the  course 

of  their  employment,  may  testify  as  to  their  contents. 

Opinion  evidence.  Such  witnesses,  being  familiar  with  the  banking 
business,  the  bank  books,  and  the  value  of  the  property  then 

6  owned  by  defendant  could  state  their  opinions  as  to  defendant's 
solvency  when  the  deposit  in  question  was  received. 

Punishment.  Under  Acts  Eighteenth  General  Assembly,  chapter  1 58, 
section  2,  making  it  a  felony  for  an  insolvent  bank  to  receive  a 
deposit,  a  judgment  of  conviction  requiring  defendant  to  be 
imprisoned  in  the  penitentiary,  at  hard  labor,  for  the  term  of  five 
years,  as  is  not  reversible  for  being  excessive  punishment. 
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Indictment:  vabtance  in  proof.  Acts  Eighteenth  General  Assem- 
bly, chapter  158,  section  1,  provides  that  no  insolvent  bank  shall 
receive  on  deposit  moneys  or  currency  "or  other  notes,  bills,  or 
drafts  circulating  as  money  or  currency."  Code  1873,  section 
4306,  provides  that  no  indictment  shall  be  held  insufficient  for 
surplusage  where  there  is  sufficient  matter  alleged  to  indicate 
clearly  the  offense  and  the  person  charged,  or  for  any  matter 
8  which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of 
defendant,  on  the  merits.  An  indictment  for  receiving  a  deposit 
after  known  insolvency  charged  that  the  deposit  was  "in  lawful 
money  of  the  United  States,  a  particular  description  of  which  to 
the  jurors  is  unknown  "  The  evidence  given  by  the  clerk  who 
received  the  deposit  was  that  it  was  currency,  but  that  he  did  not 
notice  whether  it  was  national  currency,  greenbacks,  silver  certifi- 
cates, or  gold  certificates.  Held,  that  the  words  "of  the  United 
States''  could  be  rejected  as  surplusage,  and  hence  there  was  no 
material  variance. 

Time  deposit.    A  deposit  payable  after  a  stated  time,  with  interest, 
4    is  within  the  statute  against  fraudulent  banking. 

DocuKENTARY  EVTDKNOB.    Documentary  evidence  which  was  before 
8    the  grand  jury  need  not  be  returned  with  the  indictment  or  be 
noted  thereon. 

Notice  of  witnesses.  A  notice  served  on  defendant  in  a  prosecu- 
tion for  knowingly  receiving  a  dei>osit  while  a  bank  owned  by  him 
was  insolvent,  stating  that  the  clerk  of  the  district  court  would  be 
examined  as  a  witness,  and  that  it  was  expected  to  prove  by  him 

7  that  he  was  such  clerk,  and  that  as  such  he  had  the  custody  of 
the  records  of  the  court  and  would  introduce  and  identify  its 
records,  showing  a  specified  list  of  judgments,  is  sufficient  to 
authorize  the  examination  of  such  clerk  and  identification  by  him 
of  papers  in  a  case  to  which  defendant  has  been  a  party,  tending 
to  show  that  he  was  the  owner  of  the  bank. 

Appeal  from  Allamakee  District  Court. — Hon.  A.  N. 
HoBSON,  Judge. 

Satubday,  October  9, 1897. 

The  defendant  was  accused  and  convicted  of  the 
crime  of  fraudulent  banking,  and  from  the  judgment, 
which  required  that  he  be  imprisoned  in  the  peniten- 
tiary at  Anamosa  at  hard  labor  for  the  term  of  five 
years,  heapi)eals. — Affirmed. 
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Dayton  <&  Dayton,  Stilwell  &  Stewart,  and  H.  T. 
Reed  for  appellant. 

Milton  Remley,  attorney  general,  E.  M.  Woodward, 
county  attorney,  and  J.  H.  Trewin  for  the  state. 

Robinson,  J.  —  The  indictment  charges  "thait  said 
B.  F.  Boomer,  at  the  county  of  Allamak^,  state  of  Iowa, 
on  OP  about  the  fifteenth  day  of  Au^st,  1893,  was 
engaged  in  the  banking  business  at  Waukon,  in  eaid 
county  and  state,  under  the  name  and  style  ^Bank  of 
[Waukon,  Boomer  Bros.,'  and  he,  the  said  B.  F.  Boomer, 
the  Bank  of  Waukon,  and  Boomer  Bros.,  were  then  and 
there  insolvent;  and  while  and  when  he,  the  ^d  B.  F. 
Boomer,  the  Bank  of  Waukon,  and  Boomer  Bros.,  were 
eo  insolvent,  and  while  and  when  he,  the  said  B.  F. 
Boomer,  was  so  engaged  in  the  banking  business  at  the 
time  and  place  aforesaid,  he,  the  said  B.  F.  Boomer,  then 
and  there  being  president  and  manager  of  said  Bank  of 
Waukon,  did,  knowing  of  such  insolvency  as  aforesaid, 
knowingly  and  unlawfully  receive  on  deposit  in  said 
Bank  of  Waukon,  from  one  Michael  Regan,  the  sum  of 
two  hundred  dollars,  in  lawful  money  of  the  United 
States,  a  particular  description  of  which  is  to  the  grand 
jurors  unknown,  contrary  to  and  in  violation  of  the 
laws  of  the  »tate  of  Iowa."  The  evidence  authorized 
the  jury  to  find  that  the  following  were  established' 
facts:  In  the  year  1878  the  defendant  and  his  brother, 
J.  H.  Boomer,  commenced  the  banking  business  at 
Waukon,  under  the  name  of  the  "Bank  of  Waukon, 
Boomer  Bros."  The  capital  of  the  bank  belonged  to  the 
defendant,  but  his  brother,  who  acted  as  cashier,  was  to 
have  one-half  of  the  profits  of  the  business  after  paying 
the  defendant  interest  on  one-half  of  the  capital.  In 
the  year  1891,  J.  H.  Boomer  moved  to  South  Dakota, 
^nd  does  not  appear  to  have  had  any  interest  in  the 
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bank  after  that  time,  although  his  name  continued  to 
appear  as  cashier.  The  bank  was  carried  on  thereafter 
by  the  defendant,  but  without  any  change  in  the  name. 
He  did  not  personally  keep  the  books  of  the  bank,  but 
was  advised  as  to  its  condition.  In  addition  to  the  bank- 
ing business,  he  was  engaged  in  buying  and  selling  live 
stock.  In  the  spring  of  the  year  1893,  the  First  National 
Bank  of  Waukon  was  organized,  and  in  June  com- 
menced doing  business;  and  the  defendant  became  the 
owner  of  a  part  of  its  capital  stock,  and  arranged  to 
transfer  to  it  the  banking  i>art  of  has  business.  The 
business  of  both  banks  was  thereafter  carried  on  in  the 
same  room,  the  defendant  using  the  back  part  of  it  for 

the  Bank  of  Waukon  and  for  his  stock  business. 
1  Nearly  all  of  the  banking  business  was,  in  fact, 

transferred  to  the  First  National  Bank;  and  the 
defendant  insists  that  he  had  ceased  to  do  a  banking 
business  at  the  time  the  transaction  for  which  he  was 
indicted  took  place.  But  it  is  shown  that  the  Bank  of 
Waukon  continued  to  receive  occasional  deposits.  On 
the  fifteenth  day  of  August,  1893,  that  bank  received 
from  Michael  Began  two  hundred  dollars  in  money,  and 
gave  to  him  a  certificate,  of  which  the  following  is  a 
copy:  

"Bank  of  Waukon, 
I  "Boomer  Brothers, 

5  "Waukon,  Iowa,  Aug.  15, 1898. 

I  "Michael  Regan  has  deposited  in  this  bank  two  hundred 

Zj^  doUars,  payable  to  the  order  of  himself  in  current  funds  on  the 

|J  return  of  this  certificate  properly  indorsed,  12  months  after 

i|  date,  with  interest  at  5  per  cent,  per  annum  for  the  time  speci- 

5|  fied  only. 
5^  "Matures  8, 15,  '94. 

2  "J.  H.  Boomer,  Cashier." 

Within  a  week  after  that  time,  the  defendant  gave 
mortgages  and  transferred  property  to  a  large  amount 
for  the  purpose  of  securing  debts,  and  the  Bank  of 
Waukon  was  closed. 
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The  state  claims  that  the  money  was  received  from 
Regan  in  violation  of  chapter  153  of  the  Acts  of  the 
Eighteenth  General  Assembly,  which  contains  the  fol- 
lowing: 

"Section  1.  No  bank,  banking  house,  exchange 
broker,  deposit  office,  or  firm,  company,  corporation,  or 
party  engaged  in  the  banking,  broker,  exchange,  or 
deposit  business,  shall  accept  or  receive  on  deposit,  with 
or  without  interest,  any  moneys,  bank  bills  or  notes,  or 
United  States  treasury  notes,  or  currency  or  other  notes, 
bills  or  drafts  circulating  as  money  or  curren<iy,  when 
such  bank,  banking  house,  exchange  broker,  or  dei)osit 
office,  firm  or  party  is  insolvent 

"Sec.  2.  If  any  such  bank,  banking  house,  exchange 
broker,  or  deposit  office,  firm,  company,  corporation,  or 
party,  shall  receive  or  accept  on  deposit  any  such 
deposits  aforesaid,  when  insolvent,  any  officer,  director, 
cashier,  manager,  member,  party,  or  managing  party 
thereof,  knowing  of  such  insolvency,  who  shall  know- 
ingly receive  or  accept,  be  accessory,  or  permit  or  con- 
nive at  the  receiving  or  accepting  on  deposit  therein,  or 
thereby,  any  such  deposits  as  aforesaid,  shall  be  guilty 
of  a  felony.    *    *    *" 

I.  At  the  close  of  the  evidence,  the  defendant 
asked  the  court  to  direct  a  verdict  of  riot  guilty  on  sev- 
eral grounds,  one  of  which  was  that  there  was  a  material 
variance  between  the  indictment  and  the  proofs. 
2  The  alleged  variance  was  as  follows:    The  indict- 

ment charges  that  the  deposit  in  question  was 
"in  lawful  money  of  the  United  States,  a  particular 
description  of  which  is  to  the  grand  jurors  unknown'% 
while  the  proof  failed  to  show  that  it  was  in  coin  of  the 
United  States  or  notes  or  certifii^ates  which  it  was 
required  to  redeem.  The  testimony  of  the  employe 
who  received  the  deposit  was  that  it  was  two  hundred 
dollars;  that  it  was  currency,  but  that  he  did  not  notice 
"whether  it  was  national  currency  or  greenbacks  or 
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silver  certificates'^;  that  there  ^'might  have  been  a  gold 
certificate."  It  is  not  claimed  that,  to  constitute  the 
offense  of  fraudulent  banking  by  receiving  a  depoeit 
when  the  bank  or  j>erson  receiving  it  is  insolvent,  it  is 
essential  that  the  deposit  consist  of  money  issued  by 
the  United  States.  The  language  of  the  statute  cited 
leaves  no  room  for  such  a  claim,  but  includes  *^11  cur- 
rency or  other  notes,  bills  or  drafts  circulating  as  money 
or  currency.^'  The  claim  is  that  the  proof  must  conform 
strictly  to  the  charge,  even  though  that  be  made  with 
unnecessary  particularity.  There  are  undoubtedly 
many  decisions  which  tend  to  sustain  that  claim.  1 
Greenleaf,  Evidence,  section  65.  In  State  v.  Newland^ 
7  Iowa,  242,  the  indictment  charged  that  the  defendant 
I>assed  counterfeit  bills  which  purported  to  have  been 
issued  by  "a  corporation  duly  authorized  for  that  pur- 
pose, by  the  state  of  Massachusetts'' ;  and  it  was  held 
ineumbent  on  the  state  to  prove  that  averment  So,  in 
State  V.  Crogarij  8  Iowa,  523,  where  the  indictment 
charged  that  the  defendant  kept  a  place  resorted  to 
for  the  purpose  of  gambling,  in  a  building  on  a  lot  speci- 
fied, it  was  held  that,  although  it  was  unnecessary  to 
have  described  the  location  of  the  place  further  than  to 
show  the  proper  venue,  yet,  as  it  was  more  specifically 
described,  the  proof  must  show  that  the  place  was  on 
the  lot  specified.  Those  cases  did  not  arise  under  the 
statutes  which  govern  this  case.  Section  4305  of  the 
Code  of  1873  provides  that  an  indictment  "is  sufficient 
if  it  can  be  understood  therefrom :  *  *  *  (5)  That 
the  act  or  omission  charged  as  the  offense,  is  stated- 
with  such  a  degree  of  certainty,  in  ordinary  and  concise 
language,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended,  and 
the  court  to  pronounce  judgment  upon  a  conviction 
according  to  the  law  of  the  case."  Section  4306  provides 
that  "no  indictment  is  insufficient,  nor  can  the  trial, 
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judgment,  or  other  proceedings  thereon  be  affected  by 
reason  of  any  of  the  following  matters:  ♦  ♦'  ♦  (4) 
For  any  surplusage  or  repugnant  allegation,  or  for  any 
repetition,  when  there  is  sufficient  matter  alleged  to 
indicate  clearly  the  offense  and  the  person  charged; 
nor  (5)  for  any  other  matter  which  was  formerly  deemed 
a  defect  or  imperfection,  but  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant 
upon  the  merits."  The  case  of  State  v.  Hesner,  55 
Iowa,  494,  arose  under  those  statutes,  and  is  espe- 
cially relied  upon  by  the  appellant.  In  that  case 
the  indictment  charged  the  defendant  with  the  crime 
of  selling  intoxicating  liquor  knowTi  as  "whisky,'^  in 
Tiolation  of  law;  and  it  was  held  that  an  instruction 
which  authorized  a  conviction  on  proof  of  the  sale  of 
intoxicating  liquors  other  than  whisky  was  erroneous. 
But  the  charge  that  the  defendant  was  guilty  of  selling 
whisky  illegally  was  so  specific  and  definite  aB  to  be 
well  calculated  to  exclude,  by  implication,  illegal  sales 
of  other  liquors,  and  thus  mislead  the  defendant,  to  his 
injury,  in  the  preparation  of  his  defense.  That  case  is 
so  unlike  this  in  imi)OPtant  particulars  as  not  to  be  In 
I>oint.  The  deposits  Which  the  statute  which  creates 
the  offense  of  fraudulent  banking  is  designed  to  prevent 
are  of  any  kind  of  money,  bank  bills,  or  notes,  treasury 
notes  issued  by  the  United  States,  currency,  or  other 
notes,  and  bills  or  drafts  circulating  as  money  or  cur- 
rency; and  it  is  wholly  immaterial  whether  the  deposit 
be  of  money  issued  by  the  general  government  or  not 
The  statute  does  not  specify  "lawful  money  of  the 
United  States."  In  a  general  sense,  such  money  is  any 
lawful  money  which  is  circulated  in  the  United  States. 
In  a  comprehensive  sense,  money  is  "any  currency  usu- 
ally and  lawfully  employed  in  buying  and  selling." 
Webster  Inter.  Dictionary.  It  includes  "whatever  is 
lawfully  and  actually  current  in  buying  and  selling,  of 


Oct.  1897J  State  op  Iowa  v.  Boomm.  113 

the  value  and  as  the  equivalent  of  coin."  15  Am.  &  Eng. 
Enc.  Law,  701.  See,  also,  Klauber  v.  Biggerstaff,  47 
Wis.  557  (3  N.  W.  Rep.  357).  In  view  of  the  purposes  of 
the  statute,  and  the  popular  understanding  of  the  tenn 
*^awful  money,"  and  the  absence  of  any  more  definite 
designation  than  "lawful  money  of  the  United  States," 
we  conclude  that  the  indictment  was  designed  to 
include  any  money  which  was  lawfully  circulated  in 
the  United  States;  and  hence  that  the  words  "of  the 
United  States"  may  be  rejected  as  surplusage.  Had  the 
Indictment  charged  that  the  deposit  was  of  money  par- 
ticularly described,  as  of  gold  coin,  or  of  treasury  notes 
of  a  particular  denomination  and  numher,  it  may  be 
that  no  part  of  the  description  could  have  been  rejected 
as  surplusage,  and  that  the  case  would  have  been  within 
the  rule  of  State  v.  HesneVy  supra.  For  the  reasons 
shown^  we  are  of  the  opinion  that  there  was  no  variance 
in  proof  which  was  prejudicial  to  the  defendant.  See 
State  V.  Fan,  90  Iowa,  536;  Tracy  v.  State,  46  Neb.  361 
(64  N.  W.  Rep.  1071). 

II.  The  defendant  claims  that  the  evidence  did 
not  show  that  he  was  engaged  in  the  banking  business 
when  the  transaction  in  question  occurred.    It  shows 

that  nearly  all  the  banking  business,  such  as 
3  making     loans,     discounting     notes,     selling 

exchange,  and  making  collections,  had  been 
transferred  to  the  First  National  Bank  of  Waukon 
before  that  time;  but  the  bank  of  Waukon  had 
continued  to  receive  deposits,  and  had  not  there- 
fore fully  closed  its  banking  business  and  was  doing 
that  business,  within  the  meaning  of  the  statute, 
when  it  received  the  deposit  in  question.  Nor  can  we 
say  that  transaction  was  not  a  deposit,  within  the 

Vol.  103  la— 8 


114  State  ov  Iowa  v.  Bookfiii.  [103  Iowa 

meaning  of  the  statute,  but  a  mere  lo€in  of  money. 
State  V.   Cadwellj   79  Iowa,  434.     The  statute 

4  contemplates  time  deposits,  for  it  includes 
deposits  on  which  interest  is  paid.  The  certifi- 
cate given  to  Eegan  shows  that  the  transaction  was  a 
time  deposit,  and  the  evidence  justified  the  jury  in  so 
finding,  and  in  finding  that  the  deposit  was  received  by 
authority  of  the  defendant,  expressly  given. 

III.    The  defendant  complains  because  the  district 

court  i)ermitted  witnesses  Hager  and  Mitchell,  who 

had  examined  the  books  of  the  Bank  of  Waukon,  to 

testify  as  to  their  contents.    The  witnesses  had 

5  been  employed  by  that  bank,  and  had  become 
familiar  with  the  books  in  the  course  of  their 

employment.  The  books  were  in  the  possession  of  the 
defendant,  and  he  did  not  produce  them.  It  is  not 
claimed  that  he  could  be  compelled  to  do  so.  Constitu- 
tion Iowa,  article  1,  section  8;  CJode  1873,  section  3636; 
Boyd  V.  U.  S.,  116  U.  S.  616  (6  Sup.  a.  Rep.  524);  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547  (12  Sup.  C5t.  Eep.  195). 
But  it  is  said  the  state  cannot  be  i)ermitted  to  do  indi- 
rectly what  it  can  not  do  directly,  and  substitute  sec- 
ondary evidence  for  that  to  which  it  is  not  entitled.  We 
do  not  think  that  objection,  as  applied  to  the  facts  in 
this  case,  is  well  founded.  The  witnesses  became  famil- 
iar with  the  contents  of  the  books  in  question,  with  the 
knowledge  and  consent  of  the  defendant;  and  proof  of 
the  jlnformation  they  thus  obtained  is  as  competent  for 
the  state,  in  the  absence  of  the  books,  as  would  be  proof 
of  declarations  the  defendant  had  made.  It  was  the 
best  evidence  which  could  be  obtained  without  the 
consent  of  the  defendant,  and  the  state  should  not  be 
debarred  from  its  use  merely  because  the  defendant 
might  be  regarded  as  admitting  it  to  be  true  if  he  did 
not  introduce  the  books  to  disprove  it     The  same 
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result  would  follow  his  failure  to  contradict  ae  a  wit- 
ness declarations  which  the  evidence  tended  to  show  he 
had  made. 

IV.    The    defendant    also     complains    because 

Hager  and  Mitchell  were  permitted  to   state  their 

opinions,  based  on  their  knowledge  of  the  books  they 

had  examined,  as  to  the  solvency  of  the  defendant  when 

the  deposit  in  question  was  received.    The  wit- 

6  nesses  were  familiar  with  the  banking  business, 
understood  bank  books,  and  had  a  knowledge  of 

the  value  of  the  property  then  owned  by  the  defendant. 
Their  testimony  to  which  the  defendant  objects  was 
fully  authorized  by  what  we  said  of  similar  testimony 
in  State  v.  Cadwelly  supra. 

V.    The  state  was  permitted  to  introduce  as  a  wit- 
ness the  clerk  of  the  district  court,  who  testified  to  his 
official  position,  and  identified  certain  papers  in  a  case 
to  which  the  defendant  had  been  a  party,  which 

7  were  then  introduced  in  evidence.    The  i>aper8 
which  were  thus  received'  tended  to  show  by  the 

admission  of  the  defendant  that  he  was  the  sole  owner 
of  the  Bank  of  Waukon,  and  were  competent  for  that 
puri>ose.  But  the  defendant  objects  to  them,  on  the 
ground  that  the  clerk  was  not  examined  before  the 
grand  jury,  his  name  was  not  indorsed  on  the  indict- 
ment, and  notice  was  not  given  to  the  defendant  of 
an  intention  to  examine  the  witness  with  reference 
to  the  papers  introduced.  A  notice  was  in  fact  duly 
served  uiK>n  the  defendant,  which  informed  him  that 
the  clerk  of  the  district  court  would  be  examined  as  a 
witness,  by  whom  "it  was  expected  to  prove  that  said 
witness  is  such  clerk;  that,  as  such,  he  has  the  custody 
of  the  records  of  said  court,  and  will  introduce  and 
identify  the  records  of  said  court  showing  the  follow- 
ing judgments  against  the  defendant,^' — giving  a  list 
of  judgments.  This  notice  was  sufficient,  under  section 
4421  of  the  Code,  to  authorize  all  the  evidence  which 
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the  witness  gave*  That  section  provides  that  the  notice 
which  must  be  given  of  the  testimony  of  a  witness  who 
was  not  examined  before  the  grand  jury  shall  state  the 
substance  of  what  is  expected  to  be  proven  by  him  on 
the  trial.  Notice  of  what  is  expected  to  be  proven  by 
documentary  evidence  is  not  required.  State  v.  Far- 
ringtOHj  90  Iowa,  681.    This  rule  is  in  harmony  with 

that  applicable  to  the  return  of  evidence  taken 
8  before  the  grand  jury.    It  is  not  necessary  to 

return  with  the  indictment  documentary  evi- 
dence which  was  before  the  grand  jury,  nor  is  it 
required  that  such  evidence  be  noted.  State  v.  Mullen- 
hoff,  74  Iowa,  274.  The  purpose  of  returning  with  the 
indictment  minutes  of  the  evidence  taken  before  the 
grand  jury  is  the  same  as  that  of  giving  notice  of  the 
examination  of  a  witness  who  did  not  testify  before  the 
grand  jury.  State  v.  Yetzer,  97  low^a,  423.  It  has 
been  held  frequently  that  the  examination  of  witnesses 
who  testified  before  the  grand  jury  need  not  be  con- 
fined strictly  to  the  matter  set  out  in  the  minutes  of 
the  testimony.  State  v.  Harlan,  98  Iowa,  458,  and  cases 
therein  cited.  And  the  same  rule  is  applicable  to  the 
examination  of  witnesses  who  were  not  before  the 
grand  jury,  but  testify  on  notice.  State  v.  Yetzer^ 
supra.  The  examination  of  the  clerk  was  confined  to  a 
statement  of  his  official  position,  and  an  identification 
of  the  documentary  evidence  introduced,  and  the  notice 
under  the  authorities  cited,  was  sufficient  to  authorize 
that  examination.  Notice  of  the  pleadings  and  judg- 
ment entries  was  not  required. 

VI.  The  defendant  complains  of  the  refusal  of 
the  court  to  give  instructions  asked  by  him,  and  of  por- 
tions of  the  charge  given.  The  first  four  instructions 
asked  by  the  defendant  and  refused,  wrere  in  conflict 
with  the  law  as  we  have  stated  it,  and  with  the  facts  as 
the  jury  was  authorized  to  find  them,  and  therefore 
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were  properly  refused.  So  far  ae.  the  instructions 
asked  were  material  and  correct,  they  were  virtually 
included  in  the  charge  as  given.  That,  in  the  particulars 
of  which  the  defendant  complains  relating  to  the  mean- 
ing of  the  word  "insolvent,"  as  used  in  the  statute,  wae 
substantially  the  same  as  the  portion  of  the  charge 
approved  in  the  case  of  State  v.  Cadwell,  supra.  It  is 
true  this  case  differs  from  that  in  that  the  defendant 
had  ceased  to  transact  a  full  hanking  business  when  he 
received  the  deposit  in  question,  and  that  the  charge 
of  the  court  did  not  recognize  that  difference,  but  the 
omission  to  do  so  could  not  have  prejudiced  the  defend- 
ant. The  charge  as  given  was  applicable  to  the  facts  in 
this  case. 

VII.  It  is  claimed  that  attorneys  for  the  state 
were  guilty  of  misconduct  during  the  trial  in  asking 
questions  relating  to  the  books  of  the  defendant,  in 
bringing  them  to  the  attention  of  the  jury  after  the 
court  had  xnled  that  such  references  were  improper, 
and  in  other  matters.  We  cannot  say  that  there  was 
error  in  anything  of  which  complaint  is  thus  made. 
Some  of  the  things  said  by  attorneys,  and  now  objected 
to,  were  authorized  by  the  record.  It  appears  from  a 
statement  made  by  the  court  that  an  attorney  for  the 
defendant  had  at  some  time  during  the  trial  suggested 
that  the  defendant  had  not  refused  to  produce  has 
books;  and  we  cannot  say  that  the  court  abused  its 
discretion  in  permitting  what  was  done,  nor  that  the 
attorneys  for  the  state  were  guilty  of  misconduct. 

VIII.  We  have  examined  all  questions  presented 
in  argument  without  finding  any  error  in  the  record 
prejudicial  to  the  defendant.  The  case  has  been  pre- 
sented with  much  care  and  ability,  but  we  are  satisfied 
that  the  conviction  of  the  defendant  should  be  sus- 
tained. The  evidence  of  his  guilt  is  ample.  He  was 
insolvent,  and  must  have  known  that  fact;  yet  he 
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expressly  authorized  hie  agent  to  receive  the  deposit  in 
question.  We  cannot  say  that  the  punishment  for 
which  the  judgment  provides  is  excessive.  What  vre 
have  said  disposes  of  all  the  material  questions  in  the 
case,  and  the  j  udgment  of  the  district  court  is  affirmed. 


The  National  Improvement  and  Construction  Com- 

103  m|  PANY,  Appellant,  v.  A.  D.  Maiken,  et  al. 

msml        Principal  and  Agens:    ratification.    Where  an  agent,  with  written 

1  power,  merely,  to  receipt  for  money  due  his  principal,  settles  a 

2  claim  with  one  who  knows  the  terms  of  such  power,  but,  relying 

4  on  the  agent's  representations  that  he  has  the  authority  to  make 

5  the  settlement,  pays  money  thereon  in  good  faith,  the  principal, 
by  accepting  and  retaining  the  money,  with  full  knowledge  of 
what  has  been  done,  ratifies  the  settlement. 

Rescission:  Tender,  A  creditor  whose  agent,  authorized  simply  to 
receive  money  and  receipt  therefor,  accepts  part  of  the  claim  in 
full  settlement  of  the  same,  cannot  repudiate  the  settlement 
8  without  returning  the  money  to  the  debtor  at  the  place  where  it 
was  obtained;  and  it  is  insufficient  to  deposit  it  in  another  city  to 
the  credit  of  the  debtor,  at  which  place  no  one  authorized  to 
receive  such  money  is  present.  None  of  the  exceptions  arising  in 
cases  of  gratuities  or  fraud  have  application. 

Appeal  from  Appanoose  District  Court — Hon.  T.  M. 
Fee,  Judge. 

Monday,  October  11, 1897. 

Suit  in  equity  to  recover  the  contract  price  for 
erecting  a  canning  factory  for  the  defendants  at 
Moravia,  Iowa,  and  to  establish  and  foreclose  a 
mechanic's  lien  against  the  property  upon  which  the 
factory  was  erected.  The  defendants  deny  that  the 
factory  was  constructed  according  ta  contract  They 
also  plead  a  settlement  with  one  Silvers^  an  agent  of 
the  plaintiff.  Plaintiff,  in  reply,  denies  the  settlement, 
and  denies  the  authority  of  Silvers  to  do  more  than 
receive  and  receipt  for  such  money  as  the  defendants 
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might  see  fit  to  pay  on  the  contract.  From  a  decree 
dismissing  the  plaintiff ^s  petition,  it  appeals. — 
Affirmed. 

D.  P.  Stubbs  and  C.  T.  Howell  for  appellant. 

T.  B.  Perry  for  appellees. 

Dbbmbb,  J.  —  The  individual  defendants,  who 
are  the  promotens  and  stockholders  of  a  corporation 
known  as  the  Moravia  Canning  Factory  CJompany, 
entered  into  a  written  contract  with  the  plaintiff,  a 
co-partnership,  by  which  it  undertook  to  build  and 
equip  a  canning  factory  in  the  town  of  Moravia,  in 
Appanoose  county,  Iowa.  By  the  terms  of  this  con- 
tract, the  plaintiff  undertook  to  build  and  erect  the 
factory  according  to  certain  plans  and  specifications, 
and  to  equip  it  with  certain  machinery,  which  was 
described  in  the  contract,  for  the  consideration  of  six 
thousand,  nine  hundred  and  fifty  dollars,  to  be  paid 
when  the  factory  was  completed  and  in  operation. 
The  contract  also  contained  these  provisions:  "Pay- 
ment shall  be  due  from  date  of  completion  of  and  opera- 
tion of  said  factory.  If  time  is  requested  by  the  party 
of  the  second  part,  the  National  Improvement  and  C5on- 
struction  CJompany  hereby  agrees  to  accept  one-half 
when  factory  is  completed,  balance  one-half  in  three 
months  from  date  of  completion  if  approved  bankable 
note  is  furnished,  drawing  interest  at  the  rate  of  six. 
I)er  cent  only.  Said  factory  is  to  be  completed  in  ninety 
days  or  thereabouts  after  above  amount  ($6,950.00)  is 
subscribed.  *  *  *  As  soon  as  the  above  amount 
(16,950.00)  is  subscribed,  or  in  a  reasonable  time  there- 
after, the  said  subscribers  may  amojig  themselves 
incorporate  ujider  the  state  laws  as  therein  provided, 
fixing  the  aggregate  amount  of  stock  at  not  less  than 
the  amount  subscribed,  to  be  divided  into  shares  of 
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$100.00  each.  Said  ehare  or  ehares,  as  above  stated, 
to  be  issued  to  the  subscribers  in  proportion  to  their 
paid-up  interest;  and  it  is  agreed  that  each  stockholder 
shall  be  liable  only  for  the  amount  subscribed  by  him. 
Extra  stock  may  be  subscribed  in  excess  of  contract 
price;  and  it  is  hereby  agreed  that  all  money  collected 
after  i«tying  the  first  party  net  contract  price  shall 
belong  to  the  party  of  the  second  part,  and  may  be  used 
by  them  as  surplus  or  working  capital. '*  There  was 
also  attached  to  this  contract  a  slip  containing  the 
following  words :  "Said  factory  shall  be  furnished  with 
all  necessary  machinery  for  canmng  all  kinds  of  fruits 
and  vegetables  at  the  rate  of  from  ten  thousand  (10,000) 
to  twenty  thousand  (20,000)  cans  per  day  of  ten  hours.^' 
Whether  this  was  a  part  of  the  original  contract,  or 
was  added  thereto  without  authority  after  the  con- 
tract was  fully  executed,  is  one  of  the  disputed  ques- 
tions of  fact  in  the  case.  The  suit  is  upon  the  contract 
to  recover  the  agreed  price,  less  a  credit  of  three  thou- 
sand, nine  hundred  and  thirty-five  dollars,  indorsed 
by  the  plaintiff  upon  the  account,  on  September  11, 
1894.  The  petition  recites  the  making  of  the  contract 
and  the  i)erformance  by  plaintiff  on  its  part  of  all  its 
conditions,  and  asks  judgment  for  the  balance  due. 
There  is  a  dispute  as  to  the  contents  of  defendant's 
answer,  but  a  brief  statement  of  the  undisputed  recit- 
aJs  of  that  pleading  is  sufficient  The  defendants  say 
that  plaintiff  did  not  furnish  the  factory  with  the 
(necessary  machinery  for  canning  all  kinds  of  fruit  and 
vegetables  at  the  rate  of  ten  thousand  to  twenty  thou- 
sand cans  per  day  of  ten  hours;  allege  that  it  did  not 
have  half  of  this  capacity;  and  further  deny  that  plain- 
tiff ever  tested  the  same,  or  offered  to  do  sa  They 
further  plead  that  a  dispute  arose  between  the  parties 
to  the  contract  as  to  whether  it  had  been  fully  complied 
with  by  the  plaintiff,  and  that  negotiations  leading  to 
a  settlement  of  the  matters  in  dispute  were  had  between 
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the  defendants  and  an  agent  of  the  plaintiff,  which 
finally  reenlted  in  a  compromise  by  which  plaintiff 
agreed  to  accept  four  thousand  dollars  in  full  of  its 
claims  under  the  contract;  that  defendants  accepted 
the  proposition,  paid  the  four  thousand  dollars,  and 
received  back  the  contract,  together  with  a  conveyance 
of  the  proi)erty  and  receipts  in  full  to  each  of  the 
defendants  for  their  liability  under  the  contract  The 
plaintiff  admits  the  settlement  made  by  Silvers,  but 
says  he  had  no  authority  except  to  receive  payments 
under  the  contract,  which  the  defendants  well  knew; 
that,  after  receiving  the  money  from  the  agent,  it 
repudiated  and  rescinded  his  action,  because  of  lack  of 
authority  and  of  fraud  practiced  upon  him  by  the 
defendants,  and  offered  to  return  the  money  received, 
and  demanded  the  return  of  the  property;  that  the 
defendants  refused  to  return  the  property,  and  plaintiff 
thereui)on  credited  the  amount  (less  a  small  sum  which 
was  allowed  some  of  defendants  for  soliciting  stock) 
to  defendants'  account,  which  is  the  credit  it  refers  to 
in  its  petition. 

These  were,  in  substance,  the  issues  upon  which 
the  case  was  tried,  resulting  in  the  order  and  judgment 
appealed  from.  Several  questions  are  argued  which 
we  do  not  regard  as  controlling,  and  they  will  not  be 
referred  to  except  incidentally.  For  instance,  the  con- 
flict as  to  what  was  in  the  contract  when  it  was  orig- 
inally agreed  to  is  only  important,  as  we  view  it,  to 
show  that  there  was  an  actual  dispute  between  the 
parties  at  the  time  the  agreement  of  settlement  is  said 
to  have  been  made.  It  is  not  important  to  determine 
which  was  right  in  this  dispute.  Sufficient  is  it 
1  to  say  that  such  a  dispute  existed,  and  that  one 

representing  the  plaintiff  attempted  to  settle  it. 
That  an  agent  for  the  plaintiff  went  to  Moravia,  met  the 
defendants,  and  did,  in  fact,  settle  this  claim,  is  con- 
ceded.  But  plaintiff  insists  that  he  had  no  authority  to 
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do  so,  and  that  it  rescinded  and  repudiated  tlie  settle- 
ment as  soon  as  it  learned  of  it,  and,  after  such  repudia- 
tion, demanded  of  defendants  the  return  of  the  contract, 
and  a  re-coveyance  of  the  property.  The  actual  author- 
ity conferred  upon  this  agent  is  evidenced  by  a  jwwer 
of  attorney,  the  material  parts  of  which  are  as  follows: 
"Know  all  men  by  these  presents,  that  National  Im- 
provement and  Construction. Company,  of  the  city  of 
Chicago,  county  of  Cook,  in  the  state  of  Illinois,  has 
made,  constituted,  and  api)ointed,  and,  by  these  pres- 
ents, does  make,  constitute,  and  api)oint,  J.  B.  Silvers, 
of  the  city  of  Chicago,  county  of  Cook,  and  state  of 
Illinois,  true  and  lawful  attorney  for  it,  and  in  its  name, 
place,  and  stead  to  receive  and  receipt  for  any  and  all 
sums  of  money  due  it  at  Moravia,  Iowa,  and  to  give  its 
own  receipt  therefor."  Of  this  the  defendants  had 
knowledge.  Silvers  claimed,  however,  that  he  had  full 
authority  to  settle  and  adjust  the  claim.  Belying  upon 
this  claim,  and  believing  in  his  authority,  defendants 
made  the  settlement  pleads  by  them  in  their  answer, 
and  received  the  documents  as  therein  stated.  Silvers 
returned  to  Chicago,  and  reported  his  settlement  to  the 
plaintiff,  giving  full  information  as  to  what  he  had  done. 
Thereupon  plaintiff  sent  defendants  a  written  notice, 
in  which  it  recited  its  claim  under  the  contract,  and, 
further,  gave  notice  that  it  refused  to  ratify  or  justify 
his  (Silvers^  acts,  and  that  it  had  deposited  in  the  Lake 
Street  Manufacturing  Block,  in  the  city  of  Chicago,  to 
the  order  of  A.  D.  Maiken,  of  Moravia,  lowa^  the  sum  of 
three  thousand,  nine  hundred  and  thirty-five  dollars; 
that  it  demanded  a  surrender  of  the  factory,  and  the 
I)ossession  of  the  original  contract  and  the  i)ower  of 
attorney  executed  to  Silvers.  The  notice  concluded  as 
follows:  "And,  in  pursuance  of  this  demand,  states 
that  if,  within  ten  days  from  the  date  of  this  document, 
said  property  and  said  papers  are  not  so  delivered  to 
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said  first  party  by  tiie  said  second  party,  then  the  first 
party  will  credit  or  indorse  on  the  said  contract  the 
said  13,935.00,  and  will  proceed  by  action  at  law  op 
equity  to  recover  from  said  second  party  |6,950.00,  with 
interest,  and  the  present  possession  of  the  aforesaid  can- 
ning factory  at  Moravia,  Iowa,  and  present  possession 
of  the  original  contract,  with  all  the  subscriptions 
thereon  and  equities  therein,  and  present  possession  of 
the  power  of  attorney  aforesaid,  and  will  hold  the  sec- 
ond parties  jointly  and  severally  responsible  to  it  for 
any  and  all  damages  that  the  first  party  may  have  sus- 
tained by  reason  of  these  premises.  [Signed.]^' 
2  Now,  it  must  be  conceded  that  Silvers  did  not 

have  authority  to  settle  the  dispute  between 
these  parties.  He  assumed  to  possess  this  power,  how- 
ever, and  defendants  paid  him,  relying  upon  the  truth 
of  his  claim.  He  received  the  money,  delivered  up  the 
contract,  conveyed  the  property  to  the  defendants,  deliv- 
ered them  his  power  of  attorney,  and  took  tiie  money 
received  in  settlement  with  him  to  Chicago.  When  he 
arrived  there,  he  reported  his  doings  to  his  principal. 
As  soon  as  they  were  advised  as  to  what  he  had  done, 
they  attempted  to  repudiate  and  rescind  his  action,  and 
the  controlling  question  in  the  case  is  whether  or  not 
they  did  rescind. 

The  well-settled  rule  of  law  is  that,  when  an  agent 
transcends  his  power,  his  principal,  upon  being 
informed  of  the  transaction,  must  repudiate  or  rescind 
the  same  within  a  reasonable  time,  or  he  will  be  held 
to  have  ratified  the  act.  It  is  also  elementary  that  a 
principal  cannot  ratify  a  part  of  the  agent's  unauthor- 
ized acts,  and  reject  the  remainder.  The  rule  has  thus 
been  stated  in  the  case  of  Bryant  v.  Moore j  26  Me.  84: 
"There  is  no  doubt  that  if  one  person  knows  that  another 
has  acted  as  his  agent  without  authority,  or  has 
exceeded  his  authority  as  agent,  and  with  such  knowl- 
edge accepts  money,  property,  or  security,  or  avails 
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himself  of  advantages  derived  from  the  act,  he  will  be 
regarded  as  having  ratified  it.  *  *  *  If,  for 
instance,  a  merchant  should  authorize  a  broker,  by  a 
written  memorandum,  to  purchase  certain  goods  at  a 
price  named,  and  the  broker  should  exhibit  it  to  t^e 
seller,  and  yet  should  exceed  the  price,  and  this  should 
be  made  known  to  the  merchant  when  he  received  the 
goods^  if  he  should  retain  or  sell  them  he  would  ratify 
the  bai^ain  made  by  the  broker,  and  be  obliged  to  pay 
the  agreed  price.'^  And  in  the  case  of  Benedict  v.  Smithy 
10  Paige,  126,  the  court,  in  discussing  a  question  ruled 
by  the  same  principle  as  the  one  at  bar,  said :  "♦  ♦  ♦ 
But  where  one  person  assumes  to  act  as  the  agent  of 
another,  without  authority,  the  person  for  whom  he 
assumes  to  act  cannot  claim  the  benefit  of  his  agency 
in  part  only,  and  reject  it  as  to  the  residue  of  the  tran- 
saction. And  where  the  attorney  of  record  goes  beyond 
his  general  i)Ower  in  compromising  or  taking  security 
for  a  debt  intrusted  to  him  for  collection,  if  the  client, 
upon  being  informed  of  the  transaction,  does  not  dis- 
sent without  any  unreasonable  delay,  the  court  may 
presume  the  attorney  had  a  special  power  thus  to  act; 
especially  where  the  client  receives  the  benefit  of  the 
securities  taken  for  him  by  the  attorney."  Appellant 
recognized  this  rule  of  law,  and,  in  giving  the  notice 
to  which  we  have  referred,  attempted  to  repudiate  the 
transaction;  and  the  real  question  is  whether  or  not  it 
did  so.  It  gave  notice  of  the  repudiation,  and  demanded 
the  return  of  the  property  and  of  the  papers  delivered 
to  the  defendants,  but  the  only  return  it  made  of  the 
money  was  to  deposit  it  to  the  order  of  the  president 
of  the  canning  company,  in  a  building  in  Chicago,  with 
notice  that,  if  the  property  and  papers  were  not  returned 

and  the  money  accepted,  it  would  credit  it  upon 
3  defendants'  account.  Having  received  the  money 

from  the  defendants  at  Moravia,  it  was  the  duty 
of  plaintiff,  in  case  it  desired  to  rescind,  to  offer  the 
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same  back  to  them  at  that  place.  Defendant*  were  not 
required  to  go  to  CJhicago  or  to  any  other  place  to  get  it. 
It  had  come  into  the  possession  of  plaintiff  through  the 
acts  of  its  agent, — unauthorized  though  they  may  have 
been, — ^and  it  was  ite  duty  to  tender  the  same  back  to 
the  defendants  at  the  place  where  received.  Eadie  v. 
Ashbaugh,  44  Iowa,  519;  Parsons,  Contracts  (6th  ed.), 
p.  679;  Story,  Agents,  section  *259;  Miles  v.  Ogden,  54 
Wis.  573  (12  K  W.  Rep.  81);  Strasser  v.  Conklin,  54 
Wis.  102  (11  N.  W.  Rep.  254);  Elwell  v.  Chamberlin,  31 
N.  Y.  611 ;  Hatch  v.  Taylor,  10  N.  H.  538;  Bank  v.  Oberne 
121  111.  25  (7  N.  E.  Rep.  85). 

As  the  plaintiff  did  not  restore  the  money  collected 
by  Silvers  on  the  faith  of  the  eettlemeni:,  but,  on  the 
contrary,  accepted  it,  and  undertook  to  apply  it  on  the 
defendants'  account,  it  cannot  be  heard  to  say  that  the 
acts  of  its  agent  were  not  authorized.  I>efendant8  wert 
not  compelled  to  act  under  the  notice  given  them  by  the 
plaintiff  until  their  money  was  returned,  or  offered  to  be 
returned,  at  Moravia,  Iowa.  An  offer  to  deliver  it  to 
them  at  Chicago  was  not  suflfllcient,  unless,  possibly, 
they  or  some  of  them  authorized  to  receive  it  were  pres- 
ent in  Chicago  when  the  tender  was  made.  The  case 
relied  upon  by  appellant.  Harper  v.  Insurance  Co.,  5 
C.  C.  A.  505  (56  Fed.  Rep.  281),  clearly  announces  this 
doctrine.  There  are  a  few  exceptions  to  these  general 
and  well-recognized  rules.  For  instance,  it  is  held  that, 
when  a  party  has  fraudulently  procured  the  execution 
of  a  contract,  he  is  not  entitled  to  an  offer  to  restore 
what  he  has  received  as  a  condition  precedent  to  rescis- 
sion. Hendrickson  v.  Hendrickson,  51  Iowa,  68.  Again, 
it  has  been  held  that  if  one,  by  fraudulent  representa- 
tions, procures  a  settlement  and  discharge  of  a  cause 
of  action,  it  is  merely  a  receipt  for  a  gratuity,  and  plain- 
tiff may  maintain  his  action  without  returning  the 
money  paid.     O^Brlen  v.  Railnay  Co,,  89  Iowa,  644. 
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These  cases  are  based  uiK)n  the  doctrine  that  one  who 
attempts  to  rescind  a  transaction  on  the  ground  of  fraud 
is  not  required  to  restore  that  which  he  would  be 
entitled  to  retain  either  by  virtue  of  the  contract  sought 
to  be  set  aside  or  of  the  original  liability.  See,  also, 
AUe^ion  v.  Allerton,  50  N.  Y.  670;  Behout  v.  Bodle,  38 
Ohio  St.  500.  Another  exception  recognized  ty  some 
of  the  authorities  is  to  this  effect :  that  "ratification  does 
not  arise  when  the  principal  accepts  the  results  of  an 
unauthorized  act,  not  as  a  matter  of  choice,  but  merely 
for  his  own  protection^  to  prevent  further  loss  or  liabil- 
ity therefrom.^'  This  exception  is  recognized  in  the  fol- 
lowing, among  other  cases:  Triggs  v.  J  ones  j  46  Minn. 
277  (38  N.  W.  Rep.  \m)\  Mills  v.  Berla  (Tex.  Civ.  App.), 
23  S.  W.  Rep.  910;  Nye  v.  Swan,  49  Minn.  439  (52  N. 
W.  Rep.  39);  Crocker  v.  Appleton,  25  Me.  131.  Without 
committing  ourselves  to  this  last-named  exception,  it  is 
sufficient  to  say  that  there  is  no  claim,  either  in  the 
pleadings  or  in  argument,  that  plaintiff  was  justified 
in  withholding  the  money  undet  any  such  rule.  Its 
claim  in  this  respect  is  that  defendants  knew  of  the 
agent's  authority,  and  that  they  were  guilty  of  fraud  in 
making  the  settlement,  and  that  the  case  comes  under 
the  first  exception  named,  which  we  have  recognized  as 

being  the  law.  True  it  is  that  defendants  knew 
4  of  the  terms  of  the  agent's  power  of  attorney,  but 

it  is  also  true  that  they  believed,  from  his  repre- 
sentations, and  from  the  construction  they  placed  upon 
the  instrument,  that  he  had  full  power  to  settle  the  dis- 
pute and.  compromise  the  claim.  There  is  no  evidence 
that,  in  effecting  the  settJ'^ment,  they  intended  to 
defraud  the  plaintiff.  On  the  contrary,  they  acted  in  the 
utmost  good  faith.  They  did  not  intend  to  i>ay  plaintiff 
any  money  except  in  settlement  of  the  claim;  nor  can 
their  payment  be  said  to  be  a  mere  gratuity,  as  in  the 
O^Brien  Case.    The  case  of  Stainer  v.  Tysen^  3  Hill,  280, 
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relied  wpo-n  by  appellant,  is  not  in  point.  But,  aside 
from  all  this,  the  question  here  i«  not  one  of  repudia- 
tion of  contract  or  settlement  because  of  fraud,  but 
rather  as  to  an  agent^s  power  to  make  a  settlement,  and 
the  exception  has  no  application.  If,  with  the  authority 
of  the  agent  conceded,  there  was  a  question  as  to- the 
character  of  the  settlement,  there  might  be  room  for 
amplication  of  the  doctrine  announced  in  the  Hendrick- 
son  Case. 

The  ultimate  question  here  is  the  authority  of  the 
agent.  He  was  not,  as  we  have  seen,  expressly  author- 
ized to  make  the  settlement.    He,  however,  assumed  to 

do  so,  and  his  i>rincipal  accepted  the  benefits 
6  thereof  with  full  knowledge  of  what  had  been 

done.  Having  ratified  the  acts  of  its  agent,  the 
transaction  was  the  same  in  law  as  if  expressly  author- 
ized. If  authorized,  there  was  no  fraud,  and  conse- 
quently the  plaintiff  was  not  justified  in  retaining  the 
money  while  at  the  same  time  asserting  that  its  agent 
was  guilty  of  fraud.  It  cannot  take  the  benefits  of  its 
agent's  contract,  and  at  the  same  time  repudiate  its 
burdens.  The  case  of  Hakes  v.  Myrick,  69  Iowa,  189, 
recognizes  this  distinction,  although  it  is  not  made  as 
prominent  as  it  might  have  been.  As  the  account  was 
fully  settled  by  plaintiff's  agent,  it  is  not  entitled  to 
recover. — Affibmed. 


W.  P.  L.  MuiB,  Administrator,  Appellant,  v.  M.  J. 
MiLLBB,  et  al. 

Fraadnlent  CoiiTeyanee.    The  defendant,  being  indebted  to  his  wife 
for  yarious  loans  made  to  him,  evidenced  by  his  two  notes,  trans- 

1  ferred  to  her  the  note  of  a  third  party  for  a  similar  amount,  in 
consideration  of  the  canceUation  of  his  notes.  Et  Id,  to  be  a 
Taluable  consideration,  and  not  in  fraud  of  creditors. 

Husband  and  wifb.    A  wife  has  a  right  to  secure  the  payment  of  her 

2  Just  claim  against  her  husband,  however  much  it  may  hinder  or 
5   delay  the  coUection  of  other  claims. 
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Same.    Where  the  testimony  in  regard  to  loans  by  a  wife  to  her  hus- 
band is  direct,  reasonable  and  positive,  and  free  from  contradio- 
4    tion,  all  presumptions  of  fraud  that  may  arise  from  their  relation 
of  husband  and  wife  will  be  overcome. 

DiscoNKBCTED  TRANSFERS.    A  uote  ffivcn  by  a  husband  to  his  wife 
for  a  good  and  sufficient  consideration,  is  not  void  as  to  the  hus- 
8    band's  creditors  because  another  note  was  given  by  him  to  her 
without  consideration,  in  an  entirely  distinct  transaction. 

Appeal  from  Van  Buren  District  Court. — Hon.  M.  A. 
KoBEETS,  Judge. 

Monday,  Ootobeb  11, 1897. 

Garnishment  proceedings,  commenced  as  at  law, 
and  subsequently  transferred  to  thie  equity  docket. 
There  was  a  hearing  on  the  merits,  and  a  decree,  from 
which  the  plaintiff  api)eals. — Affirmed. 

Wherry  &  Walker  for  appellant. 
Mitchell  &  Sloan  for  appellees. 

Robinson,  J.  —  In  October,  1888,  the  plaintiff, 
as  administrator  of  the  estate  of  S.  J.  Miller,  deceased, 
recovered  in  the  Van  Buren  district  court  judgment 
against  the  defendant  M.  J.  Miller  for  the  sum  of  two 
thousand,  two  hundred  and  twenty-seven  dollars  and 
twelve  cents,  with  interest  and  costs.  In  July,  1891,  a 
general  execution  was  issued  on  the  judgment,  and  the 
defendant  Ellen  L.  Miller  was  garnished  as  a  supposed 
debtor  of  the  defendant  M,  J.  Miller,  and  her  answers 
were  taken  by  a  commissioner  appointed  by  the  court. 
The  answers  thus  taken  showed  that  M.  J.  Miller  was 
the  husband  of  the  garnishee,  and  that  she  held  and 
claimed  to  own  a  note  made  to  her  by  one  Thomas 
McAllister  on  the  seventeenth  day  of  January,  1888,  for 
the  sum  of  two  thousand  dollars,  with  interest  thereon 
at  the  rate  of  eight  per  cent,  per  annum,  on  which 
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interest  for  three  yeans  had  been  paid.    That  note  was 
given  in  lieu  of  one  which  had  been  made  by  McAllister, 
to  S.  J.  Miller,  the  plaintifiE'e  intestate,  and  which  the 
gamifihee  claime  was  transferred  by  him  to  her  hus- 
band.   The  answers  of  the  garnishee  further  state  that 
her  husband  surrendered  that  note,  and  caused  the 
note  she  holds  to  be  made  for  it,  in  part  payment  of  a 
note  which  he  was  owing  to  her.    To  the  answers  of 
the  garnishee  the  plaintiff  filed  a  pleading  in  which  he 
alleged  that  the  surrender  of  the  original  McAllister 
note,  and  the  taking  of  a  new  one  in  lieu  thereof,  pay- 
able to  the  garnishee,  was  fraudulent,  and  for  the  pur- 
pose of  aiding  M.  J.  Miller  to  cheat  and  defraud  his 
creditors,  and  that  he  is  insolvent.    To  that  pleading 
the  garnishee  filed  a  reply,  in  which  she  asserted  that 
she  was  the  absolute  owner  of  the  McAllister  note,  and 
denied  the  plaintiff's  allegations  of  fraud.    The  reply 
further  pleaded  an  adjudication  of  the  ownership  of  the 
note  in  her  favor  by  the  circuit  court  of  Scotland 
county,  in  the  state  of  Missouri.    When  the  pleadings 
had  been  filed,  the  cause  was  transfenfed  to  the  equity 
docket,  as  already  stated.     The  district  court  found 
and  adjudged  that  the  plea  of  former  adjudication  was 
not  sustained,  that  the  transfer  to  the  garnishee  by  her 
husband  of  a  ncrte  made  by  one  Fatherson  was  not  for 
a  valuable  consideration,  and  in  good  faith,  but  that 
the  transfer  of  the  McAllister  note  was  valid  and 
invested  the  garnishee  with  the  ownership  thereof. 
Judgment  for  the  amount  of  the  Fatherson  note  and 
one-half  the  costs  was  rendered  against  the  garnishee 
in  favor  of  the  plaintiff.    Since  the  garnishee  does  not 
appeal,  it  is  not  necessary  to  review  the  action  of  the 
district  court  so  far  as  it  related  to  the  Fatherson 
note. 

I.  In  the  year  1885,  S.  J.  Miller,  the  father  of  the 
defendant  M.  J.  Miller,  died  intestate,  and  the  plaintiff 
was  appointed  and  qualified  as  administrator  of  his 
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estate.    Soon  after  the  appointment  of  the  plaintiff  as 
stated,  he  commenced  this  action  against  M.  J.  Miller, 
claiming  that  in  October,  1884,  the  decedent  was  feeble 
in  body  and  mind,  and  incapable  of  traneacting  bnsi- 
nees  of  any  importance,  especially  that  of  dividing  or 
giving  away  hie  property;  that  in  the  month  specified, 
and  while  the  decedent  was  in  the  condition  stated,  M. 
J.  Miller,  by  taking  advantage  of  that  condition,  wrong- 
fully obtained  from  the  decedent,  through  persuasion 
and  undue  influence,  money,  promissory  notes,  mort- 
gages, accounts,  and  securities  of  the  aggregate  value 
of  six  thoufiaod,  four  hundred  and  thirty-nine  dollars 
and  fifty  cents.    Judgment  for  the  possession  of  the 
property,  or,  if  it  could  not  be  found,  for  its  value,  was 
demanded.    The  cause  was  tried  to  a  jury  in  tlie  year 
1886,  and  a  verdict  for  seven  thousand,  two  hundred  and 
twenty-two  dollars  and  twenty-five  cents  was  returned 
in  favor  of  the  plaintiff.    All  in  excess  of  one  thousand, 
eight  hundred  and  forty-six  dollars  and  forty-seven 
cents  was  remitted,  and  judgment  for  that  amount,  but 
not  for  the  return  of  the  property,  was  rendered  in 
favor  of  the  plaintiff.    That  judgment  was  reversed  by 
this  court  on  appeal  (see  72  Iowa,  585),  and  in  the  year 
1888  the  case  was  again  tried  in  the  district  court,  and 
the  result  was  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  two  thousand,  two  hundred  and 
twenty-seven  dollars  and  twelve  cents,  with  interest 
and  costs.     It  was  an  ordinary  judgment  for  the 
recovery  of  money  only,  not  authorizing  the  recovery 
of  the  property  in  dispute,  and  was  affirmed  by  Hub 
court  in  the  year  1891.    See  82  Iowa,  700.    Execution 
was  issued  on  that  judgment,  and  Ellen  L.  Miller  was 
garnished  thereunder,  and  that  gamishhnent  is  the 
basis  of  the  proceedings  which  we  are  asked  to  review. 

It  will  be  observed  that  the  form  of  the  judgment 
rendered  in  favor  of  the  plaintiff  precludes  him'  from 
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claiming  title  to  the  McAllieter  note  a^  the  property 
of  the  estate  of  which  he  is  adminfetrator.  He  relies 
upon  the  claim  that  the  note  in  controversy  waa  the 
property  of  M.  J.  Miller,  but  was  transferred  to  his 

wife  fraudulently,  for  the  purpose  of  placing  It 
1  beyond  the  reach  of  his  creditors.   The  gamiehee 

teetifiee,  in  support  of  her  claim,  that  the  note 
was  given  to  her  in  payment  of  an  indebtedneee  due 
to  her  from  her  husband;  that  in  the  latter  part  of  the 
year  1878  she  loaned  to  him  four  hundred  dollars, 
which  she  had  earned  by  teaching  and  other  work,  for 
which  he  gave  her  his  note  about  October  15, 1878,  and 
that  about  the  fifth  day  of  April,  1882,  he  gave  her  his 
note  for  nine  hundred  dollars,  for  that  amount  of 
money  which  she  loaned  him  at  that  time,  and  which 
she  had  obtained  firom  her  father's  estate;  that  each 
note  bore  interest  at  the  rate  of  ten  per  cent,  per 
annum;  that  no  interest  had  been  paid  on  the  notes 
until  November,  1886,  when  her  husband  conveyed  to 
her  certain  property  for  the  sum  of  four  hundred  and 
fifty  dollars,  which  was  credited  on  the  notes;  that  the 
amount  due  her  on  these  notes  when  the  McAllister 
note  in  controversy  was  given  was  two  thousand  and 
sixteen  dollars,  and  that  she  accepted  that  note  for 
two  thousand  dollars,  and  sixteen  dollars,  and  some 
cents  in  money,  for  the  two  notes  of  her  husband,  which 
she  surrendered  to  him.  She  is  corroborated  in  regard  to 
the  amount  of  money  which  she  obtained  from  her  fath- 
er's estate  by  evidence  which  shows  that  she  received 
a  tract  of  land  from-  that  estate  valued  at  a  little  more 
than  eight  hundred  dollars,  and  which  she  sold,  after 
holding  it  for  something  more  than  one  year,  for  eight 
hundred  and  fifty  dollars.  That  sum,  and  fifty  dollars 
which  had  been  paid  to  her  for  one  year's  use  of  the 
land,  she  states  made  up  the  amount  she  loaned  to  her 
husband  in  the  year  1882,    Her  testimony  in  regard  to 
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the  two  loans  she  made  to  him,  and  in  regard  to  the 

sources  from  which  she' obtained  the  money  for  that 

puppoee,  ifi  not  in  any  manner  contradicted,  and  shows 

a  good  and  sufficient  consideration  for  the  note 

2  in  controversy.     The  appellant  contends  that 
because  of  the  relationship  existing  between  the 

garnishee  and  M.  J.  Miller,  the  transaction  in  question 
should  be  closely  scrutinized,  and  attention  is  called 
to  the  fact  that  some  circumstances  disclosed  by  the 
evidence  tend  to  show  that  the  garnishee  has  not  at 
all  times  acted  in  good  faith  towards  the  creditors  of 
her  husband,  but  manifested  a  disposition  to  aid  him  in 
placing  some  of  his  property  beyond  their  reach.  Her 
connection  with  the  Fatherson  note  is  cited  as  an 
example  of  that  kind.  The  evidence  in  regard  to  that 
note  was  given  by  her  husband,  and  it  is  said  that  her 
testimony  respecting  the  money  she  loaned  to  him 
shows  that  she  did  not  give  any  consideration  for  the 
note.    She  did  not  testify  directly  in  regard  to  it, 

3  but,  conceding  that  she  did  not  take  that  note 
in  good  faith,  it  does  not  follow  that  she  was 

guilty  of  any  wrong  in  obtaining  the  note  in  suit.   There 

was  no  connection  between  the  two  transactions,  and, 

while  it  is  true  that  this  cause  was  pending  against 

the  husband,  and  undetermined,  and  that  she 

4  probably  knew  that  fact,  yet  she  had  a  right  to 
secure  the  payment  of  her  claim,  even  though 

she  knew  that  by  making  payment  to  her  the  husband 
would  be,  to  the  amount  of  the  payment,  unable  to  pay 
other  creditors.  If  her  object  in  getting  the  note  in 
suit  was  not  to  hinder  or  delay  other  creditors  of  her 
husband,  but  only  to  obtain  the  amount  justly  due  to 
herself,  the  transaction  was  valid,  however  much  it 
may  have  hindered  the  collection  of  other  claims.  See 
Fowler  Co.  v.  McDonnell,  100  Iowa,  536;  Sprague 

5  V.  Benson,  101  Iowa,  678.    The  testimony  of  the 
garnishee  in  regard  to  the  loans  she  made  to  her 

husband,  in  payment  of  which  the  McAllister  note  was 
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taken,  ie  eo  direct,  reaaonable  and  positive,  and  so  tree 
from  contradiction,  that  all  the  presumptions,  if  any. 
which  arise  from  the  circumstances  alleged  to  show 
fraud,  upon  which  the  appellant  relies,  have  been  over- 
come, and  the  right  of  the  garnishee  to  the  note  in  con- 
troversy and  the  proceeds  thereof  must  be  regarded  afi 
fully  established.  This  conclusion  makes  it  unneces- 
sary to  determine  other  questions  discussed,  and  the 
decree  of  the  district  court  is  affirmed. 


B.  G.  Tiffany  v.  H.  L.  Tiffany  and  W.  S.  WoRTHiNa- 
TON,  Guardian,  Appellant. 

Fraad:  estoppel:  Equity.  One  who  takes  title  to  land  purchased 
by  him,  in  the  name  of  his  sister,  for  the  purpose  of  defrauding 
his  wife,  cannot  in  equity,  and  after  the  death  of  the  sister,  set  up 
the  fraud  to  defeat  his  sister's  title. 

Appeal  from  Hamilton  District  Court. — Hon.   S.  M. 
Wbaver,  Judge. 

Monday,  October  11, 1897. 

Plaintiff  avers,  as  grounds  for  the  relief  asked,  in 
sutstance  as  follows:  That  he  is  the  son  and  sole  heir 
of  H.  S.  T.  Jay,  who  died  intestate  December  23,  1891; 
that  the  defendant  H.  L.  Tiffany  is  a  brother  of  said 
deceased;  that  said  H.  L.  Tiffany  has  been  adjudged, 
insane,  and  the  defendant  Worthin^on  is  his  duly- 
appointed  guardian;  that  prior  to  the  death  of  H.  S.  T. 
Jay,  and  the  proceedings  adjudging  said  Tiffany  insane, 
said  Jay  had  given  into  hands  of  said  Tiffany  a  large 
sum  of  money  to  be  loaned  and  to  be  invested  in  her 
name;  that  said  Tiffany  so  loaned  and  invested  said 
money  for  her  benefit,  and  that  no  part  thereof  has  been 
repaid  to  said  Jay,  or  to  her  estate;  that  part  of  said 
mon^  was  invested  in  real  estate  described,  and  in 
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other  real  estate,  title  to  some  of  wMch  wae  taken  in 
the  name  of  said  H.  S.  T.  Jay;  that  part  of  said  money 
was  invested  in  notes,  mortgages,  and  tax  receipts  in  the 
name  of  said  Jay,  about  eight  hundred  dollars  of  which 
have  been  paid  to  said  Tiffany  or  his  guardian.  Plain" 
tiff  prays  for  an  accounting,  and  for  judgment,  and  that 
his  title  be  quieted  and  confirmed,  with  possession,  to 
such  of  the  property  as  he  may  be  entitled  to.  D.  O. 
Chase  was  appointed  guardian  ad  litem  for  H.  L.  Tif- 
fany, and  appeared  for  said  Tiffany,  and  answered, 
"Denying  each  and  every  allegation  in  plaintiff^s  bill.*' 
Decree  was  entered  quieting  title  in  plaintiff  to  the 
premises  a-s  prayed  for,  with  judgment  against  Wortih- 
ington  for  costs,  and  the  bill  as  to  personal  property 
was  dismissed-  without  prejudice.  Defendant  appeals,— 
Affirmed. 

D.  C.  Chase  for  appellant. 
J.  L.  Kamrar  for  appellee. 

Given,  J. — I.  There  is  no  dispute  but  that,  In 
1862,  H.  S.  T.  Jay  did  place  in  the  hands  of  H,  L.  Tiffany 
a  certain  sum  of  money,  claimed  by  the  plaintiff  to  have 
been  four  hundred  dollars,  and  by  the  defendant  io 
have  been  but  two  hundred  and  fifty  dollars.  Plaintiff 
claims  that  this  money  was  invested,  and,  with  its 
accumulations,  re-invested  from  time  to  time,  by  Tif- 
fany^ for  the  benefit  of  his  sister,  and  that  the  property 
purchased  and  standing  in  her  name  was  purely ased 
therefor,  and  that,  in  addition  thereto.  Tiffany  is  liable 
for  other  sums  realized  from  the  investment  of  that 
money  and  its  accumulations.  It  is  contended  on  behalf 
of  the  defendant  that  Tiffany  reraid  all  the  money  that 
hereceived,  many  years  ago,  in  sums  of  money  paid  to  his 
sister  at  different  times,  and  two  sewing  m<achines  fur- 
nished to  her,  and  in  support  given  to  her  and  her  son, 
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this  plaintifiF,  in  his  family.  It  is  further  claimed  by  the 
defendan't  that  about  ten  years  ago, — ^long  after  his  sis- 
ter had  been  fully  paid, — ^anticipating  trouble  with  his 
wife,  he,  to  prevent  her  from  getting  his  property,  com- 
menced using  the  name  of  his  sister  in  his  business 
transactions  for  the  purpose  of  covering  hie  property 
from  any  claim  that  his  wife  might  make  thereon.  Much 
of  the  evidence  relied  upon  by  the  defendant  to  sustain 
hie  claim  ie  clearly  inadmissible,  but,  taking  it  all  into 
consideration,  it  falls  far  short  of  being  convincing,  or 
satisfactory.  Indeed,  the  claim  of  neither  party  can  be 
said  to  be  conclusively  eetablished.  We  are  led  to  the 
conclusion  that  the  matters  relied  upon  as  constituting 
payment  of  the  sum  received  by  Tliffany  from  his  sister 
was  not  so  intended,  and  that  Tiffany  did  retain  her 
money,  and  invested  it  to  some  extent,  as  claimed,  tak- 
ing title  to  her  in  some  instan<?ee.  If  it  be  true,  ae 
claimed  by  the  defendant,  that  he  took  title  to  property 
purchased  in  the  name  of  his  sister  to  defraud  his  wife, 
he  will  not  now  be  heard  to  assert  that  fact  to  defeat 
her  title.  It  is  true,  he  was  adjudged  insane,  but  it  ie 
neither  alleged  nor  contended  that  his  insanity  is 
ground  for  applying  any  different  rule.  It  is  not  alleged 
nor  shown  that  he  was  insane  at  the  time  he  took  these 
titles  in  the  name  of  his  sister.  While,  as  we  have  said, 
the  evidence  ie  not  entirely  satisfactory,  we  think  the 
preponderance  is  in  favor  of  the  plaintiff  as  to  the  real 
estate,  the  title  to  Which  is  in  hie  deceased  mother,  and 
therefore  the  decree  of  the  district  court  is  affirmed. 
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L.  H.  DxnraAM,  J.  L.  Sloan,  and  Mary  B.  Dunham, 
Appellants,  v.  Albert  Bbntley,  Defendant,  and  J. 
L.  Staman,  Administrator,  Garnishee,  Philoma 
Bbntley  and  Murray  &  Farr,  Interveners. 

Hnsband  and  Wife:    oonvebsion:    Creditors.    While  money  giyqn 

by  a  wife  to  her  husband,  without  promise  of  repayment,  will  not 

4    enable  her  to  base  a  claim  against  his  creditors,  this  rule  has  no 

application  to  cases  where  her  rights  against  the  husband  might 

be  enforced  by  suit  under  section  2201,  Code,  1878,  and  hence  a 

6  settlement  in  which  the  wife  takes  an  assignment  of  a  note  on 
account  of  her  property  which  her  husband  has  convtrted^  is 
yalid  against  his  creditors. 

Attorney's  Fees:  order  of  court.  A  son  contracted  that  his  attor- 
neys should  have  twenty  per  cent,  of  his  share  of  his  father's 
estate,  for  services  rendered  in  proceedings  brought  to  appoint  a 
guardian  for  his  father,  on  account  of  insanity.    At  the  end  of 

7  the  controversy  the  court  ordered  payment  to  said  attorneys  of  a 
certain  sum  out  of  the  father's  estate,  with  proviso  that  it  should 
be  in  full  compensation  for  all  services  rendered,  and  the  attor- 
neys accepted  said  sum  under  protest.  Held,  they  could  claim 
nothing  under  the  son's  contract,  as  it  would  be  presumed  that 
they  had  received  full  compensation. 

Ghamfbrty:    Fraud,    An  agreement  by  one  to  whom  her  husband 

has  assigned  his  interest  in  his  father's  estate,  to  pay  attorneys  a 

6    specified  per  cent,  of  the  claim  for  protecting  her  interest  as 

against  the  creditors  of  her  husband,  is  valid  if  the  assignment 

was  valid. 

Contingent  Interest  Sale:    ratifioation.    Though  an  assignment  of 

8  a  son's  prospective  interest  in  a  father's  estate  is  invalid,  yet  it 
may  become  operative  by  a  ratification  after  the  father's  death. 

Sxeontions:  rbviyor.  An  execution  issued  in  the  name  of  a 
deceased  plaintiff  is  absolutely  void  where  there  is  no  indorse- 

1  ment  thereon  of  the  oame  of  his  representatives,  as  required  by 
Code  1878,  section  8130. 

Abandonment.    The  issuance  of  a  void  execution  does  not  operate  as 

2  an  abandonment  of  a  prior  execution. 

Bbturn.    The  return  of  an  execution  does  not,  under  Code  1878,  sec- 
2    tion  8052,  affect  garnishment  proceedings  commenced  after  the 
jssuanpeof  the  execution. 
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Appeal  from  Jackson  District  Court. — ^Hon.  William 
P.  Brannan,  Judge. 

Monday,  Ootobbb  U,  1897. 

In  1886,  L.  B.  Dunham  obtained  a  judgment  against 
Albert  Bentley  for  nine  hundred  and  sixty-seven  dollars 
and  forty-two  cents.  The  judgment  plaintiff  died  in 
1892,  and,  on  August  19, 1893,  execution  was  issued  on 
this  judgment  in  the  name  of  L.  H.  Dunham^  as  admin^ 
istrator  of  L.  B,  Dunham,  deceased,  on  which  appeared, 
in  the  handwriting  of  the  clerk,  the  indorsement:  "L. 
H.  Dunham  appointed  administrator  of  the  estate  of 
L,  B.  Dunham,  and  his  commission  as  such  is  still  in 
force/'  J.  L.  Staman,  as  administrator  of  David  Bent- 
ley,  deceased,  and  others,  were  duly  garnished,  and  the 
execution  returned  by  the  sheriff  Octo^ber  4,  1893.  A 
new  execution  in  the  name  of  L.  B.  Dunham,  without 
any  indorsement,  was  issued  April  23, 1894,  and  Staman 
again  garnished.  December  8  following,  Staman 
answered  that,  as  administrator  of  the  estate  of  David 
Bentley,  he  then  held  the  sum  of  eight  hundred  and 
twenty-five  dollars  as  Albert  Bentley's  sihare  of  his 
father's  estate,  and  that  this  was  claimed  by  Philoma 
Bentley  and  Murray  &  Farr.  Thereafter  such  claimants 
filed  a  petition:  of  intervention,  setting  up  an  assign- 
ment of  Albert  Bentley's  share  in  his  father's  estate, 
made  January  28,  1893,  and  ratified  shortly  after  the 
death  of  David  B.  Bentley.  L.  H.  Dunham,  J.  L.  Sloan, 
and  Mary  B.  Dunham,  as  heirs  and  persons  entitled  to 
the  estate  of  L.  B.  Dunham^  deceased,  attack  the  assign- 
ment as  being  fraudulent  and  vrithout  consideration. 
Trial  to  court,  judgment  for  interveners,  and  L.  H.  Dun- 
ham, J.  L,  Sloan,  and  Mary  B.  Dunham  appeal. — 
Beversed, 
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Levi  Keck  and  D.  A.  Wynkoop  for  appellants- 
flayer  &  Schuyler,  Wm.  Gi-aham,  and  Murray  <fe. 
Farr  for  appellees. 

JiADD,  J. — The  judgment  plaintiff  died  before  the 
second  execution  wa«  issued.    No  indorsement  what- 
ever was  made  by  the  clerk,  as  required  by  section  3130 
of  the  Code  of  1873,  and  the  defendant  has 
1  entered  no  complaint  of  this  omission,  though, 

under  section  3134,  he  might  have  enjoined  or 
moved  to  quash  the  execution.  The  record,  then,  raises 
the  question  whether  an  execution  without  indorse- 
ment, issued  after  the  death  of  the  judgment  plaintiff, 
is  void,  or  only  voidable.  A  judgment,  at  common  law, 
became  dormant  in  a  year  and  a  day,  but  it  might  be 
revived  by  resort  to  the  scire  facias.  An  execution 
issued  after  the  lajyse  of  this  time,  and  without  so  doing, 
was  only  voidable.  If  the  defendant  chose  to  interpose 
no  objection  to  its  regularity,  others  could  not  do  so  for 
him,  and  he  was  not  i>ermitted  to  do  so  collaterally. 
Freeman,  Executions,  section  29.  Where  the  time  within 
which  execution  may  be  issued  has  been  extended  by 
statute,  the  same  rule  is  adopted.  Mariner  v.  Coon,  16 
Wis.  468;  Bank  v.  Spencer,  18  N.  Y.  154.  So,  too,  wtere 
the  time  within  which  an  execution  may  issue  after  a 
previous  one,  is  limited,  an  execution  issued  therefor, 
without  revivor  has  been  adjudged  voidable  only.  Gard- 
ner V.  Railway  Co.,  102  Ala.  635  (48  Am.  St.  84, 
15  South.  Rep.  271);  Eddy  v.  Coldwell,  23  Or. 
163  (37  Am.  St.  672,  31  Pac.  Eep.  475.)  In  analogy 
with  the  principle  involved  in  these  cases  some 
courts  have  held  an  execution  issued  after  the  judgment 
creditor's  death,  and  without  revivor,  not  void.  Day 
V.  Sharp,  34  Am.  Dec.  509;  Hughes  v.  Wilkinson,  37 
Miss.  482;  Darlington  v.  Speakman,  9  Watts  &  S.  182; 
Jenness  v,  Lapeer-,  42  Mich.  469  (4  N.  W.  Rep.  220).  With 
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better  reason  snch  an  execution  bus  been  adjudged  void 
on  two  gponnds:  (1)  By  the  death  of  plaintiff,  the  party 
to  whom  authority  was  given  to  enforce  the  judgment 
is  withdrawn;  (2)  a  new  party,  benefited  and  concerned 
in  the  judgment,  is  introduced  in  the  record.  Brown  v. 
Parker,  15  111,  307;  Meyer  v.  Mintonye,  106  111.  414;  Bel- 
linger V.  Ford,  21  Barb.  311;  Morgan  v.  Taylor,  38  N.  J. 
Law,  317;  Stewart  v.  Nuckols,  50  Am.  Dec.  127.  This 
last  case  overrules  Day  v.  Sharp,  supra.  The  grounds 
for  holding  such  an  execution  void  seem  unassaila:ble. 
If  the  sole  plaintiff  is  dead,  the  ri^ht  of  another  to  stand 
in  his  stead  ought  to  be  first  determine,  and  the  record 
show  in  whose  behalf  the  benefits  accruing  under  the 
judgment  are  taken.  This  insures  the  proi)er  applica- 
tion of  the  amount  collected  to  the  satisfaction  of  the 
debt  It  avoids  an  unexplained  variance  in  the  record. 
That  letters  of  administration  have  issued  is  not  pre- 
sumed, and  the  authority  given  plaintiff  to  resort  to  the 
legal  processes  of  compulsory  payment  ought  not  to  be 
exercised  by  another  until  his  rights  to  do  so  be  fully 
ascertained.  Such  a  rule  serves  a  double  purpose;  it 
guards  the  rights  of  the  judgment  defendant,  and  pro- 
tects the  property  of  the  deceased  plaintiff.  The  provis- 
ions of  the  statute  recognize,  rather  than  obviate,  the 
necessity  of  some  kind  of  a  revivor.  Upon  the  filing  of  an 
affidavit  with  the  clerk  of  court,  setting  forth  the  death 
of  the  plaintiff,  the  names  of  his  heirs  or  representatives, 
and,  if  the  latter,  accompanied  by  a  certificate  of  qualifi- 
cation, he  is  required  to  indorse  on  the  execution  the  fact 
of  such  death,  and  the  names  of  those  entitled  to  the 
judgment;  and  when  this  is  done  the  sheriff  proceeds  as 
though  the  parties  whose  names  are  so  indorsed  were 
the  only  plaintiffs.  Sections  3131-3133,  Code  1873..  If 
the  personal  representatives  or  heirs  are  not  properly 
stated'  in  the  indorsement,  the  execution  may  be 
quashed;  and,  if  not  entitled  to  the  judgment,  its 
enforcement  may  be  enjoined.   Section  3134,   A  remedy 
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is  thus  provided  where  there  is  a  defective  ind-orsement ; 
none,  in  event  of  no  indorsement  Nor,  in  such  a  case, 
was  any  necessary,  as  the  execution,  being  void,  would 
be  no  protection  in  the  'hands  of  the  officer,  and  a  levy 
thereunder  amount  to  no  more  than  a  trespass.  This 
view  is  in  harmony  with  the  conclusion  arrived  at  in 
Meek  v.  Bunker^  33  Iowa,  169,  where  it  is  said  of  such 
an  execution  that  it  "could  not  'have  vitality  to  sustain 
a  levy,"  and:  tliat,  "being  invalid,  the  proi>erty  levied 
upon  under  it  could  not  be  held."  See  White  v.  Secor, 
58  Iowa,  533.  It  follows  that  the  execution  was  void, 
and  the  garnisliee  not  held  thereunder. 

II.  The  issuance  of  the  second  execution,  as  it  was 
void,  did  not  amount  to  an  abandonment  of  the  first 
one.     West  v.  St.  Johtiy  63  Iowa,  287;   Friyer  v.  Mc- 

Naughtm,   67    N.  W.  Rep.  978  (Mich.).    Nor 

2  did  the  return'  of  the  first  execution  in  any  way 
affect   the   garnishment   proceedings*    Section 

3052,  Oode  1873.  The  proceeds  thereof  may  be  readily 
appropriated,  under  the  order  of  the  court,  to  the  satis- 
faction of  the  judgment,  without  the  use  of  the  original 
execution.  No  question  is  made  as  to  the  sufficiency  of 
the  indorsement  on  the  first  execution,  and  any  property 
held'  by  Staman,  as  administrator  of  David  Bentley, 
deceased,  belonging  to  the  defendant  Albert  Bentley, 
must  be  accounted  for  thereunder. 

III.  The  assignment  by  the  defendant  of  his 
prospective  share  in  his  father's  estate  to  Philoma  Bent- 
ley and  Murray  &  Parr  prior  to  his  father's  death  was 

fully  ratified  after  that  event,  so  that  tbe  policy 

3  of  permitting  transfers  of  contingent  interests  of 
this  character  need  not  be  considered.    But  the 

plaintiffs  contend  that  there  was  no  consideration  for 
tlie  assignment  to  Philoma  Bentley.    The  evidence, 
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when  fairly  considered,  quite  eatisfaetorily  shows  that 
she  received  one  thousand   dollars  from  her 

4  father's  estate,  and  afterwards  loaned  it  to  Mor- 
ris &  Griffin,  taking  their  note  therefor;  and.  that 

she  received  a  note  of  five  hundred  dollars  from  the 
estate  of  her  mother.  These  notes  were  collected  by  her 
husband,  the  defendant,  in  1883,  and  the  proceeds 
appropriated  by  him  to  his  own  use.  With  six  per  cent 
interest,  the  sums  so  appropriated,  together  with  forty* 
five  dollars  loaned  to  him,  amounted  to  something  over 
two  thousand  dollars  in  1886,  and  for  this  amount  he 
then  executed  his  promissory  note,  which  is  the  con- 
sideration of  the  assignment.  It  will  thus  be  seen  that 
the  facts  in  this  case  do  not  bring  it  within  the  rule 
that  a  gift  of  money  or  property  by  the  wife  to  the  hus- 
band without  any  promise  to  return  or  repay  as  a  con- 
sideration will  not  sustain  a  subsequent  transfer  of 
property  by  the  husband  to  her  when  attacked  by  cred- 
itors. Hanson  v.  Manley^  72  Iowa,  51;  Porter  v.  Glohcj 
88  Iowa,  565.  Here  the  wife  did  not  give  or  loan  money 
to  her  husband.  He  simply  took  the  notes,  collected 
them,  and  appropriated  the  proceeds  to  his  own  use. 
He  was  under  the  same  obligation  to  account  to  his 
wife  for  this  misappropriated  money  as  he  would  have 
•been  in  case  of  a  stranger.  Section  2204  of  the  Code  of 
1873  provides  that  when  either  husband  or  wife  obtains 
I)ossession  or  control  of  property  belonging  to  the  other, 
the  owner  of  such  property  may  maintain  an 

5  action  therefor.    If  Mrs.  Bentley  could  maintain 
an  action  for  this  money,  as  she  surely  had  the 

ri^ht  to  do  under  this  section,  then  certainly  she  could 
settle  the  claim  by  taking  the  note.  But  it  is  insisted 
that  she  was  never  the  owner  of  the  note.  It  was. 
executed  at  a  late  hour  of  the  night,  and  at  the  time  of 
several  other  transactions,  and  was  handed  to  her  the 
next  day.    She  then  indorsed  it  to  Hosea  Qoodenow,  to 
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whom  her  husband  had  transferred  substantially  all  his 
proi>erty.  The  purpose  seems  to  have  been  that  any 
surplus  remaining  after  satisfying  the  indebtedness  due 
Goodenow  be  applied  on  her  note.  Qoodenow  sent  the 
note  back  to  Mrs.  Bentley  through  his  son.  We  think 
the  evidence  warrants  the  conclusion  that  the  note 
remained  the  property  of  Mrs.  Bentley,  and  was  only 
indorsed  to  Goodenow  for  the  purpose  above  stated. 

IV.  A  contract  was  entered  into  between  Mrs. 
Bentley  and  Murray  &  Parr,  'by  the  terms  of  which  tlie 
firm  was  to  receive  thirty  per  centum  of  the  money  in 
the  hands  of  the  administrator,  for  their  services  in  pro- 
tecting Mrs.  Bentley^s  interest  in  such  property  against 
the  suit  of  Dunham  and  other  creditors  of  defendant, 

and  for  collecting  the  same.  This  contract,  it  is 
6  said,  is  void,  because  its  purpose  was  to  aid  the 

assignee  in  defeating  the  defendant's  creditors^ 
Such  an  agreement,  when  carried  out,  and  made  effect- 
ive, may  have  that  result,  because  inevitahle  in  protect- 
ing the  bona  fide  rights  of  the  purchaser.  If  there  was 
a  fraudulent  purpose  in  the  original  transfer  of  the 
property,  neither  the  purchaser  nor  the  contingent 
interest  of  the  attorney  will  be  protected.  But,  if  this 
property  belonged  to  Mrs.  Bentley,  then  she  had  the 
right,  under  the  decisions  of  this  court,  to  contract  pay- 
ment of  a  portion  of  the  proi)erty  recovered  for  the  ser- 
vices of  her  attorneys  in  protecting  it  Winslow  V.  Rail- 
way Co.,  71  Iowa,  197;  Jewel  v.  Neidy,  61  Iowa,  299; 
McDonald  v.  Railway  Co.,  29  Iowa,  170. 

V.  Under  the  assignment  of  the  defendant,  Mur- 
ray &  Farr  were  to  receive  twenty  per  centum  of  the 
net  share  of  the  defendant  in  his  father's  estate,  for 
services  by  them  rendered  as  attorneys  in  first  resisting 
the  appointment  of  a  guardian  for  his  father,  and  after- 
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wards  procuring  the  apjwintment  thereof  because  of 
insanity.     At  the  end  of  that  controversy  the 
7  attorneys  engaged  therein  filed  a  stipulation  that 

each  firm  receive  out  of  the  estate,  for  services, 
the  sum  of  one  hundred  and  fifty  dollars.  The  court 
ordered  the  payment  of  this  amount,  but  provided  that 
it  should  be  in  full  compensation  for  all  services  ren- 
dered. This  condition  in  the  record  entry  was  known 
to  Murray  &  Farr,  and,  though  'they  protested,  they 
received  the  money.  On  what  ground  the  protest  was 
based  we  can  only  surmise,  as  it  does  not  appear  in  the 
record.  We  conclude  that  it  must  have  been  owing  to 
the  fact  that  this  condition  was  not  contained  in  the 
stipulation.  That  the  court  was  authorized  to  fix  the 
fees  for  the  services  rendered  is  not  questioned,  nor 
could  it  be  after  receiving  the  payment  provided.  The 
firm  had  the  option  of  taking  or  refusing  this  money, 
but,  having  taken  it,  they  are  not  in  a  situation  to  object 
to  the  condition  on  which  it  was  paid.  If  the  order  was 
erroneous,  it  might  have  been  modified  or  corrected. 
The  value  of  the  services  rendered  does  not  appear,  and, 
in  the  absence  of  evidence,  it  will  be  presumed*  the  com- 
pensation allowed  by  the  court  was  entirely  adequate. 
Having  received  payment  in  full  from  the  guardian  of 
David  Bentley,  whose  estate  was  primarily  liable  for 
such  services,  compensation  cannot  be  exacted  a  second 
time  from  Albert  Bentley,  or  his  property.  Nor  will 
the  assignee  be  permitted  to  accomplish  indirectly  that 
which  could  not  have  been  done  in  direct  action.  The 
consideration  for  the  assignment  having  been  fully  dis- 
charged, it  cannot  be  insisted  on  as  against  Albert  Bent- 
ley nor  his  creditors,  who  are  permitted  to  avail  them- 
selves of  every  defense  he  might  urge.  The  twenty  per 
centum  of  his  inheritance  remained  his  property,  and 
should  be  applied  in  satisfaction  of  the  judgment. — 
Bevebsbd. 
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Michael  Zimmerman  v.  C.  B.  Brannon  and  C.  Holli- 
DAY,  Appellants. 

Fraud  in  Sale:  eyidbnce  on  intent.  Where  plaintiff  alleged  fraud 
in  the  sale  of  hogs  that  he  purchased  out  of  a  drove,  from  defend- 

1  ants,  their  statements,  as  to  the  soundness  of  the  hogs  in  the 
drove,  made  to  other  prospective  purchasers,  are  admissible  in 
evidence  to  show  their  intent  in  making  representations  of  sound- 
ness to  plaintiff. 

Same:    Where  defendants  sold  hogs  that  were  affected  with  cholera 

2  and  that  had  come  from  certain  stock  yards,  where  there  had  been 
hog  cholera  for  years,  it  is  proper  to  show  that  defendants  falsely 
stated  that  the  hogs  came  from  some  other  place,  on  the  question 
of  fraud  in  selling  the  hogs,  as  tending  to  show  defendant's 
knowledge  as  to  the  condition  of  the  hofl:s. 

Construction  of  warranty.    Defendant,  sued  on  a  warranty,  that 
4    hogs  sold  by  him  were  all  right  and  healthy,  cannot  testify  that  he 

did  not  intend  to  guarantee  the  hogs,  where  his  language  would 

fairly  import  a  warranty. 

iDMirucilons.    Though  an  instruction  is  erroneous  when  considered 
8    alone,  yet  it  is  not  reversible  error,  where  such  instruction,  taken 
together  with  other  instructions,  gives  the  proper  rule,  so  that  the 
jury  could  not  have  misapprehended  the  law  of  the  case. 


Appeal  from    Wayne   District    Court. — ^Hon.   H.   M. 
Towner,  Judge. 

Monday,  October  11, 1897. 

The  defendants  bought,  at  the  etock  yardfi  at 
Omaha,  Neb.,  a  lot  of  hogs,  and  shipped  them  to  Cory- 
don,  Iowa,  and  sold  four  of  them  to  the  plaintiff.  Three 
of  them  afterwards  died  of  hog  cholera,  or  swine 
plague,  and  plaintiff  brings  this  action  to  recover  dam- 
ages, alleging  fraud  in  the  sale,  and  a  warranty  that  the 
hogs  were  sound  and  free  from  disease.    The  answer 
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was  a  general  denial.  Upon  the  trial  there  was  a  ver 
diet  for  the  plaintiff,  and  from  a  judgment  thereon  th^ 
defendants  appealed. — Affirmed. 

Miles  &  Steele  for  appellant. 

Freeland  &  Evans  for  appellee. 

Geangee,  J.  —  I.  Of  the  hogs  shipped  to  Cory- 
don,  some  were  sold  to  James  Keho  and  to  others,  and 
parties  talked  with  defendants  with  a  view  of  buying, 

but  did  not.  It  appears  that  some  of  the  hogs 
1         were  diseased  when  sold,  and  died  soon  after, 

Keho,  and  some  others,  who  purchased,  and 
others  who  talked  with  defendants  about  the  hogs,  but 
did  not  purchase,  were  witnesses  for  the  plaintiflf,  and 
were  i>ermitted  to  state,  against  objections,  that 
defendant  Brannon,  who  did  the  selling,  repriesented 
the  hogs  as  all  right,  and  healthy.  The  court,  in  admit- 
ting the  evidence,  regarded  it  proper  on  the  question  of 
fraud.  The  evidence  was  as  to  the  same  lot  of  hogs 
from  which  plaintiff  purchased,  and  the  statements  by 
Brannon  were  made  about  the  time  of  plaintiflf^s  pur- 
chase, but  not  in  his  presence.  It  api>eara  from  the  evi- 
dence that  hog  cholera  had  been  in  the  stock  yards  at 
Omaha  for  years,  and  that  the  hogs  came  from  those 
yards;  but  it  does  not  appear  that  any  of  these  hogs 
were  diseased  while  there.  It  is  in  evidence  that  there 
was  no  api>earance  of  disease  among  those  hogs  while 
at  the  yards  in  Omaha.  It  clearly  appears  that  the 
hogs  did  not  appear  well  in  the  yards  at  Corydon,  and 
that  Brannon  accounted  for  their  appearance  because 
of  being  jammed  on  the  train,  and  worried.  There  is 
considerable  in  the  evidence  from  which  it  might  be 
found  that  Brannon  had  reason  to  believe  the  hogs 
were  not  healthy;  and  as  he  was,  at  the  time  of  the 
different  conversations,  engaged  in  the  sale  of  the 
Vol.  103  la— 10 
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same  lot  of  hogs,  we  think  hia  statements  to  the  differ- 
ent persons  were  proper  to  be  considered  in  determin- 
ing his  motives  or  intent  in  making  the  representation 
of  soundness  to  the  plaintiff.  The  rule  has  clear  sup- 
port in  Porter  v.  Stone,  62  Iowa,  442,  and  also  in  Starr 
V.  Stevenson,  91  Iowa,  684.  See,  also,  Baldwin  v.  Shorty 
125  N.  T.  App.  653  (26  N.  E.  Kep.  928).  In  Mather  v. 
Robinson,  47  Iowa,  403,  it  is  said:  "It  cannot  be  proven 
that  fraudulent  representations  are  made  to  one  person 
because  the  same  or  other  false  representations  were 
made  to  another."  The  statement  is  not  incorrect, 
taken  literally.  It  should  not,  however,  be  construed 
as  meaning  that  other  fraudulent  acts  may  not  be 
shown  in  corroboration  of  other  proof  to  show  a  fraudu- 
lent intent,  in  a  proper  case.  In  Gardner  v.  Trenary^ 
65  Iowa,  646,  there  is  no  more  than  a  statement  that 
the  rule  might  be  as  claimed  by  appellants  in  this  case, 
but  not  an  announcement  of  such  a  rule.  The  later 
eases  have  clearly  put  the  rule  at  rest,  so  that  any  seem- 
ing conflict  should  be  regarded  as  settled.  In  Land  Co. 
V.  Heilman,  80  Iowa,  477,  it  appears  that  the  repre- 
sentations held  to  be  improperly  in  evidence  were 
such  as  could  not  have  influenced  the  making  of  the 
contract,  and  held  improper  for  that  reason.  The  ques- 
tion involved  in  this  case  was  not  considered  in  that. 

II.  Thomas  Beal  was  a  witness  for  plaintiff,  and 
he  was  permitted  to  testify  that  Brannon  told  him  he 
bought  the  hogs  at  Lincoln,  Neb.  The  ruling  is  thought 
to  be  error,  because  the  issues  present  no  such  question. 
There  was  no  error.  The  testimony  was  proper 
2  on  the  question  of  fraud.     It  appeared  that 

cholera  had  been  in  the  yards  at  Omaha,  and 
such  a  false  statement  might  well  be  considered  on 
the  question  of  Brannon^s  knowledge  or  belief  as  to 
the  condition  of  the  hogs.  The  purpose  of  the  state- 
ment must  have  been  to  avoid  the  suspicions  as  to  the 
disease,  if  the  hogs  came  from  the  yards  at  Omaha.    It 
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was  a  fraudulent  statement,  made  about  the  time  of 
the  sale  to  plaintiff,  and  under  the  rule  of  Starr  v. 
Stevenson^  supra,  it  was  proper  to  be  shown. 

III.  It  is  contended  by  appellants  that,  in  order 
to  constitute  a  warranty  because  of  an  afl^rmation  of 
quality,  on  which  the  buyer  relies,  it  must  appear  that 
the  parties,  including  the  seller,  intended  a  warranty; 
and  this  seems  to  be  the  rule  as  stated  in  Figge  v. 
Hill,  61  Iowa,  430,  and  other  cases.  The  diflft- 
3  culty  is,  that  appellants  have  selected  one 
instruction,  which,  considered  alone,  would  be 
erroneous,  but,  when  considered  with  other  instruc- 
tions, gives,  we  think,  the  rule  contended  for.  The 
instructions  from  1  to  4  are  on  the  subject  of  war- 
ranty, and  the  following  is  No.  2:  "The  words 
'warrant^  or  ^warranty'  need  not  be  used  to  constitute 
a  warranty.  Neither  is  it  necessary  that  it  be  shown 
the  seller  intended  to  cheat  or  deceive  the  purchaser  in 
the  sale.  Nor  is  it  necessary,  as  to  this  issue,  that  it 
appear  the  seller  at  the  time  knew  the  representations 
made  to  be  false.  The  purchaser  has  a  right  to  believe 
and  rely  on  said  statements  made,  if  such  statements 
constitute  a  warranty.  But  mere  praise  or  commenda- 
tion of  property  offered  for  sale  does  not  constitute  a 
warranty.  Neither  is  a  bare  affirmation  of  the  sound- 
ness of  an  animal  exposed  for  sale,  of  itself,  a  warranty. 
It  must  appear  that  the  seller  intended,  by  statements 
made  to  the  purchaser  as  to  the  quality  or  condition  of 
the  thing  sold,  that  such  statements  should  be  believed 
and  relied  on,  and  thus  be  effective  and  oi>erative  in 
effecting  the  sale;  and  this  intention  is  to  be  deter- 
mined by  the  jury  from  the  language  used,  and  the  acts 
of  the  parties  at  the  time,  and  the  circumstances  sur- 
rounding the  transaction,  as  disclosed  by  the  testi- 
mony." With  other  instructions  on  the  subject,  it  is  a 
full  compliance  with  the  rule  given  in  Figge  v.  Hill, 
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supra.     The  instruction  does  no  lees  than  make  the 
warranty  depend  on  the  intention  of  the  parties. 

IV.    Brannon  was  a  witness  for  the  defense,  and 
on  direct  examination  he  was  asked  this  question: 
"Now,  I  will  ask  you  to  state  if,  in  any  of  those  con- 
versations or  statements  you  had  with  Mr.  Zim- 
4  merman  at  the  time  he  purchased  these  hogs,  or 

during  the  negotiations  of  this  trade,  if  there 
was  any  intent  on  your  part  to  guarantee  those  hogs.^* 
The  answer  was  excluded  on  objection  by  plaintiff,  and 
the  ruling  is  said  to  be  error.    A  rule  in  substantially 
the  following  language  has  many  times  been  stated: 
"It  is  a  general  rule  that,  where  the  intention  or  motive 
of  a  witness  is  a  material  question  in  the  case,  the  wit- 
ness may  state  what  his  intention  or  motive  was.'* 
The  language  quoted  was  used  in  Frost  v.  Rosecrans, 
66  Iowa,  405.    Quite  similar  language  is  used  in  Wat- 
son V.  Chesire,  18  Iowa,  202,  and  in  Browne  v.  Hickiej 
68  Iowa,  330.    The  first  two  cited  cases  involve  issues 
of  fraud,  and  in  such  issues,  as  well  as  those  involving 
malice  or  criminal  intent,  as  material  facts  in  the  case, 
the  rule,  as  stated,  is  apparently  universal.    Nearly 
all  the  cases  to  which  we  are  referred  Involve  such 
issues.    See  Heap  v.  Parrish,  104  Ind.  36  (3  N.  E.  Eep. 
549);  Kerrains  v.  People,  60  N.  Y.  221;    Spalding  v. 
Lowe,  56  Mich.  366  (23  N.  W.  Rep.  46).    In  Delano  v. 
Goodwin,   48  N.  H.  203,  an  action  on  contract,  th*, 
following  language  is  used:  "Before  the  statute  making 
parties  competent  witnesses,  the  ordinary  way  to  prove 
their  intent  or  understanding  was  by  circumstantial 
evidence.    But,  now  that  the  party  himself  is  admittted 
to  testify,  there  is  no  reason  for  confining  his  testi- 
mony to  a  variety  of  circumstances  tending  to  show 
his  purpose  or  understanding,  when  he  knows  and 
can  testify  directly   what  that   purpose   or   under- 
standing was.    Accordingly   it   has   been   held,   that 
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where  the  intentioD  or  good  faith  of  a  party  to  a 
suit  becomes  material,  it  may  be  shown  directly  as 
well  as  from  circumetancee;  and  the  party  himeelf,  if 
a  competent  witn^s,  may  testify  to  hie  intention  or 
understanding,  unless  prevented  by  some  other  prin- 
ciple of  law  applicable  to  the  case."    We  have  seen  no 
broader  statement  of  the  rule  than  this,  and  this  state- 
ment recognizes  that  there  are  cases  to  which  the  rule 
is  not  applicable.    We  have  cited  Browne  v.  Hickie  as 
stating  the  rule  of  appellant's  contention,  but  it  is 
there  stated  only  to  show  that  the  case  is  an  exception, 
and   not  governed   by   it.     After  citing    Watson    v. 
Cheshire  and  Frost  v.  Rosecrans,  supra,  it  is  said:  "But 
the  present  case  is  not  governed  by  that  rule.    The  ques- 
tions  to   be  determined   were  whether   the   parties 
entered  into  a  contract  for  the  termination  of  the  lease, 
and,  if  so,  what  were  the  terms  and  conditions  of  their 
agreement    These  questions  must  be  determined  from 
the  conduct  and  language  of  the  parties  during  the 
negotiations.    If  an  agreement  was  entered  into  by  the 
parties,  the  undertaking  of  plaintiff  therein  must  be 
determined  alone  from  what  was  said  and  done  by  him 
at  the  time.     His  secret  motives  of  intentions  are 
entirely  immaterial.''    The  question  of  intent  was  as 
clearly  involved  in  that  case  as  in  this.    It  hardly  needs 
argument  to  show  the  danger  of  such  a  rule  in  this  class 
of  cases,  where,  after  language  is  used  on  which  a 
party  relies  as  a  warranty,  and  on  which  he  has  a  right 
to  rely,  the  other  party  may  go  behind  the  fair  under- 
standing from  his  language,  and  say,  "I  did  not  so 
intend,''  and  thus  do  injustice  to  another  by  taking 
advantage  of  hie  own  wrong.    The  rule  that  permits  the 
intention  to  be  found  from  the  acts  and  words  of  the 
parties  places  them  on  an  equality,  which  is  desirable 
in  the  administration  of  justice.    The  case  differs  from 
those  in  which  a  specific  unlawful  intent  is  pleaded  in 
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avoidance  of  a  contract,  as  in  Counselman  v.  Reichartf 
103  Iowa,  post.    See,  also,  Selz  v.  Belden,  48  Iowa,  451. 

V.  It  is  thought  that  there  is  a  conflict  between 
the  eecond  and  fourth  instructions  that  con-stitutes 
reversible  error.  We  have  said  that  the  fourth  instruc- . 
tion,  taken  alone,  is  erroneous;  but,  when  the  instruc- 
tionfi  are  taken  together,  we  think  the  jury  could  not 
have  misapprehended  the  law  of  the  case.  Conceding  a 
technical  error  in  the  fourth  instruction,  we  should  not 
reverse  the  case  because  of  it.    The  judgment  will  stand 

AFFIRMED. 


0.  R.  Shultz  v.  A.  P.  Griffith,  Appellant. 


Dogs:    LIABILITY  OP  OWNER  FOR  INJURY  BY.    Under  Code,  section 

1485,  making  the  owner  of  a  dog  liable  to  a  person  injured,  for  aU 

2    damages  done  by  it,  except  when  such  person  is  doing  an  unlaw- 

8    ful  act,  negligence  of  the  person  injured  does  not  exempt  the 

owner  from  liability,  unless  the  negligence  amounts  to  an  unlawful 

act. 

BuLE  APPLIED.    Plaintiff  left  his  horse  and  buggy  in  defendant's 

1  livery  stable,  and  at  about  8  p.  m.  went  into  the  barn  yard  to  see 

2  that  his  buggy  was  put  under  shelter;  and  to  get  some  articles 
therefrom.  While  at  the  buggy,  he  was  bitten  by  defendant's 
dog.  Held,  that,  though  the  property  was  in  care  of  defendant, 
plaintiff  was  not  a  trespasser  in  going  to  it  when  and  for  the  pur- 
pose he  did,  without  permission,  and  it  is  immaterial  whether 
defendant's  employes  knew  of  his  presence. 

Evidence  op  o^vnership.    A  person  having  a  dog  in  his  possession, 

4  and  harboring  it  on  his  premises,  as  owners  of  dogs  usually  do, 
will  be  deemed  the  owner  of  the  dog,  in  an  action  unner  Code, 
section  1485,  for  injuries  done  by  it. 

Pleading:    damages:    Future  suffering.    Future  pain  and  anguish 

5  cannot  be  considered  in  assessing  damages  under  a  pleading 
which  alleges  pain  and  injury  in  the  past  tense  only,  where  the 
petition  does  not  allege  that  there  has  been  a  failure  to  make 
recovery  and  where  the  evidence  is  confined  to  showing  disable- 
ment up  to  time  of  trial. 
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KegliKenee  Defined.    An  instruction  that  ^negligence  is  the  failure  or 
8    omission  to  do  that  which  an  ordinary  prudent  and  cautious  man 
would  do  under  similar  circumstances"  is  incomplete  as  lacking 
the  element  of  commission. 

Appeal  from  Bremer  District  Court. — Ho».  P.  W.  Bueb, 

Judge. 

Tuesday.  Ootobbb  12, 1897. 

Action  to  recover  damages  alleged  to  have  been 
caused  by  plaintiflf's  being  bitten  by  a  dog  owned  by 
defendant.  Defendant  answered,  denying  generally, 
and  a  verdict  and  judgment  were  rendered  for  plaintiff 
for  four  hundred  dollars.  Defendant  appeals. — 
Reversed. 

G.  W.  Ruddick  for  appellant. 
Gibson  &  Dawson  for  appellee. 

Given,  J. — ^I.  The  following  facts  are  undis- 
puted: Defendant  was  the  keeper  af  a  feed  and  livery 
bam  open  to  ixatronage  by  the  public.  The  plaintiff 
was  traveling  by  team,  and  on  the  evening  of  October 
2, 1894,  he  left  his  team  and  buggy  in  care  of  the  defend- 
ant, to  be  kept  in  said  bam  over  night,  for  which  h^e 
paid  seventy -five  cents.  When  the  team  was  put 
1  in  the  bam,  the  buggy  was  left  standing  near  by 

in  the  bam  yard.  Between  8  and  half  past  8 
o'clock  that  evening  plaintiff  went  into  the  bam  yard 
for  the  purpose  of  seeing  that  his  buggy  was  put  under 
shelter,  and  of  getting  some  articles  belonging  to  him, 
therefrom.  While  at  the  buggy  he  was  attacked  and  bit- 
ten on  the  leg  by  a  dog,  which  caused  a  painful  wound. 
The  only  disputes  as  to  facts  are  whether  defend- 
ant's employes  at  work  at  the  barn  knew  of  plaintiff's 
presence  before  he  was  bitten,  and  the  identity  and  own- 
ership of  the  dog,  and  the  extent  of  the  injury.    In  the 
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view  we  take  of  the  case,  it  is  not  material  to  plalntifPs 
right  to  recover  whether  his  presence  was  known  to 
defendant's  employes  or  not.  We  think  the  jury  was 
warranted  in  finding,  under  the  instructions,  that 
defendant  owned  the  dog  that  did  the  biting,  and  that 
plaintiff  was  injured  to  the  extent  returned. 

II.    We  have  said  the  jury  was  warranted  in  find- 
ing as  it  did  under  the  instructions,  but  the  question 
remains  whether  the  court  erred  in  giving  or  refusing 
instructions   in    any   of  the  particulars   com- 
2  plained  of.   The  court  instructed  that  "under  the 

laws  of  the  state  of  Iowa  the  owner  of  any  dog 
attacking  or  attempting  to  bite  any  person  without 
fault  or  negligence  upon  the  part  of  the  person  injured: 
shall  be  liable  to  the  person  so  injured  for  all  damages 
done  by  his  dog,  except  when  the  parly  injured  is  doing 
an  unlawful  act.''  Appellant  does  not  comi>lain  of  this 
instruction,  and,  as  will  be  seen  hereafter,  could  not 
reasonably  do  so.  Following  this,  the  court  instructed 
to  the  effect  that,  if  the  jury  found  the  facts  to  be  as  we 
have  stated  them  above,  then  "that  his  going  on  said 
premises  for  said  purpose  at  the  time  he  states  he  did 
go  there  was  not  unlawful,  and  you  should  not  so  find 
it  to  be."  Appellant  asked  an  instruction,  which  was 
refused,  as  follows:  "The  defendant  would  be  bound 
to  keep  the  property  until  the  next  morning,  and,  if  the 
plaintiff  wished  to  take  possession  before  that  time,  he 
should  ask  permission  of  defendant,  and  if  he  went  upon 
the  defendant's  premises  to  intermeddle  with  the  prop- 
erty so  left,  without  permission  of  defendant,  he  would 
be  doing  an  unlawful  act,  and  your  verdict  must  be  for 
the  defendant"  The  instruction  given  is  correct,  and 
there  was  no  error  in  refusing  that  asked.  The  bam 
and  yard  were  places  to  whic^h  the  patrons  of  the  busi* 
ness  were  invited  to  oome  at  seasonable  hours.  Plain- 
tiff went  there  before  half  past  8  o'clock  in  the  evening, 
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and  while  defendant's  eon  and  a  hired  hand,  with  a 
lighted  lantern,  were  at  work  at  the  bam.  He  went 
there  to  see  that  his  buggy  was  pnt  under  shelter,  and 
to  get  some  article  belonging  to  him,  from  the  buggy. 
Surely  the  time  was  seasonable,  the  purpose  proper, 
and,  therefore,  the  act  was  not  unlawful.  Though  the 
property  was  in  the  care  of  defendant,  plaintiflf  was  not 
a  trespasser  in  going  to  it  when  and  for  the  purpose 
that  he  did,  without  permission,  and  it  is,  therefore, 
immaterial  whether  defendant's  employes  knew  of  his 
presence  or  not. 

III.  The  court  instructed  that  "negligence  is'the 
failure  or  omission  to  do  that  which  an  ordinary  pru- 
dent and  cautious  man  would  do  under  similar  or  like 

circumstances."  Appellant  contends,  and  cor- 
3  rectly  so,  that  this  is  an  incomplete  definition, 

and  that  the  words,  "or  doin^  something  that  a 
reasonable  person  would  not  do/'  should  be  added.  The 
question  of  negligence  involved  in  this  case,  under  the 
instruction  first  referred  to,  was  of  commission,  and 
not  omission.  These  two  instructions,  taken  together, 
were  more  favorable  to  appellant  than  he  was  entitled 
to,  and  therefore  not  prejudicial  to  him.  Section  1485 
of  the  CJode  makes  the  owner  of  the  dog  "liable  to  the 
party  injured  for  all  damages  done  by  his  dog,  except 
when  the  party  is  doing  an  unlawful  act."  Negligence 
by  the  injured  party,  whether  of  omission  or  commis- 
sion, does  not  exempt  the  owner  of  the  dog  from  liabil- 
ity, unless  that  negligence  amounts  to  an  unlawful  act. 
We  think  the  court  erred  in  giving  any  instruction  on 
the  subject  of  negligence,  as  mere  negligence,  not 
amounting  to  an  unlawful  act,  is  no  defense.  These 
instructions  were  more  favorable  to  appellant  than  he 
was  entitled  to,  and  therefore  not  prejudicial  'to  him. 

IV.  On  the  question  of  the  ownership  of  the  dog 
the  court  gave  this  instruction:    "If  you  find  from  the 
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weight  of  iihe  evidence  introduced  on  the  trial  that  the 
dog  was  in  the  possession  of  the  defendant,  and 

4  that  the  defendant  was  harboring  him  on  tie 
premises^  as  owners  usuaUy  do  with  their  do^ 

then  he  will  be  deemed  to  be  the  owner  of  the  dog, 
within  the  meaning  of  the  law/^  It  is  true  that,  under 
said  section  1485,  it  is  only  owners  of  dogs  that  are  made 
liable,  but  possession  and  harboring,  as  owners  usually 
do,  have  been  held  to  be  sufficient  evidence  of  ownership. 
See  O^Harra  v.  Miller  64  Iowa,  462.  There  is  no  error  in 
this  instruction. 

,  V.  On  the  question  of  damage  the  court  gave  this 
instruction:  "(2)  If  you  find  for  the  plaintiff,  then  in 
assessing  his  damages  you  may  allow  him  such  sum  as, 
under  the  evidence,  you  find  will  eomi>ensate  him  for 
the  wound  he  received  as  shown  by  the  evidence,  if  any; 
the  'pain  and  anguish,  mental  and  physical,  if  any, 
which  he  has  suffered,  or  which  the  evidence 

5  shows  it  is  reasona;bly  certain  he  will  hereafter 
suffer,  if  shown  by  the  evidence,  and  caused  by 

the  injuries  received.^^  Appellant  contends  that  no 
claim  is  made  in  the  i)etition  for  future  pain  and 
anguish,  and  that,  therefore,  the  court  erred  in  submit- 
ting that  as  an  element  of  damage.  It  is  alleged  in  the 
I)etition  that  by  reason  of  the  wound  "plaintiff  became 
sick,  sore,  and  lame,  and  suffered  great  bodily  and 
mental  pain  and  anguish,  and  continued  to  suffer  for 
a  long  time  thereafter;  that  plaintiff  has  suffered  great 
pain  and  loss  of  time,  and  was  put  to  great  expense.'* 
These  allegations  are  all  in  the  past  tense,  and  do  not 
even  inferentially  allege  or  claim  damages  for  future 
pain  or  anguish.  Appellee  cites  Meier  v.  Shrunk,  79 
Iowa,  22.  In  that  case  the  plaintiff  alleged  that  he  was 
not  yet  recovered  from  injuries,  and  we  held  that  was 
a  sufficient  allegation  to  warrant  the  court  in  submit-, 
ting  the  question  as  to  future  damages.  Appellee  con- 
tends that  the  fair  import  of  this  ruling  is  that,  when 
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the  petition  does  not  show  a  recovery,  future  damages 
may  be  submitted  to  the  jury.  Its  import  plainly  ia 
that  the  claim  is  only  to  be  submitted  when  the  x)etition 
alleges  that  there  has  not  been  a  recovery.  Appellee  con- 
tends that  evidence  of  future  disaji)ility  was  admitted 
without  objection,  and  therefore  the  instruction  was 
proper.  Whether  that  would  justify  the  instruction  we 
need  not  determine,  as  we  do  not  find  that  such  evidence 
was  introduced.  True,  p'a'ntlflf  testified  to  his  condi- 
tion up  to  and  at  the  time  of  the  trial,  but  there  is  no 
evidence  whatever  to  show  that  that  condition  would 
continue.  Even  his  attending  physician  was  not  a^ked 
whether  the  injuries  were  such  as  to  cause  future  pan 
or  anguish.  Our  conclusion  is  that  the  court  erred  in 
instructing  the  jury  to  consider  future  pain  and  anguish 
in  assessing  damages,  and  that  appellant  was  preju- 
diced thereby.  For  this  reason  the  judgment  of  the 
district  court  is  reversed. 


Edward  H.  Gillette,  Appellant,  v.  Thomas  Meredith. 

BitoppeL  A  director  in  a  corporation,  who  acquiesces  in  the  acts  of 
other  directors  in  urging  and  inducing  a  third  person  to  purchase 
a  mortgage  executed  by  the  corporation,  to  prevent  its  foreclosure, 
is  estopped  as  against  such  purchaser  to  deny  the  yaUdity  of  the 
mortgage. 

Appeal  from  Polk  District  CouH. — ^Hon.  T.  F.  Steven- 
son, Judge. 

Tuesday,  October  12, 1897 

Action  to  enjoin  the  foreclosure  of  defendant's 
mortgage  executed  by  the  Farmers'  Tribune  Company. 
E^m  a  decree  dismissing  the  plaintiff's  petition,  he 
appeals.—  Affirmed. 


156  Gillette  v.  Meredith.  [103  Iowa 

C.  C.  Cole  for  appellant, 

Mackenzie  &  Dewey  and  Read  &  Read  for  appellee. 

Ladd,  J. — A  newspaper  known  as  the  Iowa  Trib- 
une was  established  by  J.  B.  Weaver  and  E.  H.  Gillette, 
and  then  transferred  to  the  Iowa  Tribune  Publishing 
Company.  Afterwards,  the  property  of  this  company 
was  sold  to  the  Farmers'  Tribune  Company,  a  part  of 
the  consideration  being  the  assumption  of  all  the 
indebtedness  of  the  former  company,  including  certain 
notes  of  Weaver  and  Gillette  to  S.  S.  Gillette,  which 
the  Iowa  Tribune  Publishing  Company  had  agreed  to 
pay.  Under  a  decree  in  an  action  for  divorce,  Gillette 
became  owner  of  the  indebtedness  on  these  notes,  and, 
as  such  creditor  of  the  Farmers'  Tribune  Company, 
instituted  this  action  to  enjoin  the  foreclosure  of  the 
defendant's  mortgage.  This  mortgage  appears  to  have 
been  executed  by  said  company  to  F.  H.  Hunter,  Octo- 
ber 25,  1892,  securing  three  notes,  amounting  to  two 
thousand,  four  hundred  and  seventy-eight  dollars  and 
forty-four  cents.  Gue  had  a  claim  against  the  company 
of  one  thousand,  two  hundred  and  sixty-three  dollars 
and  thirty-three  cents,  and  to  him  Wooster  assigned  his 
claim  of  seven  hundred  and  three  dollars  and  eleven 
cents,  Roe  his  of  four  hundred  dollars,  and  Scott  his  of 
one  hundred  and  four  dollars  and  eighty  cents.  All 
these  were  transferred  to  Hunter,  who  thereupon 
demanded  payment,  and  received  the  notes  and  mort- 
gage in  settlement.  The  plaintiff  insists  that  only  four 
of  the  nine  directors  were  present  at  the  meeting 
authorizing  the  execution  of  the  mortgage,  which  cov- 
ered all  the  property  of  the  company,  and  that  it  had  its 
inception  in  fraud,  and  was  without  consideration.  In 
the  view  we  take  of  the  case,  it  is  not  necessary  to 
inquire  into  the  validity  of  the  indebtedness,  or  whether 
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all  requirements  were  observed  in  giving  the  mortgage. 
It  is  enough  to  say  that  the  records  of  the  company 
show  that  five  of  the  nine  directors  were  present  order- 
ing the  making  of  the  notes  and  mortgage,  and  the 
defendant  purchased  them  without  any  notice  what- 
ever of  the  fraud  alleged  or  want  of  consideration,  if 
such  there  was,  or  of  the  fact  that  Hunter  was  not  the 
unqualified  owner.  The  defendant  pleads  that  plain- 
tiff is  estopped  from  questioning  the  validity  of  his 
mortgage,  and  the  evidence  fully  sustains  the  plea. 

When  the  first  note  became  due,  Hunter  began 
foreclosure  proceedings,  and  the  defendant,  as  one  of 
the  directors,  was  importuned  by  at  least  four  other 
directors  to  purchase  the  mortgage,  and  avoid  fore- 
closure. The  defendant  lived  at  Atlantic,  and  Wooster, 
to  induce  him  to  part  with  his  money,  labored  with  him 
two  days  and  a  night  without  avail.  Scott  and  Roe 
made  the  same  attempt,  only  to  fail.  Weaver,  with  one 
of  these,  interviewed  him,  vnth  no  better  results. 
Finally,  he  was  telegraphed  to  come  to  Des  Moines, 
and,  by  the  representations  of  the  four  parties  named, 
all  of  whom  were  directors  of  the  company,  was  induced 
to  buy  and  take  an  assignment  of  the  mortgage.  Gillette, 
who  was  also  a  director,  knew  of  the  efforts  being  put 
forth  and  the  purpose  had  in  doing  so,  and,  as  he  says, 
acquiesced  in  what  the  rest  did.  He  had  an  interest 
other  than  director  and  creditor,  for,  under  an  agree- 
ment with  the  company,  he  and  Weaver  had  recently 
sold  a  large  amount  of  stock  on  their  representation 
that  it  was  a  good  investment,  and  a  foreclosure  "would 
cut  out  all  these  parties'^  purchasing.  He  testifies  that 
'*the  situation  was  extremely  distressing  to  us,  and 
therefore  the  effort  to  get  Ool.  Meredith  to  purchase 
that  mortgage  to  prevent  its  foreclosure."  He  after- 
wards admitted  to  Meredith  "having  told  them  to  go 
and  get  five  thousand  dollars  of  you  to  pay  those  mort- 
gages off,  and  put  that  paper  on  its  feet."   At  a  meeting 
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of  the  stockholders,  in  November,  1892,  after  the  execu- 
tion of  the  mortgage,  and  before  its  purchase  by  Mere- 
dith, Gillette  being  present,  a  resolution  was  adopted 
unanimously  ordering  the  directors,  by  mortgage  or 
otherwise,  to  liquidate  the  indebtedness  of  the  concern 
in  whole  or  in  part.  But  the  plaintiff  says  he  did  not 
know  of  the  defects  inhering  in  the  mortgage  until 
shortly  before  this  action  was  begun,  sixteen  months 
afterwards.  He  heard  of  the  giving  of  the  mortgage, 
however,  a  few  days  after  its  execution,  and  says  he  was 
astonished  by  the  information.  By  the  exercise  of 
ordinary  diligence,  he  might  have  known  all  the  cir- 
cumstances connected  with  the  mortgage,  and  as,  in 
the  capacity  of  director,  he  was  charged  with  the  pro- 
tection and  care  of  the  company's  property,  he  ought 
to  have  learned  these  before  encouraging  the  purchase 
of  the  security.  The  plaintiff  insists  that  he  sent  no  one 
to  Meredith,  but  the  evidence  shows  that  he  was  fully 
informed  of  what  the  others  were  doing,  and  fully 
acquiesced  therein,  and  encouraged  every  effort  to 
induce  Meredith  to  make  the  purchase,  and  was  very 
anxious  for  him  to  do  so.  He  was  willing  to  stand  by, 
as  he  testifies,  and  see  Meredith  put  his  money  into  an 
enterprise  that  he  knew  was  ruined  a  year  before,  for 
he  "wanted  to  see  that  pai>er  rise  like  an  eagle  out  of 
its  ashes."  The  defendant  having  acted  in  such  com- 
plete harmony  with  the  wishes  and  aspirations  of  the 
plaintiff,  and  having  been  induced  to  purchase  the  mort- 
gage by  the  efforts  and  representations  of  the  four 
directors,  in  all  of  which  the  plaintiff  fully  acquiesced 
and  agreed,  he  will  not  now  be  permitted  to  question 
the  transaction  or  the  title  to  the  property  purchased. — 
Affirmed. 
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The  Farmers^  Trust  Company,  Appellant,  v.  Anna 
Linn,  Intervener. 

Frandalent  GoDTeyanee:  eyidbncb.  Where  money  is  obtained  by  a 
loan  on  the  homestead,  standing  in  the  name  of  the  wife,  a  pur- 
chase of  personalty  in  the  name  of  the  wife,  paid  for  by  a  portion 
of  the  money  so  obtained,  is  not  fraudulent  as  to  the  creditors  of 
the  husband. 

Appeal  from  Woodbury  District  Court. — Hon.  G.  W. 
Wakefield,  Judge. 

Tuesday,  October  12,  1897. 

This  action  was  commenced  at  law  against  the 
defendant,  Charles  Linn,  to  recover  the  amount  of  a 
promissory  note,  and  was  aided  by  attachment.  The 
writ  of  attachment  was  levied  upon  a  grading  machine 
of  which  the  intervener  claims  to  be  the  owner.  Her 
claim  of  ownership  was  presented  by  a  petition  of  inter- 
vention, to  which  the  plaintiff  filed  an  answer.  There 
was  a  trial  by  jury  on  the  issues  thue  presented,  which 
resulted  in  si)ecial  findings  and  a  judgment  in  favor  of 
the  intervener.    The  plaintiff  api)eals. — Affirmed. 

Lohr,  Gardiner  &  Lokr  for  appellant. 

Carter  dk  Brown  for  appellee. 

Robinson,  J.  —  I.  On  the  twenty-fourth  day  of 
July,  1890,  Charles  Linn  entered  into  an  agreement 
in  writing  with  the  Austin  Manufacturing  Company 
for  the  purchase  of  the  grader  in  question.  It  was 
delivered  to  him,  and  on  the  twelfth  day  of  August, 
1890,  he  paid  therefor  the  contract  price,  one  thousand, 
two  hundred  dollara    The  money  thus  paid,  and  fifty 
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dollare  for  freiglit,  was  obtained  of  a  local  bank  on  two 
promissory  notes  which  were  signed  by  Linn,  J.  P, 
Blood,  and  F.  B.  Robinson,  one  of  which  was  for  fonr 
hnndred  and  fifty  dollars,  and  the  other  for  eight  hun- 
dred dollars.  Blood  and  Robinson  signed  as  sureties, 
and  to  secure  them,  Linn  gave  to  them  a  mortgage  on 
the  grader.  Robinson  testifies  that  the  four  hundred 
and  fifty  dollar  note  was  paid  in  the  fall  of  the  year 
1890,  or  in  the  spring  of  the  next  year;  that  a  part  of  the 
other  note  was  paid  in  the  year  1890,  and  the  remainder 
in  the  year  1892  or  1893;  and  that  these  payments 
were  made  with  money  which  belonged  to  Oharles  Linn 
and  to  Oharles  and  A.  B.  Linn.  In  the  year  1892, 
Oharles  Linn  sold  the  machine  to  his  brother,  A.  B. 
Linn,  and  took  from  him  a  mortgage  on  it,  which,  as  we 
understand  the  record,  was  security  for  the  unpaid  part 
of  the  purchase  price.  In  the  latter  part  of  the  year  1890, 
John  Brown  and  Anna  Brown,  through  their  agent, 
Robinson,  made  a  loan  of  one  thousand,  two  hundred 
dollars  to  Oharles  Linn,  or  to  him  and  his  wife,  the  inter- 
vener, and  took  as  a  security  therefor  a  mortgage  on 
the  homestead  of  Oharles  Linn  and  his  wife  and  upon 
an  adjoining  lot,  and  afterwards  took  an  assignment 
of  the  mortgage  on  the  grader  given  by  A.  B.  Linn. 
That  mortgage  was  renewed  by  A.  B.  Linn  to  the 
Browns,  and  the  new  mortgage  was  foreclosed  by  them, 
and  the  grader  was  sold  thereunder  in  January,  1894. 
The  sale  was  made  to  the  mortgagees,  although  Robin- 
son states  that  it  was  made  for  Oharles  Linn,  who  did 
not  wish  to  be  known  as  the  purchaser;  and  that  he 
afterwards  directed  that  a  bill  of  sale  for  the  grader 
be  made  by  the  Browns  to  his  wife,  which  was  done. 
Oharles  Linn  denies  that  he  told  Robinson  that  he  did 
not  wish  to  be  known  as  the  purchaser,  and  claims 
to  have  told  him  that  the  grader  belonged  to  his 
wife  from  the  first.    The  intervener  claims  that  it  was 
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in  fact  purchased  of  the  Austin  Manufacturing  Com- 
pany for  her,  and  was  paid  for  from  the  proceeds  of  the 
loan  on  the  homestead.  It  is  shown  that  the  title  to  the 
homestead  which  the  intervener  and  her  husband  mort- 
gaged to  the  Browns  was  vested  in  the  intervener, 
and  that  she  had  paid  the  larger  part  of  the  pur- 
chase price  therefor  with  money  which  belonged  to 
her.  Both  the  intervener  and  her  husband  testify  that 
the  grader  was  purchased  with  the  money  which  was 
obtained  from  the  Brown  loan,  and  that  it  belonged 
to  her  when  the  attachment  was  levied.  The  bill  of 
sale  given  by  the  Browns  was  then  on  record,  and  the 
grader  stood  on  a  vacant  lot  near  the  premises  of  the 
intervener.  Robinson  testifies  that  the  proceeds  of  the 
Brown  loan  were  used,  under  the  direction  of  Charles 
Linn,  chiefly  in  paying  his  debts,  and  that  only  about 
two  hundred  dollars  were  paid  to  him,  and  that  the 
netes  for  the  grader  were  paid  with  money  obtained 
from  other  sources.  It  is  quite  probable  that  this  testi- 
mony is  true,  and  that  the  intervener  and  her  husband 
did  not  know  just  what  application  had  been  made  of 
the  money  obtained  from  different  sources,  as  Eobin- 
son  appears  to  have  paid  out  the  money  for  the  benefit 
of  Linn,  and  probably  under  his  direction,  and  retained 
possession  of  nearly  all  of  his  notes  which  were  paid. 
But,  however  that  may  have  been,  the  intervener  could 
have  obtained  title  to  the  grader  when  it  was  originally 
purchased  substantially  as  she  claimed,  even  though 
her  husband  used  the  proceeds  of  the  homestead  loan 
for  his  own  purposes,  and  replaced  them  by  money 
obtained  from  other  sources.  The  purchase  by  the 
Browns  at  foreclosure  sale,  so  far  as  is  shown,  was 
valid,  although  the  consideration  recited  in  the  bill  of 
sale  is  only  one  dollar,  and  the  intervener  did  not  pay 
anything  for  it  at  that  time.  The  real  character  of  the 
transaction  between  the  Browns,  Charles  Linn,  and  the 
intervener,  which  included  the  foreclosure  sale  and 
Vol.  103  la— 11 
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the  giving  of  the  bill  of  sale,  is  not  fully  shown.  It  does 
not  appear  that  the  foreclosure  sale  was  invalid,  and 
there  is  no  ground  for  presuming  that  it  was.  The 
jury  was  authorized  to  find  that  it  vested  the  title  to  the 
grader  in  the  Browns,  and  they  had  the  right  to  transfer 
it  to  the  intervener,  even  for  a  nominal  consideration. 
It  appears  that  Oharles  Linn  regarded  the  transfer  as 
rightly  vesting  in  the  intervener  the  title  to  the  grader, 
because  of  the  money  which  had  been  obtained  on  her 
properly,  and  used  as  stated.  That  the  moAey  so  pro- 
cured and  used  furnished  a  sufficient  consideration  for 
the  transfer  by  the  bill  of  sale,  if  procured  by  Charles 
linn,  ig  clear.  We  conclude  that  the  evidence  is  suffi- 
cient to  support  the  special  findings  of  the  jury,  and 
that  they  authorized  the  judgment  rendered  in  favor  of 
the  intervener. 

II.  The  appellant  complains  of  the  ninth  para- 
graph of  the  charge,  which  is  as  follows:  "Par.  9. 
Plaintiff  alleges  the  machine  attached  was  at  the  time 
the  property  of  Charles  linn,  and  that  the  transfer  by 
bill  of  sale  to  intervener  was  without  consideration, 
and  made  to  defraud  creditors  of  Chas.  linn,  and  there- 
fore void  As  a  mattCT  of  law,  the  burden  of  so  proving 
is  upon  plaintiff.  If  the  bill  of  sale  was  without  con- 
sideration, and  made  for  the  purpose  of  hindering  or 
delaying  creditors,  the  same  would  not  be  a  defense 
against  the  attachment.  So,  if  you  find  from  the  evi- 
dence that  Charles  linn  originally  bought  said 
machine,  sold  it  to  A.  B.  linn,  taking  a  mortgage;  that 
said  Chaa  Linn  thereafter  foreclosed  the  mortgage, 
and  caused  a  bill  of  sale  to  be  made  to  intervener  with- 
out any  con^deratlon  paid  or  given  by  her,  and  with 
intent  and  purpose  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors, — ^then  find  for  plaintiff  against 
intervener.''  The  appellant  contends  that  the  court 
erred  in  giving  the  last  half  of  the  paragraph,  for  the 
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alleged  reason  that  the  evidence  showed  without  con- 
tradiction that  Charles  Linn  did  originally  buy  the 
machine,  and  cause  it  to  be  transferred  to  hie  wife  with- 
out consideration.  That,  as  we  have  seen,  is  not  the 
case.  There  was  evidence  from  which  the  jury  may 
have  found  a  purchase  by  the  wife  for  a  full  and  valid 
consideration.  The  paragraph  is  criticised  in  other 
re8i>ects,  but  what  we  have  said  disposes  of  most  of 
the  questions  thus  presented,  and  the  others  are  unim- 
portant. Although  there  is  some  evidence  which  tends 
strongly  to  sustain  the  claims  of  the  appellant,  we  do 
not  find  any  sufficient  ground  for  interfering  with  the 
judgment  of  the  district  court,  and  it  is  therefore 

AFFIBMED. 


Gamet  &  Ogdbn  and  Z.  T.  Notes  v.  W.  R.  Simmons 
AND  George  A.  Wallace,  Appellants,  and  Gamet 
&  Ogden  and  Z.  T.  Notes  v.  Mahulda  Wallace 
AND  W.  R.  Simmons,  Appellants. 

Frandolent  CoiiTeyanee:  evidenob.  A  conveyance  by  a  man  heavily 
2  indebted,  to  his  son-in-law  and  his  stepdaughter,  neither  of  whom 
had  any  money  or  property  with  which  to  meet  the  payments 
which  it  is  claimed  were  to  be  made  for  it,  and  which  were  evi- 
denced by  their  notes,  given  while  they  lived  in  the  family  of  the 
grantor,  and  while  they  knew  of  his  indebtedness,  is  fraudulent 
as  to  grantor's  creditors. 

Same:    Notice.    Where  a  purchaser  of  land  has  knowledge  of  such 
8    circumstances  as  would  put  a  prudent  person  on  inquiry  as  to  the 
intent  of  the  grantor  to  hinder  or  delay  his  creditors,  the  convey- 
ance is  fraudulent. 

Consideration.    A  transfer  of  land  to  one's  stepdaughter,  based 
4    on  a  promise  which  is  not  binding  on  the  promisor,  is  voluntary 
and  fraudulent  as  to  creditors,  where  he  has  no  other  property 
left  with  which  to  pay  debts. 

Bule  Applied,    The  promise  by  a  stepfather,  to  deed  land  to  his 
4   stepdaughter,  as  soon  as  she  was  married,  if  before  that  time  she 
will  travel  with  and  take  care  of  him,  is  not  binding  upon  him 
where  she  is  a  minor,  and  he  is  standing  in  loco  parentis. 


164  Gamet  &  Ogden  v.  Simmons.  [108  Iowa 

Action  to  set  aside:    Joinder.    Several  judgment  creditors  may 
1    join  in  an  action  to  set  aside  a  fraudulent  conyeyance. 

J. ADD,  J.,  took  no  part. 

Appeal  from  Harrison  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Tuesday,  October  12, 1897. 

Creditors'  bill  to  subject  certain  real  estate,  the 
legal  title  to  which  is  in  George  A.  Wallace  and 
Mahulda  Wallace,  to  the  payment  of  certain  judg- 
ments against  W.  R.  Simmons.  From  a  decree  grant- 
ing the  relief  prayed,  defendants  appeal. — Affirmed. 

J.  S.  Dewell  for  appellants. 
S.  H.  Cochran  for  appellees. 

Deemer,  J.  —  The  plaintiffs  in  the  two  suits 
entitled  as  above  are  the  same,  and  they  were  brought 
against  a  common  defendant,  W.  R  Simmons,  to  set 
aside  two  certain  conveyances  made  by  Simmons, — one 
to  George  A.  Wallace,  his  son-in-law,  and  the  other  to 
Mahulda  Wallace,  his  stepdaughter.     The  two  suits 

were  tried  at  the  same  time,  and  upon  practi- 
1  cally  the  same  evidence.    To  the  petitions,  which 

are  in  the  usual  form,  defendants  filed  a  motion 
to  require  plaintiffs  to  elect  as  to  which  of  them  they 
would  prosecute,  and  to  dismiss  as  to  the  other,  for  the 
reason  that  there  was  a  misjoinder  of  parties  plaintiff 
and  causes  of  action.  From  the  petitions  it  appears 
that  each  of  the  plaintiffs  obtained  judgment  against 
W.  R.  Simmons  on  the  same  day,  and  that  the  convey- 
ances in  question  were  made  with  intent  to  defraud 
the  creditors  of  the  judgment  debtor.  In  the  case  of 
Gorrell  v.  Gates,  79  Iowa,  632,  we  held  that  several 
judgment  creditors  may  join  in  an  action  to  set  aside 
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a  fraudulent  conveyance.    The  defendants'  motion  was 
properly  overruled. 

II.  Appellees  obtained  their  judgments  against 
Simmons  in  April  of  the  year  1894.  The  conveyances 
which  they  seek  to  set  aside  were  made  on  the  thir- 
teenth day  of  December,  1893.     Simmons  is  a  blind 

man,  who  puts  in  most  of  his  time  begging. 
2  Prior  to  the  making  of  the  deeds  he  married  a 

widow  with  one  daughter,  Mahulda.  This  giri 
was  then  six  years  of  age.  After  the  marriage  the 
child  traveled  with  and  helped  to  care  for  Simmons 
during  his  pilgrimages,  until  she  was  about  twelve 
years  of  age.  About  a  month  prior  to  the  time  the 
conveyances  were  made,  Mahulda  married  George  Wal- 
lace, and  the  two  have  lived  with  Simmons  ever  since. 
At  the  time  the  deeds  were  executed,  Simmons  was 
heavily  in.  debt,  of  which  fact  both  George  and  Mahulda 
Wallace  had  knowledge.  He  owned  or  had  title  to 
about  two  hundred  and  fifty  acres  of  land  of  the  value 
of  about  two  thousand  dollars.  One  hundred  and 
seventy  acres  of  this  land  he  conveyed  to  George  Wal- 
lace in  consideration,  as  he  says,  of  an  assumption  by 
Wallace  of  the  indebtedjiess  then  standing  agains^t  it, 
and  the  execution  of  notes  to  the  amount  of  nine  hun- 
dred dollars.  Wallace  had  no  property  at  this  time,  and 
no  means  whereby  he  might  reasonably  expect  to  i)ay 
his  obligations.  Forty  acres,  incumbered  to  the  extent 
of 'four  hundred  dollars,  he  transferred  to  Mahulda 
Wallace,  in  consideration,  he  says,  of  a  promise  made 
her  that,  if  she  would  travel  with  and  take  care  of  him, 
he  would  deed  her  some  land  as  soon  as  she  was  mar- 
ried. He  also  conveyed  to  her  ten  acres  of  the  land,  for 
which  she  gave  him  her  note  for  one  hundred  dollars.  He 
also  transferred  forty  acres  to  one  Sconlar  at  or  about 
the  same  time,  and  retained  forty  acres  as  his  home- 
stead.   Almost  immediately  upon  receipt  of  the  notes 
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Simmons  delivered  tliem  to  a  relative  in  Appanoose 
county,  to  whom  he  claims  to  have  sold  them.  The  one 
hundred  dollar  note  given  by  Mahulda  Wallace  she 
paid  from  proceeds  of  timber  cut  from  the  ten-acre 
tract.  Without  setting  forth  even  the  substance  of  the 
evidence  relied  upon  by  appellees  to  sustain  their  plea 
of  fraud,  it  is  sufficient  to  say  that  we  are  constrained 
to  believe  that  their  claim  is  established.  Neither  of 
the  grantees  in  these  deeds  had  any  money  or  property 
with  which  to  meet  their  notes.  They  lived  in  the 
family  of  the  grantor,  and  knew  that  he  was  heavily 
involved,  and  we  are  satisfied  that  Mahulda  Wallace 
did  not  know  of  the  conveyances  to  her  until  some  time 
after  they  were  made.  We  doubt  very  much  the  story 
with  reference  to  the  execution,  delivery,  and.  transfer  of 
the  nine  hundred  dollar  notes  by  George  Wallace.  The 
evidence  tends  to  show  that  these  notes  were  handed 
to  Mrs.  Simmons,  the  wife  of  the  grantor,  and  were 
placed  in  a  trunk  by  her.  G^eorge  Wallace  was,  accord- 
ing to  his  claim,  a  purchaser  of  the  land;  and 

3  the  rule  is  well  settled  that,  if  a  purchaser  has 
knowledge  of  such  facts  and  circumstances  tend- 
ing to  show  that  the  debtor  intends  by  the  sale 
to  hinder,  delay,  or  defraud  his  creditors  as  would  put 
a  prudent  person  upon  inquiry,  the  sale  is  fraudulent 
Bedhead  v.  Pratt,  72  Iowa,  99.  That  he  had  knowledge 
of  such  facts  is  apparent,  and  the  conveyance  is,  there- 
fore, fraudulent.    The  same  rule  obtains  as  to  the  ten 

acre  tract  conveyed  to  the  stepdaughter.     The 

4  conveyance  of  the  forty  acres  calls  for  the  appli- 
cation of  another  principle.  The  alleged  prom- 
ise on  which  the  conveyance  was  based  was  made  by 
Simmons  to  his  stepdaughter,  while  she  was  a  minor, 
and  he  was  standing  in  loco  parentis,  and  it  was  not 
binding  upon  him.  Dick  v.  Grissom,  1  Freeman  C3h. 
(Miss.)  434;  Gerdes  v.  Weiser,  54  Iowa,  591;  Irish  v. 
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Bradford,  64  Iowa,  304;  SwaHz  v.  Hazlett,  8  Cal.  118. 
A  transfer  based  upon  such  a  promise  was  voluntary, 
and  under  the  showing  made  in  this  case,  was  foi 
that  reason,  fraudulent.  Bump,  Fraudulent  Convey- 
ances, p.  230;  Elwell  v.  Walker,  52  Iowa,  256;  Peterson 
V.  Bone,  76  Iowa,  447.  The  decree  of  the  district  court  is 
right  and  it  ifi  affibmeb. 

Ladd,  J.,  took  no  part 


Joseph   Mebbypield  v.  P.  P.  Swift  and  Wiluam 
Ejianbr,  Appellant. 

InUxicatiiig  Liqoors:  abatement  of  nuisance.  A  decree  ordering 
that  a  building  be  closed,  and  that  the  owner  shall  pay  the  costs 
and  attorney  fees  incurred  in  proceedings  to  enjoin  the  continu- 
ance of  a  liquor  nuisance  in  such  building,  is  unauthbrized  where 
tiie  sale  of  intoxicating  liquors  was  made  by  a  trespasser  without 
the  owner's  knowledge  or  consent,  and  the  sale  of  the  liquor  and 
the  occupancy  of  the  trespasser  had  ceased  before  the  petition 
was  filed. 

Appeal  from  Keokuk  District  Court. — Hon.  D.  Ryan, 

Judge. 

Tuesday,  October  12, 1897. 

This  is  an  action  in  equity  to  enjoin  the  continu- 
ance of  a  liquor  nuisance.  Swift  made  default.  A 
decree  was  entered  against  the  defendants,  abating  the 
nuiflance,  enjoining  the  carrying  on  of  the  business, 
and  ordering  the  building  closed  for  one  year;  a  too, 
that  the  furniture,  fixtures,  and  movable  property  in 
said  building  be  sold,  and  the  proceeds  of  such  sale 
applied  in  payment  of  the  costs.  The  costs,  including 
attorney's  fees  and  costs  of  abatement  and  sale,  were 
decreed  to  be  a  lien  upon  said  real  estate.  The  defend- 
ant Kraner  excepted  and  appeals. — Reversed 
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Steck  &  Smith  for  appellant. 
Hamilton  &  Donohoe  for  appellee. 

KiNNE,  C.  J. — The  defendant  Kraner  owned  a 
bnilding  in  the  town  of  Hedrick,  in  Keokuk  county, 
Iowa.  He  resided  in  the  city  of  Ottumwa.  The  defend- 
ant Swift,  in  September,  1895,  without  any  lease  from 
Kraner,  and  without  his  knowledge  or  consent,  entered 
eaid  building,  and  for  two  or  three  days  illegally  sold 
liquor  therein.  Theee  sales  and  Swift's  occupancy  of 
the  building  had  ceased  prior  to  the  time  the  petition 
in  this  case  was  filed.  Under  these  facts  there  was  no 
occasion  to  commence  this  action  against  the  owner  of 
the  building.  Swift  was  a  trespasser  upon  the  prem- 
ises. He  had  no  right  there  whatever,  and  Kraner  did 
not  know  that  he  had  ever  been  an  occupant  of  his 
building,  or  selling  liquors  therein,  until  the  notice  in 
this  case  was  served  on  him. 

The  decree  below,  in  so  far  as  it  ordered  the  build- 
ing closed,  and  made  the  costs  and  attorney's  fees  and 
costs  of  abatement  and  sale  a  lien  upon  the  property  of 
Kraner,  was  unwarranted.  Drake  v.  -King shaker^  72 
Iowa,  441;  Eckert  v.  David,  75  Iowa,  302;  Morgan  v. 
Koestner,  83  Iowa,  134;  State  v.  Lawler,  85  Iowa,  564; 
State  V.  Severson,  88  Iowa,  714;  State  v.  Price,  92 
Iowa,  181.  The  decree  below,  in  the  respects  above 
mentioned,  being  erroneous,  it  is  reversed. 


\i^L-^  State  of  Iowa  v.  Frank  Borland,  Appellant. 
103  m 

dill    74 

loa  168  (ntent  in  Manslanghter:    intoxication:    Jury  question.    Where  it  is 

^  ^  wd  ^    ^^®  ^^^  ^^  ^^®  ^^^®  *^*^  conviction  of  manslaughter  must  depend 

142    6^  upon  whether  defendant  aided  another  in  a  deadly  assault,  the 

'  4    intent  of  defendant  is  so  involved  as  that  his  being  intoxicated 

bears  upon  the  formation  of  such  intent;  and  it  is  erroneous  to 
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charge  the  jury  that  his  intoxication  does  not  affect  his  guilt  or 
innocence  of  manslaughter. 

Profinee  of  Jary:  weight  of  evidence.  In  an  instruction  as  to 
8  the  effect  of  intoxication  on  the  guilt  of  a  defendant  charged 
2  with  murder,  it  is  error  to  state  that  there  is  some  evidence  tend- 
ing to  show  that  defendant  was  under  the  influence  of  intoxicat- 
ing liquors,  as  the  word  "some"  would  be  expressive  of  the  opinion 
of  the  court  as  to  the  quantity  and  weight  of  the  evidence  of 
intoxication. 

Appeal  from  Fayette  District  Court. — Hon.  L.  E.  Fel- 
lows, Judge. 

Tuesday,  October  12,  1897. 

Indictbtent  for  murder.  Verdict  of  manslaughter. 
Judgment  thereon,  and  the  defendant  appealed. — 
Reversed. 

Ainsworth  &  Ainsworth  and  W.  E.  Fuller  for 
app3llant. 

Milton  Remlet/,  attorney  general,  and  Jesse  A.  Miller 
for  the  state 


Granger,  J. — I.  The  indictment  is  for  murder 
in  the  first  degree  againet  Frank  Darland  and  Willie 
Smith.  Separate  trials  were  granted.  On  the  eleventh 
of  December,  1894,  Borland,  Smith,  one  Bowser,  and 
Andrew  and  Jacob  Neleon  started  from  West  Union, 
in  Fayette  county,  Iowa,  in  a  wagon.  It  seems  that 
Bowser  owned  and  drove  the  team.  Borland,  Bowser, 
and  Andrew  Nelson  occupied  a  seat,  with  Borland 
between  the  other  two.  Jacob  Nelson  and  Smith  stood 
up  behind  the  others.  They  had  some  alcohol,  and 
had  been  drinking.  Some  three  miles  from  West 
Union,  the  men  became  involved  in  a  quarrel,  resulting 
in  the  death  of  Andrew  Nelson.     The  circumstances 
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under  which  the  party  was  found  may  be  best  under- 
stood by  part  of  the  testimony  of  John  Blunt,  as  fol- 
lows: "I  reside  three  miles  and  a  half  from  town,  east 
of  the  Clermont  road.  I  am  a  farmer.  Eeside  over  half 
a  mile  from  the  scene  of  the  trouble,  south,  and  a  little 
east  Ejolow  defendant  Dorland  and  Willie  Smith.  On 
the  eleventh  of  December  last,  I  heard  something 
unusual  on  the  Clermont  road.  It  was  a  still  evening, 
and  I  heard  loud  talk  over  there.  Could  hear  nothing 
in  particular,  more  than  some  curse  words, — ^swearing. 
Eton^t  think  anybody  could  tell  what  they  were  saying. 
Told  the  boy  to  go  and  get  the  horse,  and  saddle  him  up. 
Didn't  hear  this  loud  talk  and  swearing  but  a  short 
time.  Would  not  think  it  was  more  than  a  minute  or 
two.  Then  I  went  into  the  house,  got  my  coat,  and  told 
the  boy  to  get  my  horse.  Then  I  went  back  into  the 
house,  and  then  went  on  to  the  bam,  got  the  horse,  and 
started  over  where  the  noise  was.  There  is  a  road 
across  from  my  place  to  the  Clermont  road, — a  track 
where  the  milkmen  drive.  There  is  a  gate  at  the 
Clermont  road.  Went  through  that  It  was  east  of 
the  scene  of  the  alleged  crime  about  twenty-five  rods. 
While  at  the  fence,  I  hard  some  one  say,  Tor  God's 
sake,  don't  pound  them  any  more!'  I  was  then  at  the 
gate  on  the  south  side  of  the  road,  twenty-five  or  thirty 
rods  from  them,  east  of  where  the  trouble  occurred. 
Came  up  within  three  or  four  rods  of  the  boys.  Heard 
somebody  say,  *Keep  still,  there  is  somebody  coming;' 
and  then  I  think  it  was  Smith  or  Frank  said,  *That  is 
John  Blunt,'  or  *It  is  John  Blunt's  horse,'  and  they  said 
^Hallo!'  and  I  answered  them;  and  then  they  came  out 
where  I  was,  and  took  hold  of  me.  Both  of  them  got 
hold  of  me,  and  went  on  to  tell  me  that  they  had  had  a 
hell  of  a  fight.  They  said  they  had  had  a  hell  of  a 
damned  fight,  and  one  of  them  had  struck  Willie,  and 
shot  at  him  or  'shot  at  us.'    They  said  they  didn't  know 
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whether  the  damned  fools  shot  at  them  or  shot  in  the 
air,  and  I  asked  them  where  the  f  ellowe  were  that  they 
had  the  fight  with,  and  they  said,  *There  the  son  of 
bitches  are, — out  there,  on  the  ground.'  We  got  along 
up  to  where  Dave  etood  by  the  wagon,  and  they  eaid 
they  had  taken  the  revolver  away  from  them,  and  Dave 
had  it  in  his  pocket.  From  that  I  went  out  to  where 
Andrew  lay  on  the  south  side  of  the  track,  and  asked 
him  if  he  was  hurt.  He  lay  there  with  his  head  to  the 
east  and  south,  and  his  feet  to  the  north, — ^in  that 
direction  (indicates);  and  the  wagon  was  off  in  this 
direction,  and  I  went  to  the  one*  nearest  the  wagon,  the 
same  one  I  went  to  first,  raised  him  up,  and  asked  him 
if  he  was  hurt.  He  didn't  make  any  answer.  Felt  of 
his  pulse,  and  thought  from  the  way  his  pulse  beat  he 
was  pretty  near  dead.  He  lay  stretched  out  full  length 
on  his  stomach  and  side.  I  went  over  to  the  other  body. 
It  lay  on  the  north  side,  in  almost  the  same  direction 
and  position,  just  about,  on  his  left  side;  that  is,  on  his 
stomach  or  side.  Asked  him  the  same  question,  and 
he  didn't  reply.  Then  went  back  to  the  boys,  and  told 
Dave  we  would  have  to  do  something  with  those  boys; 
that  they  would  chill  out  there  on  the  ground.  And 
Dave  said  he  couldn't  do  anything;  he  couldn't  leave 
his  team.  Told  him  he  would  have  to  unhitch  them;  we 
would  have  to  get  them  up.  Frank  heard  what  I  said, 
and  said  he  would  help  put  the  boys  in,  and  he  did  help 
put  them  in.  Andrew  was  put  in  first.  The  boys  were 
lying  a  rod  or  more  apart;  yes,  more  than  a  rod.  One 
was  further  east  than  the  other.  There  would  be  more 
than  a  rod's  difference  between  the  two  from  the 
wagon.  We  put  Andrew  in  first.  Put  him  in  feet  firsi. 
Frank  and  Mr.  Shmuhl  helped  put  him  in,  and  I  got  in 
the  wagon,  to  straighten  him  around,  and  to  lay  him 
down  in  the  wagon.  When  I  got  him  about  half  down, 
he  made  a  struggle,  raised  up,  made  a  struggle,  and 
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kicked  both  feet  right  out  over  the  wheel.  The  horses 
were  started  and  backing.  I  helped  him  set  up  against 
the  end  gate  like,  and  took  his  feet,  and  put  them  back 
into  the  wagon;  then  straightened  him  down  in  the 
wagon,  and  laid  him  out,  and  put  something  under  his 
head,  and  laid  him  down  there.  As  I  was  doing  this, 
the  other  one  laid  over  west  a  ways.  The  horses  had 
started  maybe  four  or  five  feet.  Frank  went  and  got 
hold  of  the  other  one,  and  lifted  him  up  pretty  near  to 
the  wagon.  Then  I  got  out,  and  we  put  him  in  head 
first  Frank  helped  put  him  in.  I  put  a  coat  under 
the  one's  head  we  put  in  last;  pulled  him  up  and  put  a 
coat  under  his  head.  I  told  the  boys  to  get  ready  and 
go.  Frank  said  he  wanted  his  overcoat;  wanted  to 
know  where  his  overcoat  was.  Told  him  I  didn't  know; 
I  put  a  coat  under  those  Norwegians'  heads.  He  went 
up  and  said  *that  no  lousy  son  of  a  bitch  of  a  Norwegian 
could  bleed  on  his  coat,'  and  pulled  it  out.  During  this 
time  Bowser  was  standing  by  the  wagon,  holding  his 
team.  Father  drove  up.  The  boys  were  talking  with  him, 
and  I  told  them  that  they  would  have  to  go;  that  the 
boys  were  lying  there  in  the  wagon.  When  I  came  up, 
both  of  the  boys  came  up.  Smith  and  Borland  were 
bloody.  Both  were  in  their  shirt  sleeves.  After  father 
came  up,  Dorland  wanted  his  hat.  We  went  back,  and 
found  it  about  a  rod  or  so  west  of  the  cottonwood  tree. 
Think  the  cottonwood  tree  was  about  eight  rods  west 
of  where  the  difficulty  occurred,  and  on  the  north  side  of 
the  road.  After  we  got  the  bodies  in  the  wagon,  the  boys 
got  in,  but,  before  they  got  in,  Willie  Smith  called  my 
attention  to  his  coat  He  wanted  to  show  me  how  it 
was  torn,  and  said  that  they  tore  his  coat  clear  around, 
and  he  turned  around  and  showed  it  to  me.  It  was 
kind  of  a  nappy  coat.  I  didn't  ride  in  the  wagon  when 
they  started  off.  Willie  got  into  the  seat  and  Frank 
stood  behind.  Dave  Bowser  was  in  the  seat.  I  fol- 
lowed behind  them  on  horseback.    They  went  on  and  ] 
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etopped  at  my  father's,  whose  place  wae  about  eghtj 
rods  east  from  the  alleged  crime,  and  on  the  same  road 
Didn't  stop  at  my  father's  very  long.  Hitched  up  q 
team  (one  of  my  horeee  and  one  of  hie)  onto  a  lumber 
wagon,  and  went  on  to  Mr.  Howe's,  where  we  got  up 
with  the  boye.  Mr.  Howe's  ie  about  a  half  a  mile  from 
my  father's  and  about  three-quarters  from  the  scene  of 
the  crime.  Went  on  to  Mr.  Howe's,  and,  when  I  got 
there,  they  were  standing  around  the  wagon,  and  Mike 
Fritz  asked  me  to  get  out  and  see  what  I  thought  about 
them.  Got  out  and  examined  them.  Went  to  Andrew 
first.  He  was  lying  in  the  hind  end  of  the  wagon.  I 
told  him  he  was  dead.  Then  he  looked  at  him,  and  felt 
of  him,  and  told  thefn  he  was  dead,  and  Frank  says, 
*You  don't  say  so.'  And  I  said,  *Yes,  he  is  dead.'  And  I 
turned  around  to  the  other  one,  with  his  head  the 
other  way.  Looked  at  him,  and  Frank  came  around, 
and  asked  me  how  he  was.  I  says,  *He  is  pretty  near 
dead,  too;  and  you  will  have  to  do  something  for  them 
to  keep  them  warm.'  Frank  said,  *They  can  have  any- 
thing I  have  got;'  they  could  have  his  coat.  Took  oflf 
his  coat,  and  covered  it  over  the  dead  body.  Told  him 
he  didn't  need  to  cover  him  up.  *Oover  the  other  up, 
and  keep  him  warm.'  Don't  know  whether  he  made 
the  change  or  not.  Told  Dave  Bowser  he  better  take 
them  to  his  house,  and  take  them  in  where  it  was  warm, 
and  I  saw  that  somebody  ought  to  go  for  the  doctor. 
When  Bowser  spoke  of  taking  them  home,  it  was  down 
to  their  shanty,  and  I  told  him  it  was  better  to  take 
them  to  his  own  house,  and  then  I  left,  and  they  went 
on.  Think,  when  they  went  on.  Smith  and  Dorland  got 
into  the  wagon.  Don't  think  any  one  else  got  in  with 
them.  I  then  came  to  town  for  the  doctor,  and  got  Dr. 
Ainsworth,  and  went  down  to  the  jail,  and  got  Mr.  Phil- 
lips." The  testimony  of  the  physicians  who  examined 
the  body  of  Andrew  Nelson  shows  that  his  body  was 
considerably  mutilated  by  cutting,  and  that  one  of  the 
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wounds,  under  the  arm,  was  fatal  neceesarily,  and  that 

death  would  result  from  such  a  wound  in  from  three 

to  five  minutes.     The  testimony  further  shows  that 

both  Andrew  and  Jacob  Nelson  were  severely 

1  bruised  by  beating.    It  is  likely  true  that  the 
cutting  was  done  by  a  knife  in  the  hands  of 

Smith,  and  we  gather  from  the  record  and  arguments 
that  whatever  was  done  by  I>orland  was  with  his  fists. 
The  precise  facts  leading  to  and  during  the  quarrel  or 
fight,  resulting  in  the  death,  cannot  be  known,  because 
of  the  different  versions  of  it  by  those  present,  and 
there  were  none  other  than  those  riding  in  the  wagon 
that  we  have  named.  There  is  no  dispute  but  that  a 
fight  was  brought  on  in  some  way,  and  that  both  Nel- 
sons, Smith  and  Borland  were  engaged  in  it,  with 
the  results  stated.  The  court  gave  instructions  as  to 
murder  in  both  degrees  and  manslaughter. 

Complaint  is  made  of  the  nineteenth  instruction, 
which  is  as  follows:    "(19)  There  is  some  evidence  tend- 
ing to  show  that  the  defendant,  at  the  time  of  the  com- 
mission of  the  alleged  crime,  was  to  some  extent 

2  under  the  influence  of  intoxicating  liquors.    If, 
from  the  evidence,  you  find  that  the  defendant 

was  to  any  extent  under  the  influence  of  intoxicating 
liquor,  you  are  instructed  that  unless  the  intoxica- 
tion of  the  defendant  was,  at  the  time  of  the  com- 
mission of  the  act,  so  great  as  to  deprive  him  of  the 
power  to  deliberate  and  form  a  guilty  intent,  it 
is  no  excuse  or  palliation  for  the  act  This  question 
of  intoxication  can  only  be  considered  by  you  in 
determining  whether  or  not  the  defendant  is  guilty 
of  murder.  It  cannot  affect  the  question  of  his  being 
guilty  of  the  crime  of  manslaughter,  and  it  is 
entirely  immaterial  whether  or  not  the  deceased  fur- 
nished the  liquor  drank  by  defendant.^^ .  Oom- 

3  plaint  is  first  made  as  to  the  words,  "There  is 
some  evidence  tending  to  show  that  the  defend- 
ant, at  the  time  of  the  commission  of  the  alleged  crime. 
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was  to  eome  extent  under  the  influence  of  intoxicating 
liquoPB/^  The  criticism  is  on  the  use  of  the  word 
'^me/'  and  reliance  is  placed  on  our  holding  in  State 
V.  Donovariy  61  Iowa,  369.  That  was  an  indictment 
for  an  assault  with  intent  to  commit  rape,  and  the 
court,  in  an  instruction,  said:  "There  is  some  evi- 
dence tending  to  show  that  the  defendant  was 
drunk/'  The  instruction  was  held  erroneous  because 
of  the  word  ^feome,"  in  that  "it  would  be  under- 
stood as  expressing  the  opinion  of  the  court  as  to  the 
quantity  and  weight  of  the  evidence  on  the  question  of 
the  defendant's  drunkenness,  which  was  unfavorable 
to  him.''  In  that  case  the  drunkenness  became  material 
on  the  question  of  the  defendant,  at  the  time  of  the  act, 
being  in  a  condition  of  mind  to  be  capable  of  forming 
the  intent  to  do  the  unlawful  act.  The  crime  charged 
in  the  indictment  in  this  case  being  murder,  the  intent 
in  making  the  assault  became  material;  and  the 
instruction  complained  of  was  given  to  properly  guide 
the  jury  on  that  branch  of  the  case;  and  the  court 
said  to  the  jury  that  the  intoxication  of  the  defendant 
was  proper  to  be  considered  in  determining  whether  he 
had  the  mental  capacity  to  deliberate  and  form  a  guilty 
intent  We  cannot  see  why,  in  this  case,  the  use  of  the 
word  "some"  is  not  equally  fatal  to  the  instruction  on 
the  question  of  murder  that  the  use  of  the  same  word 
was  in  the  Donovan  Case,  and  for  the  same  reason. 
But  it  is  said  that  the  cases  differ;  that  in  the  Donovan 
Case  the  defense  offered  evidence  to  show  intoxication, 
while  in  this  case  it  did  not,  but  only  claimed  that  the 
entire  party  had  been  drinking  to  excess,  and  that  the 
natural  result  would  cause  them  to  be  intoxicated; 
and  it  is  said  that  the  defendants  had  been  drinking, 
but  were  not  drunk.  The  argument  does  not  reach  the 
difficulty.  The  court  submitted  the  case  to  the  jury 
on  the  theory  of  a  state  of  evidence  that  the  jury  must 


176  State  op  Iowa  y.  Dorland.  [103  Iowa 

or  might  find  it  necessary  to  determine  therefrom  If 
Borland  was  so  intoxicated  as  to  be  incapable  of  form- 
ing a  guilty  intent.  The  court  regarded,  as  we  think  it 
should,  the  question  of  intoxication  as  important  on 
the  question  of  murder.  As  this  case  and  the  Donovan 
Case  involve  precisely  the  same  reasons  for  holding 
the  use  of  the  word  "some"  in  the  instructions  erron- 
eous, of  course  the  same  holding  must  follow, 

11.  If,  however,  it  may  be  said  that  on  the  ques- 
tion of  murder  there  could  be  no  prejudice  to  the  defend- 
ant, because  of  the  practical  acquittal  of  the  crime  of 
murder  by  a  verdict  of  manslaughter,  we  are  brought 
to  consider  some  complaints  as  to  the  instruction  as 
bearing  on  the  latter  crime.  Instruction  No.  15  speci- 
fies the  facts  and  condition^  under  which  Dorland 
could  be  convicted  of  manslaughter.  It  is  as  follows: 
"(15)  If  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  Dorland,  in  sudden  passion  or 
heat  of  blood,  without  premeditation  and  without  mal- 
ice towards  Andrew  Nelson,  and  without  any  specific 
intent  to  injure  him,  unlawfully  assaulted  and  struck 
said  Nelson  violent  blows,  while  said  Nelson  was  being 
assaulted  by  his  co-defendant.  Smith,  and  for  the  pur- 
pose of  assisting  said  Smith  in  his  assault  upon  Nelson, 
and  that  neither  Dorland  nor  Smith  were  acting  in  self- 
defense,  and  that  the  death  of  Nelson  resulted  from 
such  assaults  made  by  either  or  both  defendants,  then 
the  defendant  Dorland  was  guilty  of  the  crime  of  man- 
slaughter and  you  should  find  him  guilty  of  that 
offense.  If,  however,  the  defendant  Dorland  took  part 
in  the  aflEray  for  no  other  purpose  than  that  of  stopping 
the  same,  and  did  no  more  than  was  reasonable  and 
proi>er  under  the  circumstances  to  accomplish  that 
purpose,  then  he  was  acting  law^fully,  and  you  should 
acquit  him.^'  It  will  be  seen  that  the  instruction  only 
permits  a  verdict  for  manslaughter  if  Dorland,  in  doing 
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what  he  did  towards  causing  the  death  of  Nelson,  did  so> 
for  the  purpose  of  assisting  Smith  in  his'  assault  upon 
Nelson;  and,  in  view  of  the  quite  conclusive  showing 
that  the  death  was  caused  by  the  knife  cuts  by  Smith, 
the  theory  of  the  instruction  in  this  respect  seems  cor- 
rect While  the  instruction  as  to  intoxication,  applied 
to  independent  acts  of  i>ersonjs  chained  with  man- 
slaughter, is  correct,  it  is  thought  not  to  be  so  when  the 
acts  constituting  the  offense  involve  an  intent  or  pur- 
pose, so  that  without  that  intent  or  purpose,  the 
crime  cannot  exist.  Because  of  this,  it  is  urged 
that  the  instruction,  in  the  use  of  the  word  **some," 
is  erroneous,  and,  besides,  that  it  is  erroneous 
in  holding  that  the  fact  of  intoxication  has  no  bearing 
on  the  crime  of  manslaughter.  It  seems  to  have 
4  been  the  theory  of  the  prosecution  that,  inas- 

much as  Smith's  acts  in  using  the  knife  took  the 
life  of  Nelson,  Borland's  guilt  must  depend  on  his 
having  unlawfully  aided  in  so  doing,  through  a  concert 
of  action;  and  the  court  adopted  it  to  the  extent  of  hold- 
ing that  there  must  have  been  an  intent  by  Borland  to 
aid  Smith  in  his  unlawful  acts.  Now,  if  the  state  of  the 
record  was  such  that  the  jury  might  consider  the  intox- 
ication of  Dorland  in  determining  if  he  were  capable  of 
forming  an  intent  to  kill,  we  do  not  see  why  it  should 
not  be  permitted  to  consider  it  in  determining  the  fact, 
submitted  to  it,  of  his  having  formed  an  intent  or  pur- 
pose to  help  Smith  in  his  unlawful  acts.  Instruction 
No.  16  seems  to  have  reference  to  the  guilt  of  the 
defendant  for  any  crime  included  in  the  indictment, 
and  it  is  as  follows:  "(16)  The  defendant  in  this  case 
is  jointly  indicted  with  another,  one  Willie  Smith.  Evi- 
dence has  been  introduced  for  the  purpose  of  showing 
the  acts  and  conduct  of  both  parties  indicted,  so  as 
to  enable  you  to  determine  whether  or  not  both  these 
parties  were  acting  in  concert  and  with  a  common  intent 
Vol.  103  la— 12 
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ot  otherwfee.  If,  from  the  evidence,  you  And,  beyond  a 
reasonable  doubt,  that  both  the  defendant  Dorland  and 
Smith  were  acting  together,  with  a  common  purpose, 
aiding  and  aesieting  each  other,  and  that,  while 
so  acting  in  concert,  the  life  of  the  deceased  was  taken, 
it  matters  not  which  of  the  indicted  persons  inflicted 
thie  fatal  injuries.  The  defendant  would  be  guilty 
although  he  may  not  have  inflicted  the  fatal  wound 
himself,  but  the  degree  of  hie  guilt  would  depend  upon 
his  own  condition  of  mind  as  to  the  malice  afore- 
thought, premeditation,  deliberation,  or  the  absence  of 
any  or  all  of  these  conditions  of  his  mind/^  This  instruc- 
tion shows  the  theory  on  which  a  conviction  must  rest, 
and  that  the  fact  of  Dorland  and  Smith  aiding  and 
assisting  each  other,  with  a  common  purpose,  was 
important.  In  fact,  there  is  no  theory  of  the  instructions 
on  which  a  conviction  could  rest  in  the  absence  of  an 
element  of  intent  It  seems  to  us  the  court  erred  in 
saying  that  the  fact  of  intoxication  could  not  be  con* 
sidered  in  determining  whether. the  defendant  wals 
guilty  of  manslaughter.  There  are  no  other  questions 
that  we  regard  it  necessary  to  consider,  in  view  of  a  new 
trial. — ^Reversed. 


|n«~i7a^        Harry  Holiday  v.  The  American  Mutual  Aooident 
m  Tre  Association  of  Oshkosh,  Wisconsin,  Appellant. 
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103    i7d         Accident  Insurance:    classification.    One  insured  as  a  bookkeper, 

MO ^  against  accident,  by  a  policy  classifying  as  more  hazardous  the 

1  occupation  of  "hunter  or  hunting,"  and  providing  that  if  injury 
occurs  "while  performing  any  act  pertaining  to  an  occupation 
classed  as  more  hazardous"  than  the  one  under  which  the  policy 
is  issued,  "or  while  engaged  in  a  more  hazardous  occupation," 
8  insured  shall  be  entitled  only  to  such  indemnity  as  the  premiums 
paid  would  purchase  in  the  class  in  which  such  occupation  is 
classed,  is  not  prevented  from  recovering  the  indemnity  provided 
for  a  bookkeeper,  though  shot  by  discharge  of  a  gun  he  was  carry- 
ing while  hunting  for  recreation. 
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Waiver  of  defense.  Defense,  under  provision  !n  an  accident 
2  policy  against  recovery  for  injuries  resulting  from  exposure  to 
unnecessary  danger,  is  waived  by  offer  to  confess  judgment  for 
an  amount  less  than  claimed,  on  the  ground  that  insured's  occu- 
4  pation  was  more  hazardous  than  that  under  which  he  was  insured, 
and,  by  motion,  after  the  evidence  was  in,  for  verdict  in  accord* 
ance  with  such  offer. 

Appeal  from  Des  Moines  District  Court. — Hon.  Jambs 
D.  Smyth,  Judge. 

Wednesday,  October  13,  1897. 

The  plaintiflE  became  a  member  of  the  defendant 
association  on  the  first  day  of  December,  1894.    The 
association  classifies  its  risks  from  "AA"  to  "G."  Those 
classed  as  AA  are  preferred,  and  the  loss  of  a 
1  foot  above  the  ankle  entitles  the  holder  of  such 

a  certificate  to  two  thousand  dollars.  Persons 
admitted  to  this  class  are  bookkeepers,  lawyers,  clergy- 
men, artists,  etc.  Class  i  AA  is  for  the  same  persons, 
but  the  indemnity  is  but  one-half  of  that  of  class  AA. 
Class  E  includes  "hunter  or  hunting:,"  and  indemnity 
for  the  loss  of  a  foot  above  the  ankle  is  five  hundred 
and  eighty-five  dollars.  On  the  sixth  of  August,  1895, 
the  plaintiff  was  out  hunting  with  a  party;  and  on  his 
return,  in  getting  through  a  wire  fence,  by  an  accidental 
discharge  of  his  gun,  he  was  injured  so  as  to  necessitate 
the  amputation  of  his  left  foot  above  the  ankle  joint. 
The  indemnity  provided  in  such  a  case,  where  payable, 
was  in  eighteen  equal  monthly  installments.  The  asso- 
ciation declined  payment  in  this  case,  and  after  five 
months,  this  action  was  commenced,  claiming  two  hun- 
dred and  seventy-seven  dollars  and  eighty-eight  cents, 
as  the  five  installments  due;  and  later,  by  an  amend- 
ment to  the  petition,  the  amount  was  raised  to  five  hun- 
dred dollars,  because  of  two  more  installments  becom- 
ing due.    Plaintiff's  claim  is  based  on  the  classification 
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i  AA,  being  that  si)ecified  in  the  certificate  of  member- 
ship. Defendant,  in  its  answer,  admits  a  liability,  and 
offers  to  confess  judgment  for  two  hundred  and  ninety- 
two  dollars  and  fifty  cents,  being  one-half  the  indemnity 
provided  for  such  a  loss  in  Class  E,  in  which  class  is 
specified  '^hunter  or  hunting,^'  but  denies  a  liability,  as 
claimed  under  a  classification  i  AA,  At  the  close  of 
the  evidence,  the  defendant  moved  the  court  to  direct  a 
verdict  for  it,  based  on  three  separate  grounds,  which 
the  court  denied,  and  sustained  a  motion  by  the  plain- 
tiff for  a  verdict  in  his  favor  for  five  hundred  dollars, 
and  from  a  judgment  thereon  the  defendant  api)ealed. — 
Affirmed. 

Dodge  &  Bodge  and  Phillip  &  Hicks  tor  appellant. 

Kelley  &  Cooper  for  appellee. 

Gbanoeb,  J. — I.  It  is  first  urged  that  the  court 
erred  in  directing  a  verdict  for  plaintiff,  because  there 
was  a  question  of  fact  whether  the  plaintiff,  at  the  time 
of  the  inj  ury,  was  not  engaged  in  a  more  hazardous  occ  - 
pation  than  the  one  in  which  he  was  insured,  being  that 

of  a  bookkeeper.    It  appears  in  the  statement 
2         that  there  was  an  offer  to  confess  judgment  for 

two  hundred  and  ninety-two  dollars  and  fifty 
cents;  and  in  defendant's  motion  to  direct  a  verdict,  in 
one  division  thereof,  it  asks  the  court  to  direct  a  verdict 
for  plaintiff  for  that  amount  "up  to  the  time  of  the  ten- 
der, as  set  forth  in  defendant's  answer."  This  condition 
of  the  record  fixes  a  right  of  recovery,  leaving  only  the 
question  of  amount,  which  is  made  to  depend  on  the 
.  classification  under  which  a  recovery  can  be  had.  The 
following  is  a  provision  of  the  certificate:  ** Fourth. 
That  the  association  shall  have  the  power  at  any  time 
to  cancel  this  certificate  upon  refunding  any  balance 
of  the  premium  standing  to  the  credit  of  such  member 
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on  its  books;  and  if  injury  occnrs  while  performing  an 
act  pertaining  to  an  occupation  classed  by  it  as  more 
hazardous  than  the  one  under  which  this  certificate  is 
Issued,  or  while  engaged  in  a  more  hazardous  occupa- 
tion, such  member  or  beneficiary  shall  be  entitled  to 
such  an  amount  of  indemnity  as  the  premiums  paid 
would  purchase  in  the  class  in  which  such  occupation 
is  classified/'  It  will  be  seen  that  a  main  contention 
arises  over  whether  the  plaintiflE,  when  injured,  was 
engaged  in  the  occupation  of  a  hunter  or  hunting, 
within  the  meaning  of  the  contract,  so  as  to  change  the 
classification  under  which  he  is  entitled  to  indemnity 
from  i  AA  to  E.  The  facts  are  not  in  dispute,  and  are 
substantially  as  follows:  The  plaintiff  and  others  had 
been  hunting,  and  plaintiff  was  carrying  a  hammerless 
gun,  which  cocked  only  by  breaking  it  down  to  insert 
the  shells  containing  the  charge  of  powder  and  shot. 
There  were  no  hammers  to  catch,  as  is  many  times  the 
case,  and  discharge  the  gun.  There  was  a  safety  catch, 
which,  when  "set  at  safety,"  prevented  a  discharge  until 
pushed  "to  shoot."  Plaintiff  was  coming  to  the  wagon, 
which  was  in  the  highway,  from  a  field;  and,  as  there 
was  no  gate,  he  had  to  cross  a  wire  fence.  With  his 
gun^  as  claimed  by  him,  at  "safety,"  he  placed  it  across 
a  wire  of  the  fence,  with  one  hand  on  the  stock,  and  the 
other  on  the  barrels,  so  as  to  press  down  a  wire  of  the 
fence,  and  make  an  opening  through  which  to  pass.  He 
passed  his  left  foot  through  to  the  other  side,  and  bent 
his  body,  and  passed  through;  and  as  he  was  straighten- 
ing up,  after  being  through,  he  stumbled,  because  of  a 
hole  in  the  ground;  and  in  some  way  the  safety  catch 
was  changed,  and  the  gun  discharged,  causing  tl^e 
injury.  It  should  perhaps  appear  that  there  is  doubt 
as  to  the  condition  of  the  safety  catch  on  the  gun.  Every 
essential  fact  from  which  to  reach  a  conclusion  is  in 
this  statement.    That,  for  the  time  being,  the  plaintiff 
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was  engaged  in  a  more  hazardous  work  than  that  of  a 
bookkeeper,  admits  of  no  queet  on,  and  the  jurj  must 
have  so  found  had  the  question  been  submitted.  In 
fact,  the  court  could  have  so  stated  to  the  jury.  There 
is  no  other  question  of  fact.  Wliether  that  fact  has  the 
effect  of  changing  the  clas  ification  is  one  of  law,  and 
we  do  not  think  there  was  a  disputed  question  of  fact 
in  the  case  for  the  jury  to  d -termine. 

II.     A   more  difficult   question   is  how  the  fact 
affects  the  classification.    We  may  fairly  present  the 
question  in  this  way:    Does  the  association  intend,  and 
should  one  accepting  its  proportion  for  member- 
3  ship  understand,   that,   if  accepted  under  the 

classification  A  A,  wherein  the  indemnity  is 
larger  because  of  the  decreased  risk,  such  indemnity  is 
to  be  paid  only  if  accident  occurs  while  he  is  doing  those 
things  because  of  which  he  is  admitted  to  such  classifi- 
cation? As,  if  a  minister,  must  the  accident  occur 
while  doing  the  distinguishing  duties  of  a  minister;  ox, 
if  a  lawyer,  while  doing  his  professional  work;  or,  if  an 
artist,  while  doing  the  work  of  an  artist, — with,  per- 
haps, in  each  case,  the  essential  duties  of  home,  of 
society,  and  of  citizenship?  Or  does  the  association 
intend,  and  should  such  a  person  understand,  that  the 
classification  is  based  on  the  decreased  risk  because  of 
the  effect  of  such  callings  lessening:  the  hazard,  in  view 
of  the  usual  experiences  of  such  men,  not  professionally, 
but  as  a  whole?  It  seems  to  us  that  reason  and  author- 
ity sustain  the  latter  rule. 

An  authority  relied  on  by  appellant  is  Insurance 
Co.  V.  Martin,  133  Ind.  Sup.  376  (33  N.  E.  Rep.  105).  In 
that  case,  the  classification  in  which  the  assured  was 
accepted  was  that  of  a  passenger  brakeman,  and  twenty 
dollars  would  purchase  two  thousand  dollars  in  that 
class.  The  occupation  of  brakeman  on  a  construction 
train  was  ten  times  more  hazardous,  and  the  assured. 
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after  the  insurance,  changed  his  occupation  to  that  of 
a  brakeman  on  a  construction  train.  The  case  holds 
that  the  recovery  should  be  in  the  latter  classification, 
and,  we  think,  correctly  so.  In  Knapp  v.  Accident  Asso- 
ciation, 53  Hun,  84  (6  N.  Y.  Supp.  57),  where  a  policy 
issued  to  a  person  classed  as  a  "retired  gentleman/^ 
with  a  provfeo  against  liability  for  injuries  resulting 
from  exposure  not  incident  to  the  occupation  under 
which  he  received  membership,  and  he  was  injured 
while  operating  a  buzz  saw  for  amusement,  it  was  held 
there  could  be  no  recovery.  It  was  hardly  to  be  con- 
templated, when  the  policy  issued,  that  working  Tith 
a  buzz  saw  would  be  an  amusement  of  a  retired  gen- 
tleman; but,  on  the  contrary,  it  would  be  one  of  the 
resorts  for  amusement  that  would  not  be  contemplated!. 
The  known  danger  of  such  a  resort  would  suggest  its  • 
exclusion.  The  case  of  Aldrich  v.  Accident  Association, 
149  Mass.  457  (21 N.  E.  Kep.  873),  is  where  the  certificate 
issued  to  a  ^fepare  conductor,  through  freight."  The 
assured  was  killed  while  acting  as  brakeman  on  a 
through  freight,  under  another  as  conductor.  The  risk 
of  brakeman  was  classed  as  more  hazardous  than  that 
of  conductor.  A  recovery  was  only  allowed  under  the 
more  hazardous  risk.  It  will  be  seen  that  in  these  cases, 
except  the  Knapp  Case  there  was  a  change  of  occupa- 
tion or  employment,  at  least  temporarily.  The  case  of 
Accident  Association  v.  Frohard,  134  111.  228  (25  N.  E. 
Bep.  642),  is  quite  similar  to  this.  The  assured  was  a 
teacher,  and  was  killed  while  overlooking  the  construc- 
tion of  a  building  he  was  having  erected.  It  was  said 
in  the  case:  "The  word  ^occupation'  ♦  ♦  ♦  must 
be  held  to  have  reference  to  the  vocation,  profession, 
trade,  or  calling  which  the  assured;  is  engaged  in,  for 
hire  or  profit,  and  not  as  precluding  him  from  the  i>er- 
formance  of  acts  and  duties  which  are  simply  incidents 
connected  with  the  daily  life  of  men  in  all  occupations^ 
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or  from  engaging  in  mere  acts  of  exercise,  diversion,  or 
recreation."  In  Insurance  Co.  v.  Burroughs,  69  Pa.  St. 
43,  the  t)usiness  of  the  assured  was  that  of  an  ^rthen- 
ware  manufacturer,  and  he  was  killed  while  on  a  visit 
to  his  grandfather,  and  assisting:  in  hauling  in  and 
unloading  hay.  Speaking  of  a  change  of  occupation,  it 
is  said:  "But  this  was  not  a  chan^  of  his  occupation 
OP  business,  within  the  meaning  of  the  policy.  To  give 
the  word  such  a  construction  would  prevent  the  assured 
from  performing  any  act  or  service  outside  of  his  usual 
avocation  or  business  without  rendering  the  policy  null 
and  void."  We  do  not  overlook  the  particular  language 
of  the  certificate  that  limits  the  liability  where  the 
accident  "occurs  while  performing  any  act  pertaining 
to  an  occupation  classed  by  it  as  more  hazardous  than 
*he  one  under  which  the  certificate  is  issued."  This  lan- 
guage is  more  doubtful  than  that  as  to  a  change  of  occu- 
pation. With  considerable  study,  we  are  not  able  to 
give  the  words  quoted  a  meaning  in  connection  with  the 
facts  of  the  case.  As  applied  to  this  case,  "occupation" 
must  mean  hunting.  We  think,  within  the  meaning  of 
the  certificate,  the  plaintiff  was  not  engaged  in  the  occu- 
pation of  hunting  when  the  injury  occurred,  so  that  the 
liability  of  the  defendant  can  be  lessened  for  that  cause, 
Thart^  he  was  hunting,  there  is  no  question;  and,  by  all 
authority,  there  may  be  hunting  without  its  being  an 
occupation.  The  classification  by  which  the  hazard  of 
hunting  is  fixed  is  that  of  hunting  as  an  occupation. 
Now,  the  plaintifiE  was  carrying  a  loaded  gun,  and  get- 
ting through  the  fence.  What  was  the  act  pertaining 
to  the  occupation  of  hunting?  There  could  be  nothing 
more  ttian  the  fact  that  he  was  hunting;  jmd  if  the  mere 
fact  of  hunting  for  recreation  is  not  such  an  occupation, 
within  the  meaning  of  the  policy,  how  does  it  periain 
to  it, — ^thait  is,  i>ertaan  to  the  occupation  (which  tlie 
authorities  hold  to  mean,  not  hunting  for  amusement, 
but  «8  a  busincfis  or  ealling  for  profit  or  hire)?    Such  a 
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carrying  of  the  gun  no  more  pertained  to  the  occupation 
of  hunting  than  would  the  carrying  of  a  gun  from  one 
place  to  another  with  no  intention  to  hunt.  The  carry- 
ing of  the  gun  would  be  an  act  to  be  done  in  hunting, 
and  it  might  i>ertain  to  hunting,  but  not  to  it  as  an 
occupation.  The  entire  classification  of  the  defendant 
association  is  before  us,  and  it  seems  to  be  entirely 
based  on  occupations;  tha*  is,  occupations^  and  Bot 
acts,  are  the  basis  of  classification.  In  Accident  Asso- 
ciation V.  Frohardj  supra,  the  policy  contained  the  term 
"any  act  or  occupation,'^  and  the  case  is  quite  in  point 
on  this  question.  After  some  consideration  of  this  ques- 
tion, it  is  said:  "There  is  not  in  the  by-laws  or  in  the 
record  any  classification  of  hazards  in  respect  to  acts; 
in  other  words,  there  is  no  act  which  is  classified  as 
more  or  less  haaardous  than  another,  and  no  act  is 
classed  as  more  hazardous  than  the  occupation  desig- 
nated in  the  certificate  of  insurance  issued  to  the 
deceased.  The  case,  then,  does  not  stand  otherwise  than 
it  would  if  the  word  *act'  were  not  found  in  the  con- 
tract.''  We  do  not  see  why  this.language  is  not  applica- 
ble to  this  case. 

III.  A  proTision  of  the  policy  prevents  a  recovery 
for  injuries  resulting  from  exposure  to  unnecessary 
danger.  Such  a  defense  goes  to  the  entire  right  of  recov- 
ery. In  view  of  the  offer  to  confess  judgment  for 
4  two  hundred  and  ninety-two  dollars  and  fifty 
cents,  and  of  the  motion  made  after  the  evidence 
was  in,  we  do  not  see  how  this  qnestion  is  longer 
involved.  The  offer  to  confess  and  the  motion  are  an 
acknowledgment  of  a  right  of  recovery,  so  that  the  only 
question  was  as  to  the  classification  that  should  fix  the 
amount.  The  fact  of  unnecessary  exposure  has  no  bear- 
ing on  that  question.   The  judgment  is  affibmbb. 
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Gr.  W.  PioKBEiNG,  Appellant,  v.  W.  W.  Cambeon. 

Indorsement  of  Draft:  title  to  proceeds.  Defendant  indorsed  a 
sight  draft  to  a  bank,  with  which  he  had  an  account,  and  the  same 
was  placed  to  his  credit.  Said  bank  forwarded  it  to  the  drawee 
bank,  where  it  was  protested,  and  on  its  return,  it  was  given  back 
to  defendant,  and  charged  to  him.  Defendant  then  sent  it  the 
second  time  to  the  drawee,  to  whom  the  drawer  then  paid  it. 
Held,  that  defendant  was  the  owner  of  the  funds  in  the  hands  of 
the  drawee,  in  such  sense,  that  he  might  recover  damages  of  the 
drawer  because  he  attached  said  fund  without  sufficient  reason  to 
believe  that  the  drawee  was  indebted  to  him. 

Appeal  from  Page  District  Court.  —Hon.  W.  R.  Gebbn, 

Judge. 

Wednesday,  October,  13, 1897. 

This  action  was  commenced  by  attachment  against 
the  defendant,  a  non-resident  of  the  state,  to  recover  an 
alleged  indebtedness  of  sixty-seven  dollars  and  sixty- 
eight  cents.  The  attachment  was  served  by  garnishing 
the  First  National  Bank  of  Shenandoah,  Iowa,  which 
held  the  proceeds  of  a  cheek  drawn  by  the  plaintiff  in 
favor  of  the  defendant.  Defendant  appeared,  and 
answered,  denying  plaintilBE's  cause  of  action,  and 
setting  up  a  counter-claim  on  the  attachment  bond  for 
damages,  alleging  that  the  attachment  was  wrong- 
fully and  maliciously  sued  out,  for  that  plaintiff  had  no 
reasonable  grounds  for  believing  that  defendant  was 
indebted  to  him  in  any  sum  whatever.  Plaintiff  replied, 
denying  the  counter-claim,  and  denying  that  the 
money  attached  was,  at  the  time  of  the  garnish- 
ment the  property  of  the  defendant.  The  jury  found 
against  the  plaintiff  on  his  cause  of  action,  and  in 
favor  of  the  defendant  on  his  counter-claim  in  the  sum 
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of  two  hnndrecf  and  fifty  dollars.  Judgment  wae  ren- 
dered on  the  verdict,  and  for  costs,  including  fifty  dol- 
lars attorney's  fee,  against  the  plaintilBE,  from  which  he 
appeals. — Affirmed. 

W.  P.  Ferguson  for  appellant. 

Parslow  dk  Scott  for  appellee. 

Given,  J. — This  appeal  is  from  the  judgment 
rendered  on  the  counter-claim,  and  the  only  question 
presented  is  whether  the  money  in  the  hands  of  the 
garnishee  was  the  money  of  the  defendant  at  the  time 
of  the  levy.  For  the  purpose  of  abbreviating  the  record, 
counsel  have  stipulated  that  the  following  ultimate 
facts  are  established  by  the  evidence:  "(1)  That  at  the 
time  of  the  commencement  of  this  suit  and  suing  out 
of  attachment  therein  defendant  was  a  non-resident  of 
the  state,  but  not  indebted  to  plaintiff  in  any  sum  what- 
ever. (2)  That  in  suing  out  such  attachment  the  plain- 
tiff acted  without  suflScient  reason  for  believing  that 
any  such  indebtedness  in  fact  existed;  hence  without 
justifiable  grounds  in  suing  out  such  attachment.  (3) 
That  if  defendant  is  entitled  to  any  affirmative  judg- 
ment for  actual  or  exemplary  damages,  then  it  is  con- 
ceded that  he  would  be  entitled,  under  the  evidence,  to 
the  full  amount  of  judgment  rendered  in  the  district 
court.  (4)  That  a  partial  transcript  of  the  official  report 
of  the  evidence  in  said  cause  filed  in  the  office  of  the 
clerk  of  the  district  court  April  29, 1896,  together  with 
this  stipulation,  to  which  it  is  attached,  shall,  for  the 
purposes  of  this  appeal,  constitute  a  complete  record 
of  all  the  evidence  offered  or  introduced  on  the  trial  of 
said  cause.  It  being  the  intention  and  purpose  of  the 
parties  on  this  appeal  to  limit  the  issues  to  be  pre- 
sented to  the  supreme  court  on  appeal  to  the  one  ques* 
tion,  namely,  whether  the  defendant,  W.  W.  Cameron, 
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had  any  such  interest  in  the  draft  in  queetion^  or  pro- 
ceeds thereof,  ae  to  entitle  him  to  damages  because  of 
the  levy  of  the  attachment  writ,  which  was  by  service 
of  garnishmentsummons."  The  partial  transcript  of  the 
evidence  shows  that  the  defendant  alone  was  examined 
on  the  issue  joined  on  the  counter-claim.  His  evidence 
shows,  in  substance,  as  follows:  That  in  the  spring  of 
1895  he  had  settlement  with  the  plaintiff  at  CJhester, 
Neb.,  and  that  plaintiff  gave  him  his  fifteen  days*  sight 
draft  on  the  First  National  Bank  of  Shenandoah,  Iowa, 
guarantied  by  one  Hindman,  for  one  hundred  dollars, 
the  balance  due  to  defendant.  Defendant  indorsed  the 
draft  to  the  Blue  Valley  Bank,  of  Hebron,  Neb.,  with 
which  he  had  an  account,  and  the  same  was  placed  to 
his  credit  The  draft  was  forwarded  by  the  Blue  Val- 
ley Bank  to  the  Bank  of  Shenandoah  for  payment,  and 
protested.  While  defendant's  evidence  is  somewhat 
confused  as  to  what  followed,  the  jury  was  fully  war- 
ranted in  finding  that  on  the  return  of  the  draft  pro- 
tested it  was  returned  to  the  defendant,  and  charged  to 
him  by  Blue  Valley  Bank.  Defendant  says  that,when  the 
draft  was  returned  protested,  "I  notified  Mr.  Hindman, 
surety,  and  at  his  instance  sent  it  to  Shenandoah  a 
second  time.*'  It  appears  that  after  the  draft  was  sent 
the  second  time  to  the  Bank  at  Shenandoah  the  plain- 
tiflP  paid  it  to  that  bank,  and  then  commenced  this 
action  for  an  alleged  indebtedness  that  he  had  no  suffi- 
cient reason  for  believing  did  exist,  and  garnished  the 
money  in  the  hands  of  the  bank.  That  the  attach- 
ment was  wrongfully  sued'  out  is  conceded,  and  the 
only  defense  offered  to  defendant's  right  to  damages  is 
that  he  did  not  own  the  money  held  by  the  garnishee. 
Whether,  if  the  draft  had  still  been  held  by  the  Blue 
Valley  Bank,  defendant  might,  because  of  his  liability 
as  indorser,  recover  damages,  we  need  not  determine,  as 
It  is  entirely  clear  that  the  draft  was  exclusively  his  at 
the  time  of  the  garnishment    Appellant's  argument  is 
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based  upon  isolated  statements  as  to  the  ownership  of 
the  draft  A  careful  examination  of  defendant's  testi- 
mony shows  that  when  he  speaks  of  it  as  owned  by  the 
bank  he  has  reference  to  the  time  after  h^  indorsed  it, 
and  before  its  return  to  him  protested.  The  jury  were 
not  warranted  in  finding  otherwise  than  that  the  money 
in  the  hands  of  the  garnishee  was  the  property  of  the 
defendant  at  the  time  the  notice  of  garnishment  was 
served,  and  therefore  there  was  no  error  in  either  of  the 
respects  assigned. — Affirmed. 


S.  M.  WiNOHELL  V.  The  Iowa  State  Insurance  Com- 
pany, Appellant. 

Insorance:    estoppel.     An  insurer  is  not  estopped  to  deny  its 
2    approval  of  an  application,  by  its  retention  of  a  non-negotiable 

8  premium  note  accompanying  the  same,  and  the  failure  of  the 

9  soliciting  agent  to  return  the  application  or  notify  the  insured  of 
10    its  rejection,  although  the  insured,  in  the  belief  that  the  applica- 

8  tion  had  been  accepted,  failed  to  take  out  other  insurance,  in  the 
absence  of  any  notice  to  the  insurer  that  he  entertained  such 
belief.  Citing  More  v.  Insurance  Co.,  180  N.  Y.  587;  Insurance 
Co.  V,  Johnson^  28  Pa.  St.  72;  Insurance  Co.  v.  Beatty,  119  Pa.  6; 
Easkin  v.  Insurance  Co,,  78  Va.  700;  Insurance  Co,  v.  Hehsgrafe, 
68  HI.  516;  Harp  v.  Insurance  Co,,  49  Md.  807;  Eeiman  v.  Insur- 
ance Co,y  17  Biinn.  158. 

Same:    Agents,    The  failure  of  a  soliciting  agent  of  an  insurer  to  pay 

the  applicant  for  liyery  hire  which  he  accepted  as  the  cash  pay- 

4   ment,  does  not  estop  the  insurer  to  assert  that  it  did  not  approve 

6    of  the  application,  in  the  absence  of  any  evidence  that  the  agent 

had  any  actual  or  appaient  right  to  contract  for  livery  service  at 

the  expense  of  the  insurer. 

Agents.    A  mere  soliciting  agent  of  an  insurance  company,  without 
1    power  to  make  contracts,  has  no  power  to  construe  an  application 

6  for  insurance  and  a  premium  note,  nor  to  declare  their  legal 
effect. 

Contract  of  Insarance:    afplioation.    Receiving  an  application  for 

7  insurance  accompanied  by  a  premium  note,  does  not  of  itself  con- 
stitute a  contract  for  insurance. 
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Appeal  from    Poweshiek  District  Court. — Hon.  Ben 
McCoy,  Judge. 

Wednesday,  October  13,  1897. 

Action  at  law  to  recover  the  amount  of  an  alleged 
contract  of  insurance.  There  was  a  trial  by  jury?  a^id  a 
verdict  and  judgment  for  the  plaintiiaE.  The  defendant 
appeals. — Reversed. 

McVey  &  Cheshire  for  appellant. 

No  appearance  for  appellee. 

Robinson,  J.  —  On  the  twenty-fifth  day  of  May, 
1894,  the  plaintiff,  who  was  the  keeper  of  a  livery  stable, 
signed  and  delivered  to  D.  F.  White,  a  soliciting  agent 
of  the  defendant,  a  mutual  fire  insurance  company,  an 
application  to  it  for  insurance  a«:ainst  loss  or  damage^ 
by  fire,  for  the  term  of  six  years  from  that  date.  The 
insurance  asked  was  for  two  hundred  and  fifty  dollars 
on  work  horses  and  mules,  and  one  hundred  and  fifty 
dollars  on  buggies,  carriages,  and  harness.  Attached 
to  the  application  was  a  promissory  note  for  the  sum  of 
forty-eight  dollars,  payable  on  assessment;  but  not 
exceeding  fifteen  per  centum  thereof  was  collectible  in 
any  one  year.  The  application  was  made  subject  to  the 
conditions  of  the  policy  to  be  issued  and  the  by-laws 
and  charter  of  the  defendant,  and  provided  that  the 
policy  should  be  sent  to  the  applicant.  The  application 
described  two  bams  as  the  premises  in  which  the  prop- 
erty to  be  insured  was  kept.  On  the  first  day  of  June, 
1894,  the  application,  having  been  received  by  the 
defendant,  was  rejected  "for  specific  amount  on  each 
barn,  and  also  for  rate  of  four  per  cent,  on  the  contents 
of  bam  No.  1  and  two  per  cent,  on  bam  No.  2,^'  and  was 
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returned,  with  the  note,  to  the  agent.  White.  He  teeti- 
fiee  that  he  received  the  two  papers  on  the  fourth  day 
of  June,  and  that  on  the  next  day  he  saw  the  plaintiff, 
informed  him  that  his  application  had  been  rejected, 
stating  the  reason  for  that  action,  and  proposed  to 
increase  the  note,  and  meet  the  requirements  of  the 
company ;  and  that  the  plaintiff  said  he  was  about  to  sell 
the  property  to  be  insured,  and  would  have  the  pur- 
chaser insure  it.  White  further  tefftifiee  that  he  then 
delivered  the  note  to  the  plaintiff,  who  destroyed  it,  but 
retained  the  application,  on  account  of  the  description 
of  property,  which  it  contained,  for  use  in  preparing 
another  application.  On  the  twenty-eecond  day  of 
August,  1894,  property  covered  by  the  application,  of  an 
aggregate  value  exceeding  four  hundred  dollars,  was 
destroyed  by  fire.  The  plaintiff  admits  that  he  was 
with  White  several  hours  on  the  fifth  day  of  June,  and 
that  he  saw  White  again  in  August,  before  the  fire;  but 
states  that  he  did  not  inquire  for  the  policy,  that  the 
matter  of  insurance  was  not  referred  to  on  either  occa- 
sion, and  that  his  note  was  not  returned  to  him.  He 
also  admits  that  he  told  White  that  two  young  men 
were  to  buy  the  property.  Proof  of  loss  was  mailed  to 
the  defendant  on  the  twentieth  day  of  October,  1894. 
The  claim  made  in  the  original  petition  of  the  plaintiff 
was  that  a  contract  of  insurance  was  effected  by  the 
signing  and  delivery  of  the  application  and  note. 

1  In.  an  amendment  to  the  petition  the  plaintiff 
states  that  the  application  was  made  at  the  solic- 
itation of  White,  and  signed  without  reading,  because 
the  plaintiff  was  unable  to  read  it  without  gr^at  labor; 
that  White  represented  that  the  making  of  the  applica- 
tion and  note  constituted  and  was  the  defendant's  eon- 
tract  of  insurance  fiom  that  date;  that  the  plain- 

2  tiff,  not  knowing  the  rules,  provisions  of  policiar, 
or  by-laws  of  the  defendants,  believed  White's 

statements  to  be  true,  and  from  that  time  relied  thereon 
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as  the  contract  of  insurance  of  the  defendant,  and 
because  thereof  did  not  procure  other  insurance;  that 
the  defendant,  through  ite  agent,  knew  that  the  plaintiff 
believed  and  relied  upon  the  statement  of  the  agent,  and 

for  that  reason  did  not  procure  other  insurance; 
3  that  the  defendant  retained  the  application  and 

note,  and  did  not  notify  the  plaintiff  that  his 
application  had  been  rejected  until  after  the  destruction 
of  the  property,  and  is  now  estopped  to  deny  its  liability 
as  the  insurer  of  the  projyerty.  The  answer  of  the 
defendant  denies  liability,  and  pleads  various  matters, 
which  we  need  not  refer  to  in  detail.  At  the  close  of  the 
evidence  the  defendant  moved  the  court  to  direct  a  ver- 
dict in  its  favor,  but  the  motion  was  overruled.  The 
district  court  instructed  the  jury  in  regard  to  the  ele- 
ments of  an  estoppel,  and  directed  it  to  return  a  verdict 
for  the  defendant  if  the  evidence  failed  to  show  that  it 
was  estopped  from  asserting  that  it  did  not  approve  the 
application.  Therefore  the  controlling  question  for  us 
to  determine  is,  did  the  evidence  authorize  the  jury  to 
find  that  the  defendant  was  estopped  to  assert  that  it 
did  not  approve  the  application? 

Wihite  was  a  soliciting  agent,  without  i)ower  to 
make  contracts  for  the  defendant,  and  the  plaintiff  had 
,no  sufficient  reason  for  believing  that  he  had  such 
power.   The  plaintiff  had  seen  White  a  few  times 
4:  when  the  application  was  made,  but  was  not 

^acquainted  with  him.  It  does  not  appear  that 
White  made  any  representations  in  regrard  to  the  con- 
tents of  the  application,  nor  that  the  plaintiff  asked  to 
have  it  read,  or  expressed  any  desire  to  know  its  con- 
tents. The  plaintiff  states  that  White  told  him 
5  the  contract  of  insurance  would  take  effect  at 

noon  of  the  day  the  application  was  signed,  but 
it  was  not  the  duty,  nor  within  the  power,  of  White  to 
construe  the  application  and  note,  nor  to  declare  their 
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legal  effect.  Dryer  v.  Insurance  Co.,  94  Iowa,  471.  The 
plaintiff  states  that  he  understod  that  White  was  to 
write  a  policy  for  him  when  the  application  was  taken, 
and  did  not  understand  that  he  was  to  submit  the  appli- 
cation to  the  defendant  for  its  approval;  but  in  that  he 
contradicts  other  testimony  which  he  gave,  to  the  effect 
that  he  supposed  the  application  would  be  sent  to  the 
defendant,  to  be  approved  by  it  before  the  polidy  would 
be  issued,  and  that  White  did  not  say  anything  to  him 
about  the  policy;  A  by-law  of  the  defendant  provides 
that  "any  person  wishing  to  become  a  member  of  the 
company  shall,  jxrevious  to  being  insured,  deposit  his 
application  and  premium  note  with  the  secretary  or 
agent,  upon  which  note  he  shall  pay  five  per  cent.,  and, 
if  said  application  be  approved  by  the  directors,  the 
policy  of  ineurance  shall  bear  date  of  that  day,  and  take 
effect  at  noon,  unless  otherwise  directed  by  the  appli- 
cant."    When  the  application  of  the  plaintiff 

6  was  taken,  he  did  not  pay  anv  Aoney,  but  White 
agreed  to  take  the  five  per  cent,  cash  payment 

required  by  the  by-law  referred  to  in  livery  service,  and 
that  was  furnished  him.  White  says  he  offered  to  pay 
the  plaintiff  the  livery  hire  when  the  application  was 
returned,  but  that  the  plaintiff  declined  to  receive  the 
money,  stating  that  it  could  be  applied  on  the  insurance 
when  taken.  The  plaintiff  denies  this,  and  states  that 
the  money  has  never  been  paid  nor  tendered  to  him,  and 
for  the  purposes  of  thi«  appeal  we  must  assume  that  his 
statement  is  true.  But,  if  true,  it  would  not  affect  his 
rights^  for  the  reason  that,  so  far  as  appears.  White  did 
not  have  either  the  actual  or  apparent  right  to  contract 
for  livery  services  at  the  expense  of  the  defend- 

7  ant.    It  is  well  settled  that  the  receiving  of  an 
application  for  insurance,  accompanied  by  a  pre- 
mium note,  does  not  constitute  a  contract  of  insurance. 
The  delivery  of  the  note  and  application  is  in  the  nature 

Vol.  103  la-  18 
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of  a  proposition  for  insurance  which  requires  the  assent 

of  the  insurer  to  constitute  a  contract.      Walker  v. 

Insurance  Co.,  51  Iowa,  680;   Armstrong  v.  Insurance 

Co,,  61  Iowa,  215.     But,  if  an  application  and 

8  premium  note  be  sent  to  the  insurance  company, 
and  it  rejects  the  application,  but  does  not  notify 

the  applicant  of  the  fact,  does  its  silence  estop  it  to  deny 
an  approval  of  the  application?  In  Atkinson  v.  Insur- 
ance Co.,  71  Iowa,  340,  it  appeared  that  an  application 
and  premium  were  received  by  a  soliciting  agent  of  the 
insurance  company,  and  mailed  to,  but  never  received 
by,  it.  This  eourt  held  that  there  was  no  contract  of 
insurance,  although  it  said,  "If  the  defendant  had 
received  the  application  and  premium,  and  retained  the 
same,  and  remained  silent,  it  may  be  that  it  should 
be  held  to  have  approved  the  application.'^  But  the 
question  thus  suggested  was  not  involved  in  the  case, 
and  was  not  determined.  Ordinarily,  mere  silence  in 
regard  to  a  proposal  to  enter  into  a  contract  will  not 
authorize  the  presumption  that  the  proposal  has  been 
accepted.  This  case  differs  from  such  a  case  in  that  the 
proposal  or  application  for  insurance  was  accompanied 
by  a  premium  note,  which,  if  the  plaintiff  is  to  be 
believed,  was  retained  by  the  defendant.    But  it 

9  was  not  negotiable,  and  could  have  been  made  of 
value  only  by  accepting  the  application.    As  that 

was  rejected,  the  note  was  valueless,  and  the  defendant 

was  not  in  any  manner  benefited,  nor  the  plaintiff 

harmed,  by  the  failure  to  return  it  before  the  fire.    The 

plaintiff  has  failed  to  show  that  the  defendant 

10  knew,  or  had  any  reason  to  know,  that  he  relied 
upon  the  belief  that  his  application  had  been 

accepted^.  The  defendant  had  promptly  returned  the 
application  and  note,  when  rejected,  to  White,  with  the 
evident  intention  that  he  should  inform  the  plaintiff  of 
what  had  been  done.    It  may  be  conceded  that  it  was  a 
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duty  which  White  owed  to  the  defendant  to  give  that 
information;  but  the  defendant  and  the  plaintiff  were 
alike  interested  in  making  the  contract,  and  it  was  as 
much  the  duty  of  the  latter  to  inquire  whether  it  had 
been  entered  into  as  it  was  the  duty  of  the  former  to 
give  that  information.  The  plaintiff  a;d'mits  that  he  was 
with  White  eleven  days,  and  again  more  than  two 
months,  after  the  application  was  delivered,  and  yet 
claims  that  he  did  not  make  any  inquiries  with  respect 
to  the  i)olicy.  He  does  not  claim  to  have  been  misled, 
by  anything  which  was  done  op  said  by  the  defendant 
OP  White,  excepting  the  statements  of  the  latter  in 
regard  to  the  effect  of  the  application  and  note,  to 
which  we  have  already  referred;  but  the  plaintiff  relies 
upon  the  silence  of  the  defendant  as  creating  an  estop- 
pel. However,  under  the  circumstances  we  have 
related,  there  was  no  obligation  to  speak.  The  views 
we  have  expressed  find  support  in  the  following  author- 
ities: More  V.  Insurance  Co.,  130  N.  Y.  537  (29  N.  E. 
Rep.  757);  Insurance  Co.  v.  Johnson,  23  Pa.  St.  72;  Insur- 
ance Co.  V.  Beatty,  119  Pa.  St.  6  (12  Atl.  Rep.  607);  Has- 
kin  V.  Insurance  Co.,  78  Va,  700;  Insurance  Co.  v.  Holz- 
grafe,  53  111.  516;  JBarp  v.  Insurance  Co.,  49  Md.  307; 
Heiman  v.  Insurance  Co.,  17  Minn.  153;  1  Beach,  Insur- 
ance, section  499;  2  May,  Insurance,  section  508.  We 
conclude  that  the  evidence  was  not  sufficient  to  sustain 
a  verdict  for  the  plaintiff,  and  that  the  district  court 
erred  in  not  directing  a  verdict  for  the  defendant.  Its 
judgment  is  therefore  reversed. 


Hershey,  Brown  &  Company  v.  Catherine  Nyenhuis, 

Appellant. 

Appeal:    bill  of  exceptions.    The  trial  judge  has  no  power,  in  the 

absence  of  an  agreement  of  consent,  to  sign  a  bill  of  exceptions 

1    after  the  final  adjournment  of  the  term;  and  if  consent  is  gfyen. 
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the  bill  must  be  filed  within  the  time  agreed  upon,  or  it  will  not  be 
considered,  under  Code  1878,  section  2881, 

Estoppel.  Appellee  is  iK)t  estopped  to  deny  that  the  bill  of  excep- 
tions was  tiled  in  due  time,  by  correcting  in  its  amended  abstract 
alleged  errors  and  inaccuracies  in  the  appellant's  abstract,  where 

2  the  appellee  denies  the  statement  that  the  evidence  was  immedi- 
ately after  the  trial  certified  by  the  trial  judge  and  made  a  part  of 
the  record,  and  states  the  facts  showing  that  the  bill  was  not 
allowed  by  the  judge  during  the  term  of  court,  or  within  the  time 
after  adjournment  allowed  therefor. 

Appeal  from  Muscatine  District  Court. — Hon.  C.  M. 
Waterman,  Judge. 

Thursday,  October,  14, 1897. 

Action  at  law  upon  a  promissory  note.  Defense, 
payment  and  a  counter-claim  for  money  deposited  with 
plaintiff  as  bankers.  Trial  to  the  court  without  a  jury. 
Judgment  for  plaintiff,  and  defendant  appeals. — 
Affirmed. 

D.  M.  Lambert,  E.  M.  Warner,  and  Earle  &  Prouty 
for  appellant. 

Jayne  &  Hoffman  for  appellee. 

Deemer,  J.  —  The  judgment  from  which  the 
appeal  is  taken  was  rendered  on  the  twenty-fourth  day 
of  July,  1895.  On  January  21, 1896,  the  trial  court  made 
a  certificate  to  the  shorthand  notes,  the  material  parts 
of  which  are  as  follows:  "I  hereby  certify  t'  at  I  believe 
the  foregoing  is  the  official  report  of  the  ab  jve-entitled 
cause;  that  it  contains,  together  with  the  documentary 
evidence  therein  referred  to,  all  of  the  evidence  that 
was  offered  or  introduced  on  the  trial  of  said  case,  and 
all  of  the  objections  and  rulings  made  and  exceptions 
taken;  and  the  gaid  official  report  in  shorthand  is  fcere^  y 
made  a  part  of  the  above-entitled  cause."  This  certifi- 
cate w^as  attached  to  the  shorthand  notes,  and  filed  in 
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the  clerk's  office,  January  23,  1896.  The  transcript  ol 
the  shorthand  notes  was  certified  by  the  judge  on  Jan- 
uary 9,  1896,  and  filed  with  the  clerk  January  20  ol 
the  same  year.  The  action  is  at  law,  and  it  was  tut 
duty  of  appellant  to  file  his  bill  of  exceptions  during  the 
term,  or  within  such  time  thereafter  as  might  be  fixed 
by  the  court.    Code  1873,  section  2831.    In  the 

1  absence  of  express  agreement  or  consent,  the 
judge  has  no  i>ower  to  sign  a  bill  of  exceptions 

after  the  final  adjournment  of  the  term;  and,  if  consent 
is  given,  the  bill  must  be  filed  within  the  time  agreed 
upon,  or  it  will  not  be  considered.  Bunyan  v.  Loftus^ 
90  Iowa,  122;  Wadsworth  v.  Bank,  73  Iowa,  425. 

In  addition  to  reciting  the  facts  above  stated, 
appellee,  in  its  amended  abstract,  proceeds  to  correct 
certain  alleged  errors  and  inaccuracies  in  the  appel- 
lant's abstract.  It  is  contended  that,  by  so  doing, 

2  it  has  estopped  itself  from  saying  that  there 
was  no  proper  and  timely  bill  of  exceptions. 

Wells  V.  Railroad  Co.,  56  Iowa,  520;  Balm  v.  Nunn,  63 
Iowa,  641;  and  Wilson  v.  Palo  Alto  Counti/,  65  Iowa, 
20,  are  relied  upon  in  support  of  this  contention.  None 
of  these  cases  are  in  point,  for  the  reason  that  in  none  of 
them  did  the  appellee,  as  in  this  case,  deny  the  state- 
ment made  in  the  abstract  that  the  evidence  was 
properly  made  of  record,  by  bill  of  exceptions  or  other- 
wise. On  the  contrary,  it  appears  in  each  of  these  cases 
that  the  appellee  set  out  certain  evidence  which  he 
claimed  was  found  in  the  record,  and  omitted  from  the 
appellant's  abstract.  Upon  such  a  state  of  facts,  we 
held  that  appellee  was  estopped  from  thereafter  claim- 
ing that  there  was  no  proper  bill  of  exceptions.  The 
case  which  comes  nearest  to  sustaining  appellant's 
contention  is  Conners  v.  Railroad,  74  Iowa,  383,  in 
which  we  said  that,  notwithstanding  appellee  alleged 
in  his  amended  abstract  that  the  evidence  was  not  pre- 
served by  bill  of  exceptions,  yet,  as  he  set  out  portions 
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of  the  evidence  which  he  claimed  were  omitted,  he 
would  not  be  permitted  to  deny  that  the  evidence  was 
properly  preserved;  citing  numerous  caeee.  This  case 
differs  from  that,  in  thie:  In  this  case,  appellant,  in  hie 
abstract,  alleged  that  the  evidence  wae,  immediately 
after  the  trial,  certified  by  the  trial  judge,  and  made  a 
part  of  the  record.  Appellee  denies  this  statement,  and 
proceeds  with  a  statement  of  the  facts  which  are  recited 
at  the  beginning  of  this  opinion,  and  finally  says  that 
the  evidence  was  never  preserved  by  bill  of  exceptions, 
nor  was  there  any  bill  of  exceptions  ever  prepared, 
signed,  or  filed.  It  thereupon  proceeds  to  state  that 
certain  entries  of  record  are  omitted  from  appellant's 
abstract,  and  further  says  that  certain  evidence  is  incor- 
rectly abstracted,  and  makes  corrections  therein.  These 
facts  afford  no  good  ground  for  saying  that  appellant 
is  estopped  from  claiming  that  the  bill  of  exceptions 
was  not  filed  in  time.  The  evidence  was  certified  as 
stated,  but  the  bill  of  exceptions  was  not  filed  in  time. 
Appellant  is  not  taking  inconsistent  positions  in  saying 
that  the  evidence  was  not  properly  made  of  record, 
while  at  the  same  time  affirming  that  the  evidence 
which  was  filed  is  not  correctly  abstracted.  Exami- 
nation of  the  cases  cited  as  sustaining  the  rule 
announced  in  the  Comters  Case  will  disclose  that  they 
do  not  go  to  the  extent  claimed,  and  if  there  be  a  con- 
flict between  this  case  and  that,  it  is  overruled.  All 
questions  in  the  case  depend  upon  a  consideration  and 
examination  of  the  evidence,  and,  as  it  was  not  properly 
preserved,  the  judgment  is  affirmed. 


Closz  &  Mickelson,  Appellants,  v.  James  Miraolb. 

Kegotlible  Instmm  nip:     demand  and  notice.     Presentment  and 

1  demand  on  one  of  two  makers  of  a  note  is  not  sufficient  to  hold 

2  the  indorse!. 
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Watvee.    To  prove  a  waiver  of  demand  and  notice  by  an  indorser,  it 
4    must  be  shown  that  he  made  a  waiver  with  knowledge  of  the  facts 
ttiat  discharged  him  from  liability. 

Dbmand.    There  can  be  no  such  demand  of  payment  as  to  charge  an 
l-2indorser  of  a  note,  by  mailing  a  letter  to  the  maker. 

Same.    The  necessity  of  a  demand  of  payment  upon  a  maker  of  a 

1  note  after  maturity,  as  a  condition  of  holding  an  indorser.  is  not 
obviated  by  making  a  demand  upon  him  before  maturity,  and  the 

2  statement  of  another  maker  that  he  could  not  make  the  payment. 

Plea  and  Proof:    waiybr.    A^  waiver  of  demand  and  notice  of  non- 

8    payment  cannot  be  proved  in  an  action  against  the  indorser  of  a 

promissory  note,  under  a  petition  alleging  demand  and  notico. 

Appeal  from  Hamilton  District  Court. — Hon.  D.  R. 
HiNDMAN,  Judge. 

Thuesdat,  October  14,  1897. 

Cy  and  Katie  Ashpolb  executed  to  James  Miracle 
their  note  of  one  hundred  and  twenty-five  dollars, 
dated  March  31,  1893,  payable  September  15  of  the 
same  year.  About  June  27,  1893,  Miracle  sold  this 
note  to  the  plaintiff,  indorsing  it  in  blank.  The  peti- 
tion alleges  that  Miracle  orally  guarantied  payment  of 
the  note  when  he  sold  it,  and  also  seeks  to  hold  him  as 
indorser.  The  answer  denies  these  allegations,  and 
avers  that  it  was  agreed  the  indorsement  was  to  be 
without  recourse.  Trial  to  jury.  Verdict  and  judg- 
ment for  defendant,  and  the  plaintiff  appeals. — 
Affirmed. 

Geo.  Wamhach  for  appellant. 

A.  N.  Boeye  for  appellee. 

Ladd,  J. — The  indorsee  and  the  makers  of  the 
note  lived  in  the  same  neighborhood,  and  no  excuse 
appears  in  the  record  for  the  failure  to  present  the 
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note  and  demand  payment  pensonally  or  at  the  resi- 
•  dence  or  place  of  business  of  the  makers.    The 

1  statute  permits  notice  by  mail  to  the  indorsers, 
but  the  law  merchant  controls  with  resx)ect  to 

presentment  and  demand.    CJode  1873,  section  2095.  In 
this  case  the  indorsee,  CJlosz  &  Mickelson,  mailed  let- 
ters to  the  makers,  Oy  Ashpole,  and  Katie  Ashpole, 
some  time  before  the  day  the  note  matured, 

2  demanding  payment.  Cy  Ashpole  called  upon 
the  indorsee,  and  stated  he  could  not  make  pay- 
ment, and  it  m  said  that  this  obviated  the  necessity  of 
a  demand.  See  Gilbert  v.  Dennis,  3  Metcalf  (Mass.)  495. 
But  presentment  and  demand  on  all  the  makers  are 
required  before  the  indorser  may  be  held  liable.  Blake 
V.  McMillen,  22  Iowa,  358  (33  Iowa,  150);  Bank  v. 
Orvis,  40  Iowa,  332.  The  note  was  never  presented  to 
or  payment  demanded  of  Katie  Ashpole,  and  the  mail- 
ing of  the  letters  referred  to  is  the  only  evidence  thereof. 
That  under  such  circumstances  the  indorser  will  not  be 
held  has  been  expressly  determined  by  this  court. 
Graul  V.  Strutzel,  53  Iowa,  712.  See,  also.  Bank  v. 
Greeny  11  Iowa,  476. 

II.  Whether  the  demand  and  notice  were  waived 
was  not  in  issue.  The  petition  alleged  demand  and 
notice,  not  waiver  thereof.    To  be  of  any  avail  a  waiver 

must  be  pleaded.     Lumbert  v.  Palmer^  29  Iowa, 

3  104;  Peck  v.  Schick,  50  Iowa,  281.    Nor  was  such 
an    issue    supported    by    the    evidence.      The 

indorser,  before  he  may  be  said  to  have  waived  demand 

on  the  makers,  must  be  shown  to  have  had  knowledge 

of  the  facts  which  in  law  discharged  him  from 

4  liability.  Ballin  v.  Betcke,  11  Iowa,  204;  Hughes 
V.  Bo  wen,    15  Iowa,  446;   Freeman  v.    O'Brien^ 

38    Iowa,    406. 

III.  The  issue  as  to  whether  the  indorsement  was 
to  be  without  recourse  became  immaterial  upon  the 
failure  to  establish  liability  of  defendant  as  indorser.. 


Oct.  1897]  Saatoff  v.  Scott.  201 

There  wae  evidence,  however,  tending  to  show  that 
the  note  was  taken  at  the  risk  of  the  plaintiff;  and,  if 
60,  under  the  evidence,  there  could  have  been  no  oral 
guaranty.  Telling  the  jury,  then,  to  find  for  the 
defendant  if  the  indorsement  was  to  be  without 
recourse,  amounted  to  no  more  than  an  instruction  to 
return  a  verdict  for  him  in  event  he  did  not  guaranty 
the  payment  of  the  note.  No  errors  prejudicial  to  the 
plaintiff  appear  in  the  record,  and  the  judgment  must 

be  AFFIRMED. 


R.  R.  Saatoff  v.  T.  B.  Scott,  Appellant. 

Plea  and  Proof:  failure  of  proof.  Where  plaintiff  sued  for  a 
breach  of  a  written  contract  for  the  sale  of  land,  and  the  evidence 
showed  merely  a  contract  Inade  by  defendant's  agent,  and  signed 
by  plaintiff  alone,  there  was  a  total  failure  of  proof,  within  Code 
1878,  section  2688,  providing  that  when  the  allegation  to  which  the 
proof  is  directed  "is  unproved  in  its  general  meaning"  it  shall  not 
be  deemed  a  variance,  but  a  failure  of  proof. 

Vakiancb.  Damages  for  breach  of  an  oral  contract  to  convey  land 
cannot  be  recovered  under  a  petition  on  a  written  contract,  in  the 
absence  of  an  amendment  thereof  to  conform  to  the  evidence. 

ETidence:  harmless  kxclusiOn.  Error  in  striking  out  the  statement 
of  a  witness,  who  thereafter  testifies  to  substantially  the  same 
facts,  without  any  objection  being  made,  is  harmless. 


Appeal  from  Franklin  District   Court. — Hon.   D.   R. 
Hindman,  Judge. 

Thursday,  October  14,  1897. 

Action  to  recover  damages  for  a  failure  to  convey 
land  in  accordance  with  a  certain  contract.  Verdict 
and  judgment  for  plaintiff.  Defendant  appeals,—- 
Reversed^ 


103      201 

138      307^ 
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E.  P.  Andrews  for  appellant. 
Taylor  &  Evans  for  appellee. 

KiNNE,  C.  J.— I.  There  wae  no  prejudicial  error 
in  the  rulingB  of  the  court  in  striking  out  answers  by 
the  defendant,  Scott,  as  to  the  authority  of  hie  agent, 
Musser,  as  the  same  witness  afterwards  testified  to 
substantially  the  same  facts  without  objection. 

II.  At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  the  court  to  direct  a  verdict  for  him, 
because  plaintiff  had  failed  by  a  preponderance  of  the 
evidence  to  support  the  allegations  of  his  petition.  We 
think  the  motion  should  have  been  sustained.  The  plain- 
tiff sued  on  a  written  contract  providing  for  the  sale 
and  conveyance  of  certain  real  estate  to  the  defendant 
The  evidence  on  part  of  the  plaintiff  not  only  wholly 
fails  to  show  any  written  contract,  but  from  it,  as  well 
as  from  all  of  the  evidence,  it  conclusively  appears  that 
no  written  contract  was  ever  entered  into  between  the 
parties.  The  most  that  plaintiff's  evidence  shows  is 
that  one  Musser,  defendant's  agent,  made  a  contract 
with  the  plaintiff  for  the  sale  of  the  land,  and  plaintiff 
claims  that  he  (plaintiff)  signed  said  contract,  and  exe- 
cuted a  mortgage  and  some  notes.  It  nowhere  appears 
that  either  the  defendant  or  his  agent  ever  signed  the 
contract  relating  to  the  sale  of  said  land.  There  was, 
therefore,  a  total  failure  of  proof  as  to  the  claim  made 
in  the  petition.  Code  1873,  section  2688.  Under  the 
evidence  there  could  be  no  recovery  on  a  written  con- 
tract, as  no  such  contract  was  shown  to  have  been 
entered  into  by  the  parties.  While  it  may  be  that  plain- 
tiff might  have  so  amended  his  petition  as  to  conform  to 
the  evidence,  no  attempt  was  made  to  do  so.  Recovery, 
therefore,  if  had  at  all,  must  be  upon  a  written  con- 
tract; and,  as  no  such  contract  was  proven,  the  motion 
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for  a  verdict  should  have  been  sustained.    2  Thompeon, 
Trials,  jp.  1606, 

Other  questions  are  argued,  which,  in  view  of  the 
conclusion  we  have  reached,  need  not  be  considered. — 
Bevsbsed. 


Pbtbe  Mbaes  v.  The  Chicago  &  Noethwestbbn  Rail- 
way Company,  Appellant. 

Bailroads:    tbkspassing  stock.    An  engineer  has  the  right  to  pre- 

2    sume  that  the  track  is  clear  of  stock  at  a  point  where  the  company 

has  inclosed  the  right  of  way,  and  he  owes  no  duty  to  the  owner  ^^  ^' 

4   in  relation  to  trespassing  horses  until  their  presence  is  discovered,         ~~ 
and  then  only  the  duty  of  using  ordinary  care  to  avoid  injuring 
them.    Citing  Harrison  v.  Railway  Co  ,  6  S.  D.  100  (60  N.  W.  Rep. 
405);  Railway  Co.  v.  N<fble,  14  111.  578;  Railway  Co,  v.  Barlow,  71  ill. 
410. 

CoNDTJCT  OF  ENGINEER.  Where  the  engineer  of  a  train  by  which 
horses  were  killed  first  saw  such  horses  as  they  were  getting  on 
the  track,  and  on  seeing  them  whistled  for  brakes,  and  reversed 
8  the  engine,  which  was  running  down  grade  at  twelve  to  fifteen 
miles  an  hour,  toward  an  open  bridge,  there  was  no  showing  of 
negligence  in  the  management  of  such  train;  and  it  was  proper  to 
omit  the  usual  stock  alarm  whistle. 

Neglioence:  Oates.  Where  the  gate  in  a  right  of  way  fence  at  a 
farm  crossing,  which  was  an  ordinary  gate,  sliding  between  two 
posts  at  each  end,  and  to  open  which  it  was  necessary  to  shove  it 
back  on  a  line  with  the  fence,  and  then  carry  it  around,  appeared 
1  to  have  been  opened  by  pushing  it  back  and  to\i  ards  the  railroad 
track,  permitting  the  escape  of  horses  to  the  right  of  way,  no 
want  of  ordinary  care  in  the  construction  or  maintenance  of  such 
gate  was  shown,  in  the  absence  of  evidence  that  it  was  defectively 
constructed,  or  out  of  repair,  or  required  some  other  mode  of  fas- 
tening. 

Appeal  from  Clinton  District  Court. — Hon  P.  B.  Wolfe, 

Judge. 

Thuesday,  Ootobee  14, 1897. 

Action  to  recover  the  value  of  three  horses  killed 
by  one  of  defendant'e  trainfi.     Defendant  answered, 
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denying^  generally,  and  verdict  and  judgment  were 
rendered  for  plaintiflE.    Defendant  appeals. — Reversed. 

Hubbard  &  Dawley  for  appellant. 

Walter  L  Hayes  and  F.  P.  McGinn  for  appellee. 

Given,  J. — I.  It  is  not  disputed  but  that  plain- 
tiff's horees  got  upon  defendant's  right  of  way  through 
a  gate  in  the  right  of  way  fence  at  a  farm  crossing,  and 
were  struck  and  killed  by  one  of  defendant's  trains. 
Plaintiff  alleges  as  grounds  for  recovery  that  said  gate 
was  defective,  and  that  defendant's  agents  negligently 
and  carelessly  ran  said  train  over  and  upon  said  horses. 
Defendant  contends  that  there  is  no  evidence  to  sus- 
tain either  of  these  allegations,  and  that,  therefore,  the 
court  erred  in  overruling  its  motion  for  a  verdict  and 
its  motion  for  a  new  trial.  The  gate  is  described,  by  all 
the  witnesses  who  speak  concerning  it,  as  an  ordinary 

sliding  gate,  such  as  is  in  common  use.     "The 
1  gate  was  slid  in  between  two  posts,  with  a 

piece  of  board  between  the  two  posts.  At  the 
other  end  the  posts  stood  apart,  and  the  gate  shoved 
in  between  the  posts.  It  was  a  common  sliding 
gate.  There  was  no  fastening  on  the  gate."  There 
is  no  evidence  that  the  gate  was  defectively  con- 
structed, was  out  of  repair,  or  that  any  other  fastening 
than  placing  the  ends  of  the  boards  between  the  posts 
was  required  or  used  on  such  gates.  To  open  this  gate, 
it  was  necessary  to  shove  it  back  on  a  line  with  the 
fence,  and  then  carry  it  round.  On  the  morning  pre- 
ceding that  on  which  the  horses  were  killed,  the  gate 
was  standing  closed,  and  after  the  horses  were  killed 
it  was  found  to  be  pushed  back  about  four  feet,  and 
towards  the  track  about  four  feet.  We  think  it  highly 
improbable  that  the  horses  did,  or  could  have,  opened 
this  gate  as  it  was  opened,  but  more  probable  that  it 
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was  opened  by  some  person.  If  it  be  conceded  that 
the  horses  did,  in  some  way,  work  the  gate  open,  still 
there  is  no  evidence  of  want  of  ordinary  care  on  the 
part  of  the  defendant  in  the  construction  or  mainten- 
ance of  the  gate.  It  was  just  such  a  gate  as  is  in  com- 
mon use,  and  was  in  good  order. 

II.  The  train  that  killed  the  horses  was  a  freight 
of  twelve  or  fifteen  care,  going  west.  In  approaching 
the  place  of  the  accident  the  train  came  up  a  steep 
grade  to  a  point  thirty -eix  rods  eaet  of  the  bridge  where 
the  horses  were  killed,  from  which  point  it  is  down 
grade,  west  to  the  bridge.  The  up  grade  from  the  east 
is  such  that  horsee  on  the  right  of  way  between  the  sum- 
mit and  the  bridge  cannot  be  seen  from  the  cab  of  the 
engine  until  the  engine  is  near  the  summit  The 
2  track  being  inclosed  for  a  long  distance  east 

and  west,  the  trainmen  had  no  reason  to  expect 
that  horses  would  be  on  the  right  of  way  at  the  place 
of  the  accident;  but  when  known  to  be  there  it  was 
their  duty  to  exercise  ordinary  care  to  avoid  injuring 
them.  The  engineer  testifies:  "I  first  saw  the  ani- 
mals on  the  track.  They  came  up  on  the  left-hand  side 
and  I  didn^t  see  them  until  after  they  got  onto  the  track. 
I  saw  them  getting  onto  the  track.  They  came  over 
from  the  left-hand  side  onto  the  track.  When  I  saw 
them,  I  whistled  for  brakes  and  reversed  my  engine.  I 
applied  brakes,  and  did  everything  in  my  power  to  stop 
the  train.^^  The  train  was  running  down  grade  at 
twelve  to  fifteen. miles  an  hour  towards  an  open  bridge. 
Therefore,  it  is  entirely  reasonable  that  the  engineer 
would  have  done  just  what  he  says  he  did  do,  and  his 
testimony  stands  uncontradicted.  True,  a  witness  who 
was  some  distance  away,  says  he  "just  heard  one  little 
whistle.  Just  about  the  time  they  whistled  the  train 
stopped."  This  rather  confirms  than  contradicts  the 
cagineer's  testimony  that  he  whistled  for  brakes,  as 
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evidently  but  a  brief  time  elapsed  between  the  call 
for  brakes  and  the  stopping  of  the  train.    With 

3  the  frightened  horses  fleeing  before  the  train  as 
they  were,  towards  the  open  bridge,  there  wafi 

no  occasion  for  any  other  whistling  that  the  call  for 
brakes;  indeed,  it  may  be  questioned  whether  it  would 
not  have  been  negligence  to  have  sounded  the  usual 
stock  alarm.  We  do  not  find  any  evidence  that  the 
trainmen  were  negligent  or  careless  in  the  manage- 
ment of  the  train,  nor  that  the  defendant  was  negligent 
in  the  construction  or  maintenance  of  said  gate.  We 
think  the  court  erred  in  not  sufitaining  defendant's 
motion  for  a  verdict,  and  its  motion  for  a  new  trial  on 
the  ground  that  the  evidence  did  not  justify  a  verdict 
for  the  plaintiff. 

III.    The    defendant   asked    instruction   to   this 

effect:    That,  having  inclosed  its  right  of  way  at  the 

place  where  these  horses  were,  it  was  not  bound  to 

anticipate  that  horses  or  cattle  would  be  there 

4  on  the  track,  but  had  a  right  to  presume  that  the 
track  was  clear;  and  that  defendant. owed  no 

duty  to  the  plaintiff  in  relation  to  his  trespassing  horses 
until  their  presence  was  discovered,  and  then  only  owed 
the  use  of  ordinary  care  to  avoid  injury  to  the  horses. 
That  such  is  the  law,  see  Baker  v.  Raihoay  Co.,  95  Iowa, 
163;  Connyers  v.  Railway  Co.,  78  Iowa,  410;  Thomas  v. 
Railway  Co.,  93  Iowa,  248;  Railway  Co.  v.  Barlow, 
71  111.  640;  Harrison  v.  Railway  Co.,  6  S.  D.  100;  (60  N. 
W.Uep.AOb),^.nd  Railway  Co.  V.  Noble,  142  111.  578  (32 
N.  E.  Eep.  684).  The  instruction©  given  were  not  explicit 
on  this  subject,  and  those  asked  should  have  been  given. 
Other  errors  assigned  and  argued  are  sufficiently  con- 
sidered and  disposed  of  in  what  we  have  already  said. 
It  follows  that  for  the  errors  named  above,  the  judg- 
ment of  the  district  court  must  be  reversed. 
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W.  S.  Bennett,  Appellant,  v.  The  National  Starch 
Manufacturing  Company. 

Aeeretions  Defined.  In  a  suit  commenced  in  1893  and  tried  in  1895, 
between  the  respective  owners  of  adjoining  lots,  numbered  ten  to 
fifteen,  bounded  on  the  south  by  the  Des  Moines  river  at  a  point 
where  it  flows  east,  the  question  was  whether  certain  ground 
south  of  the  original  river  bank,  forming  the  boundary  of  lot  ten* 
was  accretion.  When  the  section  of  which  such  lots  are  a  part 
was  surveyed  by  the  United  States,  the  river  near  such  lots  was 
separated  by  an  island,  into  two  parts,  and  the  place  in  contro- 
versy was  covered  by  the  north  one  of  the  two  channels  Subse- 
6  quently  a  large  part  of  the  island  was  cut  away,  and  the  north 
channel  partially  filled,  discharges  from  sewers  above  contribut- 
ing to  such  result;  and  for  several  years  prior  to  1895  water  had 
not  covered  the  tract  in  question,  except  in  times  of  high  water. 
In  October,  1895,  a  rise  of  nine  feet  would  have  been  required  to 
cause  water  coming  down  the  river  to  flow  over  it,  though  a  con- 
siderable portion  would  have  been  covered  by  back  water,  from  a 
smaller  rise.  The  deposits  in  the  old  north  channel  are  of  sand  and 
refuse  from  sewers.  'J  he  soil  thus  formed  does  not  produce 
grass,  and  is  not  suitable  for  agricultural  purposes;  cottonwood 
trees,  willows,  weeds,  and  sand  burrs  growing  on  it.  The  two 
banks  are  distinct,  and  in  most  places  several  feet  higher  than  the 
place  in  question;  and  the  river  would  overflow  all  of  that  before 
it  could  overflow  either  bank.  For  several  years  before  the  trial 
such  tract  had  not  been  overflowed,  and  it  had  on  it  cottonwood 
trees  and  willows  of  three  or  four  years'  growth;  but  the  river 
had  been  unusually  low  for  several  years.  Eeld,  that  the  ground 
in  question  was  not  an  accretion. 

Bowidaries:    waters.    The  title  to  land  derived  under  conveyances 

made  while  the  Des  Moines  river  was  regarded  as  navigable, 

2    describing  the  premises  conveyed  as  bounded  by  the  bank  of  such 

river,  only  extends  to  the  edge  of  the  bank,  notwithstanding  that 

the  river  is  not  now  regarded  as  navigable. 

Same.    The  owners  of  land  bordered  by  a  navigable  stream  own  only 
1    to  ordinary  high  water  mark,— that  is,  to  the  edge  of  the  bank,— and 
the  whole  bed  of  the  river  belongs  to  the  public. 

Same.  The  line  which  separates  the  bed  of  a  navigable  stream  from 
the  land  owned  by  the  riparian  proprietor  is  not  the  line  reached 

4  by  unusual  floods,  but  that  which  is  shown  by  the  character  and 
condition  of  the  soil  and  vegetation  to  be  the  limit  which  high 
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water  ordinarily  reaches.    Citing  Carpenter  v.  Board,  56  Minn., 
518  (58  N.  W.  Rep.  295). 

Accretions.    Accretions  between  the  meander  line  and  a  navigable 
8    river  belong  to  the  riparian  proprietor. 

I^Jonction:  water.  The  discharge  of  sewage  from  a  manufactory 
into  a  running  stream  will  not  be  enjoined  on  the  complaint  of  a 
lower  riparian  owner  that  it  emits  disagreeable  odors,  where  the 

6  causes  of  offense  for  which  the  defendant  was  responsible  were 
almost  wholly  removed  before  the  action  was  commenced,  and 
the  use  which  it  is  making  of  the  river  is  a  proper  one,  in  view  of 
the  business  which  it  carries  on  and  the  conditions  which  exist  in 
the  locality. 

Appeal  from  Polk  District  Court.- -Kov.  T.  F.  Steven- 
son, Judge. 

Thursday,  October,  14,  1897. 

Action  in  equity  te  enjoin  the  maintenance  of  a 
fiewer  on  land  claimed  by  the  plaintiff,  to  abate  an 
alleged  nuisance,  and  for  other  relief.  There  was  a 
hearing  on  the  merits,  and  a  judgment  for  the  defend- 
ant.   The  plaintiff  appeals. — Affirmed. 

Day  &  Gorry  for  appellant. 

C.  G.  &  G.  L.  Nourse  for  appellee. 

Robinson,  J.  —  The  plaintiff  is,  and  has  been  for 
many  years,  the  owner  of  a  tract  of  land  now  known  a6 
"lot  numbered  10,  of  official  plat  of  section  12,  in  town- 
ship 78  north,  of  range  24  west  of  the  5th  P.  M.'^  In  the 
year  1870  he  sunk  on  the  lot  an  artesian  well,  from 
which  he  obtained  and  sold  mineral  water,  and  in  the 
year  1874  or  1875  he  built  a  sanitarium  for  use  in  con- 
nection with  the  well,  to  which  for  a  time  many  people 
resorted.  A  family  residence  was  also  erected  a  few 
rods  fromv  the  site  of  the  sanitarium.  For  some  time 
prior  to  the  year  1890  the  Gilbert  Starch  Company 
owned  and  operated  a  starch  factory,  which  was  located 
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on  lot  numbered  15  of  the  official  plat  of  section  12, 
west  of  and  adjoining  the  lot  owned  by  the  plaintiff. 
Both  lots  were  bounded  on  the  south  by  the  Deg  Moines 
river,  which  there  flows  along  an  irregular  course,  the 
general  direction  of  which  is  from  west  to  east    For 
the  purpose  of  discharging  the  sewage  from  its  factory 
into  the  Des  Moines  river,  the  Gilbert  Starch  C5ompany 
had  maintained  an  open  board  sewer  which  extended 
from  the  factory  to  the  river  bank.     That  was  well 
defined  and  constituted  the  southern  boundary  of  the 
two  lots'  we  have  described,  when  section  12  was  sur- 
veyed by  the  general  government;  but  about  the  year 
1889  the  channel  of  the  river  in  that  vicinity  seems  to 
have  been  changed  to  the  southward,  and  thereafter, 
and  until  the  time  of  the  trial  in  the  district  court,  the 
water  in  the  river,  when  at  an  ordinary  stage  or  lower, 
did  not  reach  the  original  bank.    In  the  year  1890  the 
Gilbert  Starch  Works  were  transferred  to  the  defend- 
ant.   A  few  days  later  the  factory  was  burned,  but  was 
rebuilt  in  the  latter  part  of  the  year  1892,  and  the  new 
factory  was  put  in  operation  in  April,  1893.    In  Decem- 
ber, 1892,  the  defendant  constructed  a  new  sewer  by  lay- 
ing a  fifteen-inch  tile  pipe  on  the  bottom  of  the  old  one 
until  the  end  of  the  latter  was  reached  at  the  old  river 
bank,  and  from  that  point,  which  was  but  a  few  feet 
west  of  the  west  boundary  line  of  the  lot  of  the  plain- 
tiff, constructed  an  extension  in  a  southeasterly  direc- 
tion to  the  bank  of  the  river  as  it  then  existed.    That 
extension  of  the  sewer  is  now  a  little  more  than  seven 
hundred  feet  in  length,  and  its  outlet  is  four  hundred 
and  twenty  feet  south  of  the  original  north  bank  of  the 
river,  and  six  hundred  feet  southwest  of  the  sanitarium 
of  the  plaintiff.    The  defendant  has  used  that  sewer 
since  April,  1893,  and  during  that  time  has  discharged 
through  it  the  sewage  from  its  factory.     This  action 
was  commenced  in  September  of  the  year  1893,  and 
Vol.  103  la— 14 
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the  trial  of  the  cause  was  commenced  in  the  dietrict 
court  two  years  later,  and  finally  concluded  the  la«t  of 
October,  1895.  The  plaintiflf  claims  as  follows:  (1) 
That  the  change  in  the  river  channel  is  permanent,  and 
that  by  accretion  the  south  boundary  of  lot  10  has  been 
extended  south  to  the  bank  of  the  river  as  it  now  flows; 
that  all  of  the  extension  of  the  defendant's  sewer  which 
is  east  of  the  west  boundary  line  of  lot  10  produced  to 
the  new  bank  is  on  the  land  of  the  plaintiff  without 
his  consent,  and  that  its  maintenance  and  use  on  his 
land  constitute  a  trespass.  (2)  That  the  sewage  which 
flows  through  the  sewer  is  deposited  in  such  manner 
and  in  such  quantities  as  to  contaminate  the  water  of 
the  river,  and  impregnate  the  atmosphere  with  a  stench 
so  great  and  offensive  as  to  prevent  the  comfortable 
enjoyment  of  the  premises  of  the  plaintiff  by  himself 
or  others,  and  endanger  their  health  and  lives,  thereby 
constituting  a  nuisance.  The  district  couri;  found  that 
neither  of  these  claims  was  sustained  by  the  evidence, 
and  rendered  judgment  in  favor  of  the  defendant  for 
costs. 

I.     We  are  first  required  to  determine  whether  the 

premises  in  controversy  are  a  part  of  the  river  bed,  or 

whether  they  have  become  a  part  of  lot  10  by  the  process 

of  accretion.    It  is  the  settled  rule  in  this  state 

1  that  the  owners  of  land  bordered  by  a  navigable 
stream  own  "only  to  ordinary  high-water  mark, 

— ^that  is,  to  the  edge  of  the  bank," — and  that  the  whole 
bed  of  the  river  belongs  to  the  public.  Musser  v. 
Hershey,  42  Iowa,  361.  The  conveyances  through 
which  the  plaintiff  derived  title  to  his  lot  described  the 
premises  conveyed  as  bounded  on  the  south  by  the 
north    bank    of   the    Des    Moines    river,    and, 

2  although  the  river  is  not  now  regarded  as  navi- 
gable, the  rule  which  limits  the  ownership  of  the 

plaintiff  to  land  bounded  by  the  ordinary  high- water 
mark  applies.    Serrin  v.  Grefe^  67  Iowa,  198;  Railway 
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Co.  V.  Porter,  72  Iowa,  429.    The  appellant  does  not  dis- 
pute these  propositions,  but  contends  that  the  premleefl 
in  question  are  now  above  high-water  mark,  and  there- 
fore constitute  an  accretion  to  his  original  lot. 

3  It  ie  true  that  accretions  between  the  meander 
line  and  the  river  belong  to  the  riparian  pro- 
prietor. CouUhard  v.  Stevens,  84  Iowa,  242;  Cook  v. 
City  of  Burlington,  30  Iowa,  99;  Kraut  v.  Crawford, 
18  Iowa,  549.    The  line  which  separates  what  belongs 

to  the  river  bed  from  that  which  is  owned  by  the 

4  riparian  proprietor  is  not  the  line  reached  by 
unusual  floods,  but  that  which  is  shown  by  the 

character  and  condition  of  the  soil  and  vegetation  to 
be  the  limit  which  high  water  ordinarily  reaches.  Soil 
which  is  submerged  so  long  or  so  frequently,  in  ordinary 
6easo:«r,  that  vegetation  will  not  grow  upon  it,  may  be 
reg^^rdW:  ns  part  of  the  bed  of  the  river  which  overflows 
it.  Hou^jhton  v.  Railroad  Co.,  47  Iowa,  370.  In  Car- 
penter V.  Board,  56  Iowa,  513  (58  N.  W.  Rep.  295),  it  is 
said:  "High- water  mark  means  what  its  language 
imports, — a  water  mark.  It  is  co-ordinate  with  the 
limit  of  the  bed  of  the  water;  and  that  only  is  to  be 
considered  the  bed  which  the  water  occupies  sufficiently 
long  and  continuously  to  wrest  it  from  vegetation,  and 
destroy  its  value  for  agricultural  purposes.'^  See,  also. 
Plumb  V.  McGannon,32  U.  C.  Q.  B.  14;  Gould, 

5  Waters,  section  76.    When  section  12  was  sur- 
veyed by  the  general  government,  the  river  near 

what  are  now  known  as  lots  10  and  15  was  separated 
by  an  island  into  two  parts,  and  the  place  in  controversy 
was  covered  by  the  north  one  of  the  two  channels  thus 
formed.  Since  that  time  a  large  part  of  the  island  has 
been  cut  away  by  the  river,  and  the  north  channel  has 
been  partially  filled;  discharges  from  the  sewers  of 
numerous  factories  located  near  the  river  and  above 
the  land  of  the  plaintiflf  doubtless  having  contributed 
to  that  result.    The  main  channel  of  the  river  is  now 
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further  south  than  it  was  fifteen  years  ago,  and  for 
several  years  water  has  not  covered  the  tract  in 
question  excepting  in  times  of  high  water.  In  October, 
1895,  a  rise  of  nine  feet  would  have  been  required  before 
water  coming  down  the  river  would  have  flowed  over 
it,  although  a  considerable  portion  would  have  been 
covered  by  back  water  from  a  smaller  rise.  The  deposits 
which  have  been  made  in  the  old  north  channel  are  of 
sand  and  the  refuse  from  sewers.  The  soil  thus  con- 
stituted is  not  suitable  for  agricultural  purposes,  nor 
does  it  produce  grass.  CV>ttonwood  trees,  willows, 
weeds,  and  sand  burs  comprise  what  grows  upon  it. 
The  two  banks  are  distinct,  and  in  most  places  rise 
several  feet  higher  than  does  the  tract  in  question.  The 
river  would  overflow  all  of  that  before  it  could  ov^erflow 
either  bank.  For  several  years  the  tract  has  j;of  been 
overflowed,  and  cottonwood  trees  and  willows  of  three 
or  four  years'  growth  were  found  upon  it  at  the  time  of 
the  trial,  but  it  appears  that  the  river  had  been  unusu- 
ally low  for  several  years.  A  witness  who  had  lived 
near  the  river  for  forty  years  stated  that  it  was  lower 
during  the  preceding  three  years  than  it  had  been 
during  the  remainder  of  the  time  he  had  known  it. 
We  are  satisfied  that  a  preponderance  of  the  evidence 
shows  that  the  tract  in  question  has  the  characteristics 
of  a  river  bed  uncovered  for  a  few  years  by  reason  of 
unusually  low  water,  and  a  change  in  the  channel  of 
the  stream,  which  may  be  only  temporary;  that  it  is 
subject  to  overflow  in  ordinary  times  of  high  water, 
and  is  worthless  for  agricultural  purposes.  We  con- 
clude, therefore,  that  it  is  not  a  part  of  the  lot  owned 
by  the  plaintiff,  and  that  the  defendant  is  not  a  tres- 
passer in  placing  and  using  its  sewer  on  it 

II.     The  evidence  in  regard  to  the  kind,  quantity, 
and  effect  of  the  discharges  from  the  sewer  is  some- 


Oct.  1897]  Bennett  v.  National  Starch  Mfg.  Co.  213 

what  conflicting.   There  is  no  doubt  that  at  times  it  hae 
emitted  disagreeable  odors.     In  the  spring  ol 
6  the  year  1893  high  water  formed  a  sand  bar  neai 

to  and  above  the  mouth  of  the  defendant's  sewer, 
which  formed  a  bay  into  which  the  sewer  discharged, 
and  for  a  time  the  sewage  was  troublesome;  but  in 
July  the  sewer  was  extended  through  the  bay  and  the 
sand  bar  to  the  current  of  the  river,  and  that  difficulty 
was  remedied.  At  another  time  a  break  in  the  sewer 
occurred  where  it  crossed  the  bay,  and  there  was  a  leak- 
age of  sewage,  which  was  offensive;  but  that  also  was 
remedied.  Since  February,  1894,  very  little  of  an 
oflfensive  nature  passed  through  the  sewer,  and  the 
defendant  has  used  due  care  to  keep  the  sewer  in  good 
order,  and  to  prevent  any  considerable  discharge  from 
it  of  offensive  matter.  The  causes  of  oflfense  for  which 
the  defendant  was  responsible  were  almost  wholly 
removed  before  this  action  was  commenced;  and  the 
use  which  the  defendant  is  now  making  of  the  river 
appears  to  be  a  proper  one  in  view  of  the  business  it 
carries  on  and  the  conditions  which  exist  in  that  local- 
ity. Some  witnesses  state  that  the  discharge  from  the 
defendant's  sewer  caused'  disagreeable  odors,  while 
other  witnesses,  whose  opportunities  for  knowing  the 
fact  have  been  equally  as  good,  state  that  the  odors 
emitted  were  not  of  a  serious  character.  Some  of  the 
testimony  relates  to  the  discharges  from  the  old  Gilbert 
Starch  Company  sewer,  for  which  the  defendant  is  not 
responsible.  The  sanitarium  of  the  plaintiff  is  vacant, 
but  he  is  not  certain  that  he  had  rented  it  more  than 
once,  and  then  for  a  single  winter,  during  the  ten  years 
preceding  the  trial.  The  evidence  is  not  sufficient  to 
sustain  the  plaim  that  the  sewer  as  it  is  operated  by 
the  defendant  is  a  nuisance,  nor  to  show  that  the  plain- 
tiff has  sustained  injury  from  any  unauthorized  use  of 
it     The  judgment  of  the  district  court  is  therefore 

AFFIBMED. 
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James  Hollenbeck,  Appellant,  v.  P.  E.  Hall. 

Libel.  To  publish  of  one  that  he  has  for  several  years  owed  for  medical 
services;  that  his  attention  has  been  repeadly  called  thereto  to  no 
purpose;  that  finally,  being  sued  therefor,  he,  having  no  other 
defense,  has  cowardly  slunk  behind  that  of  the  statute  of  limita- 
tions; and  that  such  a  course  is  not  in  accordance  with  the 
writer's  idea  of  strict  integrity,—is  not  actionable,  within'  Code 
1878,  section  4097,  defining  libel  as  malicious  defamation  of  a 
person  by  writing  tending  to  expose  him  to  public  hatred,  con- 
tempt or  ridicule,  or  to  deprive  him  of  the  benefits  of  public  confi- 
dence and  social  intercourse. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T. 
M.  GiBERSoN,  Judge, 

Friday,  October  15,  1897. 

The  plaintiff  alleged  in  his  petition  that  "on  or  about 
the  first  day  of  June,  1893,  the  defendant,  P.  E.  Hall,  for 
the  purpose  of  injuring  the  good  name  and  reputation 
of  the  plaintiff  herein,  and  to  expose  him  to  the  pub- 
lic hatred,  contempt,  and  ridicule,  and  to  deprive  him  of 
the  benefit  of  public  confidence  and  social  intercourse, 
did  publish  of  and  concerning  the  plaintiff  the  following 
false,  libelous,  and  defamatory  matter  to- wit:  ^Cedar 
Rapids,  Iowa,  Dec.  7,  1892.  P.  E.  Hall,  Pres.  G  R  & 
M.  C.  R'y  Co.,  Od-ar  Rapids,  Iowa — Dear  Sir:  For 
some  years  past,  one  of  your  old  and  trusty  conductors, 
Mr.  James  Hollenbeck,  has  owed  us  a  bill  for  profes- 
sional services  rendered  his  family  in  the  way  of  con- 
sultations with  his  family  physician  at  his  home  in 
Marion.  His  attention  has  been  repeatedly  called  to 
the  subject,  but  to  no  purpose.  We  finally  sued  him, 
to  which  he  responds  by  employing  an  attorney,  and 
contesting  the  claim.  Having  no  other  defense,  he 
cowardly  slinks  behind  that  of  statutory  limitation. 
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Such  a  course  is  not  exactly  in  accordance  with  our 
idea  of  strict  integrity.  So  far  as  we  are  concerned,  we 
would  prefer  not  to  be  conuected  in  an  official  capacity 
with  a  corjwration  giving  employment  to  men  of  this 
character;  especially  when  permitted  to  occupy  posi- 
tions of  trust  YourSj  courteously,  H.  &  J.  M.  Ristine.^ '' 
Then  follows  a  denial  in  detail  of  the  statements  con- 
tained in  the  letter,  the  allegations  that  it  was  pub- 
lished by  mailing  copies  to  persons  named,  and  that 
plaintiff  has  been  damaged  in  the  sum  of  five  thousand 
dollaiw,  for  which  amount  judgment  is  prayed.  No 
special  damages  are  alleged.  To  this  petition  the 
defendant  demurred  in  these  words:  "(1)  No  sufficient 
publication  of  the  alleged  libel  is  shown  to  render  the 
defendant  liable.  (2)  The  alleged  letter  or  publication 
set  out  in  the  petition  is  not  libelous  or  actionable, 
even  if  published.  It  is  not  libelous  to  charge  plaintiff 
with  having  availed  himself  of  the  statute  of  limita- 
tions, and  no  language  is  contained  in  the  alleged  letter 
or  publication  from  which  injury  or  damage  to  the 
plaintiff  can  be  inferred."  The  demurrer  was  sustained, 
and,  the  plaintiff  electing  to  stand  on  the  ruling,  judg- 
ment was  entered  against  him  for  costs,  and  he  appeals. 
— Affirmed. 

J.  H.  Crosby y  H.  Rickel,  and  John  T.  Christie  for 
appellant. 

Chas.  A.  Clark  for  appellee. 

Ladd,  J. — Conceding  the  letter  to  have  been  pub- 
lished, was  it  libelous?  Our  statute  defines  ''libel"  to 
be  "the  malicious  defamation  of  a  person  made  public 
by  any  printing,  writing,  sign,  picture,  representation 
or  effigy,  tending  to  provoke  him  to  wrath  or  expose 
him  to  public  hatred,  contempt  or  ridicule,  or  to  deprive 
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him  of  the  beneflte  of  public  confidence  and  social  inter- 
course."    Code  1873,  section  4097.     "Defamation"  is 
defined  by  Webster  as  "the  taking  from  another's  repu- 
tation."   Odgers,  in  his  work  on  Libel  and  Slander, 
says:    "Words  which  produce  any  perceptible  injurj' 
to  the  reputation  of  another  are  called  defamatory." 
It  is  "a  false  publication  calculated  to  bring  one  in 
disrepute."     C5ooley,   Torts,   193.     The  derivation   of 
the  word  leaves  no  doubt  as  to  its  meaning.     Was 
there  anything  in  the  letter  injurious  to  the  good 
name  of  the  plaintiff,  or  tending  to  bring  him  into 
disrepute?    It  is  not  dishonorable  to  be  indebted  to 
another,  nor  is  it  libelous  to  publish  of  another  that  he 
owes  monejr.     Regina  v,  Coghlan,  4  Fost,   &  F.  316. 
To  be  in  debt  is  very  common,  and  to  be  unable  to 
make  payment  does  not  necessarily  involve  moral  ter- 
pitude.    Nor  is  the  debtor's  reputation  brought  in  ques- 
tion by  making  a  defense  which  the  law  sanctions,  and 
which   rests  .on  sound  reason   and  long  experience 
Formerly,   pleading  the   statute  of   limitations   was 
looked  upon  with  disfavor.    Lord  Mansfield  remarked 
in   Quantock  v,  England,  5  Burrows,  2630,  "that,  in 
honesty,  a  defendant  ought  not  to  defend  himself  by 
such  a  plea,"   The  statute  is  now  generally  conceded  to 
be  beneficial,  and  the  defense  as  legitimate  as  any 
other.    As  said  by  Justice  Story  in  Spring  v.  Gray,  5 
Mason,  523:     "The  defense,  therefore,  which  it  puts 
forth,  is  an  honorable  defense,  which  does  not  seek  to 
avoid  the  payment  of  just  claims  or  demands,  admitted 
now  to  be  due,  but  which  encounters,  in  the  only  prac- 
tical manner,  such  as  are  ancient  and  unacknowledged, 
and,  whatever  may  have  been  their  original  validity, 
such  as  are  now  beyond  the  power  of  the  party  to  meet, 
with  all  the  proper  vouchers  to  repel  theuL   The  natural 
presumption  certainly  is  that  claims  that  have  been 
long  neglected  are  unfounded,  or,  at  least,  are  no  longer 
subsisting  demands.    And  this  presumption  the  statute 
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has  erected  into  a  positive  bar.  There  is  wiadom  and 
policy  in  it,  as  it  quickens  the  diligence  of  creditors, 
and  guards  innocent  persons  from  being  betrayed  by 
their  ignorance,  or  their  overeonfldence  in  regard  to 
transactions  which  have  become  dimmed  by  age."  See 
3  Parsons,  Contracts,  61;  Penley  v.  Waterhouse,  3 
Iowa,  418.  It  cannot  be  libelous  to  accuse  one  of  doing 
what  the  law  approves.  In  Homer  v.  Englehardt,  117 
Mass.  539,  it  was  held  that  to  accuse  one  of  availing 
himself  of  the  prohibitory  liquor  law,  in  order  to  defeat 
an  indebtedness  for  liquor  sold,  is  not  libelous,  the 
court  remarking  that,  "the  plaintiff  having  the  right 
to  make  this  defense,  it  is  not  libelous  to  publish  the 
statement  that  he  had  done  so."  Bennett  v.  William' 
son,  4  Sandford,  60,  is  precisely  in  point  Since  the  law 
recognizes  this  defense  as  legitimate  and  honorable, 
to  accuse  one  of  making  it  would  not  amount  to  defama- 
tion.   Bishop,  Noncontr.  Law,  section  283. 

II.  The  entire  letter  must  be  considered,  and 
therefrom  the  plain,  import  and  natural  meaning  as 
intended,  and  the  sense  in  which  it  was  understood, 
determined.  The  alleged  facts  are  clearly  stated. 
There  is  no  mistaking  them  from  the  opinions  expressed 
by  the  writers  of  the  letter.  The  characterization  of 
the  acts  is  based  entirely  on  the  assumption  that  the 
conduct  of  the  plaintiff  in  availing  himself  of  the 
defense  was  not  honest  and  in  accord  with  their  stand- 
ard of  integrity.  The  spirit  and  purpose  of  the  letter 
may  well  be  said  to  indicate  an  element  of  character 
quite  as  inconsistent  with  the  golden  rule  as  that  which 
permits  omissions  in  the  matter  of  pecuniary  obliga- 
tions. Such  a  letter  may  be  the  subject  of  just  criti- 
cism, but  its  publication  does  not  expose  to  public 
hatred  or  contempt  in  the  sense  or  to  the  degree 
required  by  the  law  of  libel.  See  Urban  v.  Helmick, 
15  Wash.  155  (45  Pac.  Rep.  747);  DonagKue  v.  Gaffy,  54 
Conn.  257  (7  Atl.  Rep.  552).— Affirmed, 
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Fbank  E.  Smith,  Appellant,  v.  James  Callanan 

et  aL 

i^  ^         Taxation:    redemption  notice.    Code  1878,  section   894,  provides 

J^i  So  that,  after  tlie  expiration  of  two  years  and  nine  months  from  the 

^  date  of  sale  of  land  for  taxes,  notice  may  be  served  on  the  person 

in  possession  of  the  land,  and  also  on  the  person  in  whose  name 

the  same  is  taxed,  stating  that  the  right  of  redemption  will  expire, 

1  and  a  deed  for  said  land  be  made,  unless  redemption  is  made 
within  ninety  days  from  service  of  said  notice.  Held,  that  the 
notice  should  be  given  to  the  person  in  whose  name  the  property 
is  taxed,  at  the  time  the  notice  is  in  fact  given,  and  not  necessarUy 
to  the  person  to  whom  it  is  taxed  at  the  end  of  the  two  years  and 
nine  months  from  the  date  of  sale. 

Tax  book:  Sale.  Code  1878,  section  845,  provides  for  the  placing 
upon  the  tax  books,  opposite  each  parcel  of  land,  the  year  or 
years  for  which  taxes  remain  due  and  unpaid,  and  that  sales  for 
taxes  not  so  entered  are  Invalid.  The  treasurer's  tax  book,  in  the 
8  column  "1878,"  showed  the  figures  "75,"  written  with  lead  pencil, 
and  crossed  over,  as  if  to  mark  them  out.  In  column  "1879," 
appeared  "74"  in  the  same  condition.  In  the  column  "1880** 
appeared  the  letters  "ad,"  unexplained.  Held,  not  a  compliance 
with  the  statute. 

Limitation  of  Action:  oommencembnt  of  suit:  Action  to  redeem. 
Code  1873,  section  2583,  which  is  found  in  the  general  chapter  on 
the  limitation  of  actions,  and  provides  that  delivery  of  the  origi- 
nal notice  to  the  sheriff  of  the  proper  county,  to  be  served  imme- 

2  diately,  "is  a  commencement  of  the  action,"  is  applicable  to  an 
action  to  redeem  from  a  tax  sale  and  to  quiet  title,  though  there  is 
a  special  limitation  for  such  action  not  found  in  the  general 
chapter  on  limitations.  Hinlrager  v,  Nighlingale,  86  Fed.  Rep. 
847,  disapproved. 

Appeal  from  Kossuth  District  Court — Hon.  Geobgb  H. 
Care,  Judge. 

Friday,  October  15,  1897. 

Action  to  redeem  from  certain  tax  6ale«y  and  to 
quiet  title.  Decree  for  defendante.  Plaintiff  appeals.— 
Tteversed. 
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George  E.  Clarke  for  appellant. 
Davis  &  Davis  for  appellee. 

KiNNB,  C.  J.— I.  The  facte  in  this  case  are  that 
this  action  was  commenced  in  the  district  court  of 
Kossuth  county  to  set  aside  and  red-eem  from  a  certain 
tax  deed  made  to  the  defendants  by  the  treasurer  of 
said  county  on  October  28,  1887,  and  which  was 
recorded  October  29, 1887.  The  real  estate  involved  is 
the  south  half  of  the  southeast  quarter,  and  the  undi- 
vided one-fifteenth  of  the  southeast  quarter  of  the 
southwest  quarter,  all  in  section  13,  township  99  north, 
of  range  29  west,  of  the  fifth  P.  M.  The  petition  in  this 
case  was  filed  November  3,  1892.  The  original  notice 
was  delivered  to  the  sheriff  of  Kossuth  county  for  ser- 
vice on  all  of  the  defendants  on  October  10,  1892,  and 
was  served  on  J.  C.  Stahl  on  November  23,  1892.  An 
original  notice  was  delivered  to  the  sheriff  of  Polk 
county,  Iowa,  for  service  on  the  defendants  James  Cal- 
lanan  and  J.  C.  Savery,  on  October  28,  1892,  and  was 
served  on  them  October  31, 1892.  Plaintiff  is  the  owner 
of  the  patent  title  to  the  land  in  controversy,  and 
defendants  Callanan  and  Savery  are  the  owners  and 
holders  of  the  tax  title  to  the  south  half  of  the  south- 
east quarter,  and  an  undivided  one-fifteenth  of  the 
southeast  quarter  of  the  southwest  quarter  of  the  land 
heretofore  described  under  a  tax  deed.  Said  deed  was 
made  to  one  Atkins,  and  he  quitclaimed  to  Callanan 
and  Savery.  For  the  years  1884  and  1885  said  land  was 
assessed  and  taxed  to  the  American  Emigrant  Ck>m- 
pany,  and  for  the  years  1886  and  1887  to  Oallanan  and 
Savery.  The  tax  deed  was  taken  upon  notice  served  by 
publication  against  James  Oallanan  and  J.  C.  Savery, 
which  publication  was  completed  July  15, 1887,  and  filed 
with  the  treasurer  July  22,  1887.    Said  land  was  sold 
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an  October  2,  1882,  for  the  taxes  of  1874  and  1875, 
Defendants  claim  title  to  said  land  under  the  tax  deed. 
In  a  counter-claim  they  plead  said  tax  deed  as  an  affirm- 
ative ground  for  relief,  and  aek  for  a  decree  quieting 
the  title  in  them.  They  further  plead  that  this  action 
was  not  commenced  within  five  yeare  after  the  comple- 
tion and  recording  of  said  tax  deed,  and  that  plaintiff's 
action  is  barred. 

11.  Was  the  notice  for  a  tax  deed  served  upon 
the  proper  party?  It  is  to  be  observed  that,  at  the 
expiration  of  the  period  of  two  years  and  nine  months 

from  the  date  of  sale,  the  land  in  question  was 
1  assessed  and  taxed  to  the  American  Emigrant 

Company.  When  the  notice  was  in  fact  given, 
the  land  was  assessed  and  taxed  to  James  Callanan  and 
J.  O.  Savery,  and  the  notice  was  given  to  them.  The 
controversy  is  as  to  whether  the  notice  should  be  given 
to  the  person  in  whose  name  the  land  is  assessed,  and 
taxed  at  the  end  of  the  two  years  and  nine  months  from 
the  date  of  sale,  or  to  the  person  in  whose  name  it  is 
assessed  and  taxed  at  the  time  the  notice  is  in  fact 
given.  The  statute  provides:  "After  the  expiration  of 
two  years  and  nine  months  after  the  date  of  sale  of  the 
land  for  taxes,  the  lawful  holder  of  the  certificate  of 
purchase  may  cause  to  be  served  upon  the  person  in 
possession  of  such  land,  *  *  *  and  also  upon  the 
person  in  whose  name  the  same  is  taxed  in  the  manner 
provided  by  law  for  the  service  of  original  notices,  a 
notice;  ♦  ♦  ♦  and  until  ninety  days  after  the 
service  of  said  notice,  the  right  of  redemption  from 
such  sale  shall  not  expire.^'  CJode  1873,  section  894. 
We  think  the  notice  was  properly  given  to  James  Cal- 
lanan and  J.  C  Savery.  They  are  the  persons  in  whose 
name  the  land  was  assessed,  and  to  whom  it  was  taxed 
when  the  notice  was  given.  The  provision  of  the  stat- 
ute requiring  notice  to  be  served  on  the  person  in  posses- 
sion and  the  person  in  whose  name  the  land  is  taxed  is 
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for  the  benefit  of  the  owner  of  the  land.  To  construe 
the  statute  as  contended  for  by  appellant  would  require 
the  service  of  notice  in  cases  like  this  upon  persons 
having  no  interest  in  the  land,  whatever.  The  purpose 
of  the  law  is  to  advise  the  owner  that  a  deed  will  be 
taken  unless  redemption  is  made  within  the  time  pro- 
vided by  statute.  It  was  said  in  Heaton  v.  Knight,  68 
Iowa,  686:  "The  statute  declares  that  notices  served 
must  be  served  on  the  person  in  whose  name  the  land 
is  taxed.  This  undoubtedly  means  at  the  time  the 
notice  was  served,  as  the  statute  was  clearly  enacted 
for  the  benefit  of  the  owner."  And  see  Cahalan  v.  Van 
Sant,  87  Iowa,  597;  Hall  v.  Guthridge,  52  Iowa,  410. 
We  have  carefully  examined  all  of  the  eases  cited  by 
appellant,  and  in  none  of  them  has  the  question  here 
presented  been  determined.  In  some  of  the  cases 
language  might  be  found  which,  standing  alone,  might 
give  some  support  to  appellant's  contention;  but,  when 
considered  in  connection  with  the  facts  of  the  case 
wherein  such  language  is  used,  it  in  no  way  aids  appel- 
lant herein.  We  have  no  doubt  that  our  construction  of 
this  statute  is  correct,  and  the  only  one  which  in  any 
way  tends  towards  accomplishing  the  purpose  which 
the  legislature  had  in  mind  in  its  enactment;  that  is,  of 
giving  notice  to  the  owner,  so  that  he  might  redeem. 

III.  The  statute  provides  that  "no  action  for  the 
recovery  of  real  property  sold  for  the  non-payment  of 
taxes  shall  lie  unless  the  same  be  brought  within  five 
years  after  the  treasurer's  deed  is  executed  and 
recorded."  Code  1873,  section  902.  A  material 
2  question  in  this  case  is  as  to  when  this  action 

was  "brought."  Was  the  action  brought  when 
the  original  notice  was  placed  in  the  sheriflE's  hands  for 
service,  or  was  it  brought  when  service  of  the  notice 
was  actually  made  on  the  defendants?  If  service  was 
essential  in  order  to  constitute  the  commencement  or 
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bringing  of  the  action,  then  thie  action  is  barred;  other- 
wise it  is  not  An  action  is  brought  when  it  is  com- 
menced. We  are  therefore  to  determine  when  this 
action  was  commenced.  Oode  1873,  section  2532,  pro- 
vides that  "the  delivery  of  the  original  notice  to  the 
sheriff  of  the  proper  county  with  intent  that  it  be  served 
immediately,  which  intent  shall  be  presumed  unless 
the  contrary  appears,  *  *  *  is  a  commencement 
of  the  action."  Section  2599  provides:  "Actions  in  a 
court  of  record  shall  be  commenced  by  serving  the 
defendant  with  a  notice.  *  *  *''  Section  2605  pro- 
vides: "If  the  notice  is  placed  in  the  hands  of  a  sheriff, 
he  must  note  thereon  the  date  when  received,  and  pro- 
ceed to  serve  the  same  without  delay.  *  *  *"  It  is 
clear  that  section  2599  throws  no  light  upon  the  subject 
of  our  inquiry.  That  section  simply  points  out  or  pro- 
vides the  manner  in  which  an  action  shall  be  com- 
menced. Section  2605  is  only  material  as  indicating 
the  duty  of  the  oflficer  as  to  service,  but,  like  2532,  is  not, 
in  terms,  limited  in  its  a]>plication  to  chapter  2  of  title 
17  of  the  Code  of  1873.  We,  then,  have  but  one  section 
of  the  Oode  of  1873  which  undertakes  to  provide  what 
shall  be  deemed  to  be  the  commencement  of  an  action 
so  far  as  the  statute  of  limitations  is  concerned,  and 
that  is  section  2532.  That  section  is  found  in  chapter  2 
of  title  17  of  said  Code.  That  chapter  treats  of  the  lim- 
itation of  actions  generally.  In  determining  whether 
section  2532  furnishes  the  rule  for  ascertaining  when 
the  action  referred  to  in  section  902  is  brought,  it  is 
well  to  consider  briefly  some  decisions  of  this  court. 
So  far  as  it  is  material  to  the  question  to  be  determined 
in  this  case,  it  may  be  said  that  the  statutes  referred  to 
are  in  substance  the  same  as  they  appeared  in  the  Oode 
of  1851  and  in  the  Revision  of  1860. 

The  decisions  of  this  court  which  tend  to  throw 
light  upon  the  question  before  us  may  be  grouped  under 
the  following  heads:     (a)  Oases  of  attachment  and 
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injunction,  wherein  it  has  been  held  that  the  filing  of 
the  i)etition  and  the  service  of  the  writ  operates  to  com- 
mence the  action.  Sweatt  v.  Faville,  23  Iowa,  321; 
Hargan  v,  Burch,  8  Iowa,  310.  In  the  last  cited  case, 
the  court,  in  speaking  of  the  corresponding  section  of 
the  Code  of  1851,  says:  "The  intention  here  is  that, 
when  the  precise  time  of  the  commencement  of  an 
action  becomes  material,  the  fact  referred  to  in  section 
1663  is  made  to  define  that  time.'*  (b)  CSases  wherein 
the  provisions  of  the  general  statute  of  limitations  have 
been  held  not  to  apply  to  or  to  control  the  contract  stip- 
ulations limiting  the  time  within  which  the  action  must 
be  brought  Parkyn  v.  Travis,  50  Iowa,  438;  Proska  v. 
McCormicky  56  Iowa,  318.  Harrison  v.  Insurance  Co., 
102  Iowa,  112.  In  Parkyn^ s  Case  and  Proska^ s  Case  it 
was  held  that  section  2532  fixed  the  time  for  the  pur- 
pose of  determining  the  rights  of  the  parties  under  the 
statute  of  limitations,  and  that  section  2599  contains 
the  general  provision  as  to  what  is  the  commencement 
of  an  action,  (c)  Oases  arising  under  special  limitation 
statutes,  not  found  in  chapter  2  of  title  17,  and  in  which 
this  court  has  either  held  directly  or  assumed  that 
section  2532  was  controlling  in  determining  what  con- 
stituted the  commencement  of  the  action.  Snyder  v, 
Ives,  42  Iowa,  157;  Wilson  v.  McElroy,  83  Iowa,  595.  (d) 
C5ases  arising  under  other  sections  in  chapter  2  of  title 
17  of  the  Code  of  1873,  and  in  which  section  2532  has 
been  held  to  be  of  general  application.  Heaton  v.  Fry- 
herger,  38  Iowa,  185,  in  which  the  court  considered  the 
sections  of  the  Code  of  1851  and  of  the  Revision  of  1860, 
which  are  the  same  as  section  2532  of  the  Code  of  1873. 
(e)  Other  cases  which  bear  on  the  question.  Ware  v. 
Rowley,  68  Iowa,  633;  Lesure  Lumber  Co.  v.  Ins.  Co.,  101 
Iowa,  514. 

We  have  referred'  to  the   foregoing  cases,   not 
because  they  were  decisive  of  the  question  before  us. 
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but  rather  to  show  the  tendency  of  judicial  construc- 
tion, and  as  indicating  to  some  extent  the  yiew  the 
court  ha©  taken  as  to  whether  section  2532  is  con- 
trolling in  determining  what  is  the  commencement  of 
the  action  when  the  limitation  is  a  special  one,  not 
found  in  the  general  chapter  on  limitation  of  actions. 
It  is  -apparent  that  in  one  or  two  cases  the  court,  with- 
out expressly  holding  that  section  2532  was  applicable 
in  all  cases  where  special  limitations  were  provided, 
has  applied  it  in  such  cases.  We  do  not  think  that  the 
mere  fact  that  section  2532  is  found'  in  the  general 
chapter  on  the  limitation  of  actions  is  of  itself  con 
trolling  in  determining  whether  it  shall  be  applied  to 
cases  of  other  limitations  found  in  the  CJode,  and  espe- 
cially as  it  is  in  its  terms  general  and  unrestricted. 
Our  attention  is  called  by  appellee's  counsel  to  the  case 
of  Hintrager  v.  Nightingale^  36  Fed.  Rep.  847,  a  case 
like  that  at  bar,  wherein  Judge  Shiras  held  that  section 
2532  did  not  control,  and  that  the  commencement  of  the 
action  in  such  a  case  was  the  service  of  the  notice.  He 
construes  the  case  of  Proska  v.  McCormicky  supra,  as  in 
effect  deciding  that  section  2532  applies  only  to  the 
limitations  provided  for  in  the  chapter  in  which  it  is 
found.  Such  a  conclusion  does  not  necessarily  follow 
that  holding.  That  was  a  question  as  to  whether  sec- 
tion 2532  applied  to  a  contract  limitation,  and  had  no 
relation  whatever  to  the  question  as  to  whether  special 
statutory  limitations,  not  found  in  the  general  chapter 
on  the  limitation  of  actions,  should  be  governed  by 
section  2532  in  so  far  as  determining  when  the  action 
was  commenced  was  concerned.  We  discover  no  good 
reason  for  following  the  cited  case.  Certain  it  is,  the 
same  rule  should  obtain  as  to  what  shall  constitute  the 
commencement  of  an  action,  as  to  the  statute  of  limita- 
tions, whether  the  limitation  be  found  in  the  general 
chapter  or  elsewhere  in  the  C5ode,  unless  there  is  some- 
thing in  the  statute  itself  indicating  to  the  contrary,  or 
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unless  some  recognized  rule  of  construction  will  be 
violated  in  so  holding.  We  think,  therefore,,  that, 
except  in  the  classes  of  cases  wherein  section  2532  of 
the  Code  of  1873  has  been  held  not  to  be  controlling,  or 
in  other  like  cases,  as  a  general  rule,  said  section  must 
be  held  applicable  to  cases  of  special  limitations  of 
actions,  in  determining  what  shall  constitute  the  com- 
mencement cf  an  action.  It  follows  that,  the  notice 
having  been  placed  in  the  sheriff's  hands  in  time,  the 
action  in  this  case  is  not  barred. 

IV.  Only  one  other  question  need  be  considered. 
Section  845  of  the  Code  of  1873  provides  that  "the  treas- 
urer, on  receiving  the  tax  books  for  each  year,  shall 
enter  upon  the  same  in  separate  columns,  opposite  each 
parcel  of  real  property  or  person's  name,  on  which,  or 
against  whom  any  tax  remains  unpaid  for  either  of  the 
preceding  years,  the  year  or  years  for  which  such  delin- 
quent tax  so  remains  due  and  unpaid.  And  any  sale 
for  the  whole  or  any  part  of  such  delinquent  tax,  not  so 

entered,  shall  be  invalid."  An  inspection  of  the 
3  treasurer's  books  for  1881  and  of  the  abstract 

shows  that  the  above  statute  was  not  complied 
with.  In  the  treasurer's  books  in  the  column  "1878,'* 
the  figures  "75"  have  been  written  in  with  a  lead  pencil, 
and  said  figures  have  been  crossed-  over  as  if  it  was 
intended  to  mark  them  out.  In  the  column  "1879,"  in 
like  manner,  have  been  marked  the  figures  "74,"  and 
they  are  also  crossed  out;  and  in  the  column  "1880" 
appear  the  letters  "ad."  The  letters  "ad."  appearing 
opposite  the  tracts  of  land  in  controversy,  unexplained, 
mean  nothing.  The  other  marks  referred  to,  especially 
in  view  of  their  condition, — being  crossed  out, — cannot 
be  held  to  constitute  a  compliance  with  the  statute. 
There  is  therefore  nothing  to  show  that  the  tax  of  1874 
and  1875  was  brought  forward  as  the  law  requires. 
Under  such  circumstances,  the  sale  was  invalid,  and  the 
VoT.   10.^  Tft-  -1f> 
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deed  should  be  set  amde,  and  the  plaintiff  be  permitted 
to  redeem.  Gardner  v.  Early,  69  Iowa,  44;  Barke  v. 
Early,  72  Iowa,  273;  Hooper  v.  Bank,  72  Iowa,  280.— 
Reversed. 


|fi4o  tf^        J.  W.  EwiNG,  Appellant,  v.  The  City  of  Webster 

City,  et  al. 

[Djanctions:  penal  ordinances.  Proceedings  to  enforce  a  penal 
ordinance  enacted  by  authority  of  the  legislature  are  crim- 
inal, within  the  rule  that  the  validity  of  a  criminal  statute  will 

2  not  be  tested,  nor  its  enforcement  enjoined  by  a  court  of  equity, 
unless  the  party  seeking  such  relief  will  otherwise  sustain  irrepara- 
ble injury  for  which  he  has  no  plain,  speedy,  and  adequate  remedy 
at  law.    Sylvester  v.  City,  180  Mo.  823,  disapproved, 

Cqcity  jurisdiction.  Plaintiff,  who  had  been  twice  convicted  and 
fined  for  violating  an  ordinance  requiring  grain  to  be  weighed  on 
the  city  scales,  and  had  appealed,  brought  suit,  during  pendency 

1  of  the  appeals,  to  restrain  the  city  from  enforcing  the  ordinance, 
and  from  further  prosecuting  plaintiff  or  any  of  his  customers 
thereunder,  on  the  ground  that  the  ordinance  was  void;  alleging 
that  plaintiff's  corner! bs  were  one-half  mile  from  the  city  scales, 
that  all  the  eligible  locations  near  the  scales  were  occupied  by 
other  dealers,  that  sellers  of  corn  refused  to  sell  to  plaintiff  unless 

3  the  corn  could  be  weighed  near  his  cribs,  and  that  the  granting 
of  the  relief  demanded  would  avoid  a  multiplicity  of  suits. 
Hcldf  that  plaintiff  could  avoid  a  multiplicity  of  suits  by  obeying 
the  ordinance,  and  that,  though,  he  must  suffer  some  loss  of  busi- 
ness pending  his  appeals,  or  pay  enough  to  secure  the  corn  he 
desires,  the  loss  would  not  be  so  great  as  to  warrant  the  inter- 
ference of  equity.  Citing  Poyer  v.  Des  Plaines,  128  111.  Ill;  West 
V.  New  Fork,  10  Paige,  539;  Manchester  v.  Smyth,  64  N.  H.  380  (10 
Atl.  Rep  700);  State  v,  Patterson  (Tex.  Civ.  App.)  37  S.  W.  Rep.  478. 

Appeal  from  Hamilton  District    Court. — Hon.   B.  P. 
BiEDSALL,  Judge. 

Friday,  October  15,  1897. 

Action  in  equity  to  restrain  the  defendants  from 
enforcing  an  ordinance  of  the  city  of  Webster  CXty.  A 
temporary  injunction  was  issued,  but  on  subsequent 
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hearing  on  the  pleadings  and  affidaTite  wae  dieeolved, 
and  from  that  order  the  plaintiff  appeals. — Affirmed. 

Geo,  Wambach,  J.  L.  KamraVy  and  Wamhach  & 
Richard  for  appellant. 

C.  A.  Weaver  and  D.  C.  Chase  for  appellees. 

Robinson,  J. — In  the  latter  part  of  the, year 
1895  the  plaintiff  commenced  buying  and  cribbing  com 
in  the  city  of  Webster  CSty.  In  August,  1889,  an  ordi- 
nance had  been  enacted  which  provided  for  establish- 
ing at  the  city  market  place  city  scales  suitable  for 
weighing  commodities  of  various  kinds.  The  ordinance 
also  provided  for  a  city  weigher,  and  fixed  the  fees  to 
be  paid  for  weighing.  Sections  6  and  7  of  the  ordinance 
areas  follows: 

"Sec.  6.  It  shall  be  unlawful  for  any  person,  per- 
sons, firm,  or  corporation  to  buy  or  sell  by  weight, 
within  the  city  of  Webster  CSty,  Iowa,  any  stock  or  any 
grain,  hay,  straw,  stone,  coal  or  other  commodity,  com- 
monly sold  by  weight,  and  weighed  on  wagon  or  stock 
scales,  where  the  quantity  exceeds  600  pounds,  without 
procuring  a  draft  of  such  stock  or  commodity  to  be 
made  on  the  city  scales.  This  section  shall  not  be  con- 
strued so  as  to  prohibit  the  buying  or  selling  of  stock 
by  the  head,  or  commodity  by  the  bulk,  or  otherwise 
than  by  weight.  Nor  shall  it  apply  to  persons  living  on 
farms,  within  the  corporation,  so  as  to  prevent  their 
buying  produce  for  feeding  purposes  thereon,  outside  of 
the  platted  portion  of  the  city.  The  buying  or  selling  of 
any  commodity  embraced  in  the  foregoing  provisions, 
and  weighed  on  other  scales  than  the  city  scales,  shall 
be  presumptive  evidence  that  the  same  is  bought  and 
sold  by  weight. 

"Sec.  7.  Any  person  found  guilty  of  a  violation  of 
this  ordinance  shall  be  fined  a  sum  of  not  less  than  five 
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dollars,  or  more  than  twenty-flve  doUare,  and  stanci 
committed  until  such  fine  is  paid." 

On  the  twelfth  day  of  December,  1895,  the  plaintifl 
was  arreeted,  and  fined  five  dollars,  and  required  to  pay 
the  costs  of  the  prosecution,  for  buying  com  not 
weighed  on  the  city  scales;  and  on  the  next  day  he  was 
again  arrested,  and  required  to  pay  a  like  fine  and 
costs  for  a  similar  offense.  From  each  judgment  the 
plaintiff  in  this  case  appealed  to  the  district  court,  and 

the  appeals  are  now  pending  in  that  court,  and 
1  undetermined.    The  distance  from  the  city  scales 

to  the  cribs  of  the  plaintiff  is  about  one-half  mile, 
and  on  account  of  that  distance  sellens  of  corn  refuse  to 
sell  to  the  plaintiff  unless  the  corn  can  be  weighed  near 
the  cribs.  The  location  of  the  cribs  is  the  nearest  one 
to  the  scales  which  the  plaintiff  can  procure,  for  the 
reason  that  all  eligible  locations  which  are  nearer  are 
already  occupied  by  other  dealers.  The  defendants 
are  the  city  and  its  mayor  and  marshal.  They  threaten 
to  prosecute  the  plaintiff  and  his  customers  if  they  do 
not  weigh  the  com  sold  on  the  city  scales,  and  in  conse- 
quence of  the  threats  and  prosecutions  the  business  of 
the  plaintiff  has  been  greatly  diminished.  He  states 
that  the  facilities  for  weighing  furnished  by  the  citj^ 
are  inadequate,  and  that  the  ordinance  to  which  we 
have  referred  is  unreasonable  and  void.  He  asks  that 
the  defendants  be  restrained  from  enforcing  the  ordi- 
nance, and  from  further  prosecuting  the  plaintiff,  or 
any  of  his  customers,  under  the  ordinance;  and  as  one 
ground  for  the  relief  asked  states  that  it  will  avoid  a 
multiplicity  of  suits.  A  temporary  injunction  was  issued 
to  restrain  the  defendants  from  enforcing  the  ordinance 
as  prayed.  The  answer  of  the  defendants  contains  a 
general  denial  and  pleads  various  matters  in  justifica- 
tion of  the  ordinance.  A  motion  to  dissolve  the  tempo- 
rary injunction  was  filed  by  the  defendants.  The  dis- 
trict court  dissolved  it  on  the  ground  "that  the  remedy 
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by  injunction  will  not  lie;  that  the  court  has  no  powei 
to  determine  the  validity  of  the  ordinance  in  question 
in  a  Buit  in  equity,  but  that  the  plaintiff  must  be  rele- 
gated to  the  euite  brought  for  the  enforcement  of  the 
ordinance,  wherein,  if  the  ordinance  is  void,  it  will  be 
a  complete  defense  to  such  prosecution^.'^  Webster 
City  contains  more  than  five  thousand  inhabitants,  and 
is  incorporated  as  a  city  of  the  second  clasa  The  defend- 
ants claim  that  the  ordinance  in  question  was  author- 
ized by  section  456  of  the  Code  of  1873,  which  provider, 
among  other  things,  that  incorporated  cities  and  towns' 
have  power  to  establish  and  regulate  markets,  to 
provide  for  the  measuring  or  weighing  of  hay,  coal, 
or  any  other  article  of  sale;  and  by  section  482, 
which  authorizes  such  corporations  to  enforce  obedi- 
ence to  ordinances  by  fine  or  imprisonment.  These 
sections  authorized  the  city  to  adopt  an  ordinance 
of  the  general  scope  and  purpose  of  that  in  ques- 
tion; but  an  ordinance  so  adopted,  to  be  valid, 
must  be  reasonable.  In  Davis  v.  Town  of  Anita, 
73  Iowa,  325,  an  ordinance  similar  to  that  in  question 
was  considered,  and  h<Jd  to  be  authorized,  and  this 
court  held  further,  in  effect,  that  for  the  town  of  Anita 
it  appeared  to  be  reasonable,  and  that  an  injunction  to 
restrain  its  enforcement  should  not  have  been  granted. 
But  the  power  of  a  court  of  equity  to  grant  an  injunc- 
tion to  restrain  prosecutions  under  such  ordinances 

does  not  appear  to  have  been  considered.     A 
2  court  of  equity  will  not  interfere  by  injunction 

where  the  party  desiring  it  has  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  the  law. 
Thomas  v.  Manufacturing  Co.,  76  Iowa,  738;  City  of 
Council  Bluffs  v.  Stewart,  51  Iowa,  391.  To  prevent  a 
multiplicity  of  suits  is  a  well-recognized  and  favorite 
ground  for  the  granting  of  relief  by  injunction.  1  High, 
Injunctions,  section  12.    But  it  is  the  general  rule  that 
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the  validity  of  criminal  statutes  will  not  be  tested,  nor 
their  enforcement  restrained,  by  a  court  of  equity. 
1  High,  Injunctions,  section  20.    Whether  that  rule  ia 
applicable  to  municipal  ordinances  which  provide  for 
penalties  has  been  questioned  by  some  authorities.    In 
the  state  of  Missouri  the  doctrine  prevails  that  such 
ordinances  are  not  criminal,  and  therefore  that  the  rule 
last  stated  does  not  apply  to  them.    See  Sylvester  Coal 
Go.  V.  St.  Louis,  130  Ma  323  (32  S.  W.  Rep.  649,  51  Am. 
St.  Eep.  566),  and  cases  therein  cited.  Whether  offenses 
against  municipal  ordinances  are  to  be  regarded  as 
criminal  within  the  constitutional  meaning  of  tlie  term, 
for  all  purposes,  we  have  no  occasion  to  decide.    See 
City  of  Davenport  v.  Bird,  34  lowa^  524.    But  it  is  the 
established  rule  of  this  state  that,  for  most  purposes,  at 
least,  the  violation  of  a  municipal  ordinance  enacted  by 
authority  of  the  state  is  a  crime,  and  that  proceedings 
for  its  punishment  are  criminal.  City  of  Creston  v.  Nye, 
74  lowa^  369;  State  v.  Vail,  57  Iowa,  103;  Jaqurth  v. 
Boyce,  42  Iowa,  408.    Therefore  the  rule  in  regard  to 
testing  the  validity  of  criminal  enactments  applies 
in  this  state  alike  to  statutes  of  the  general  assembly 
and  to  municipal  ordinances  enacted  pursuant  to  legis- 
lative authority.     There  are  cases  where  a  court  of 
equity  will  enjoin  an  act,  even  though  it  be  punishable 
as  a  crime,  as  an  act  which  would  cause  irreparable 
injury.    Thus  an  injunction  would  issue  to  prevent  the 
unlawful  destruction  of  trees,  on  the  ground  that  they 
could  not  be  replaced,  and  that  the  benefit  their  owner 
would  derive  from  them  cannot  be  accurately  meas- 
ured from  a  pecuniary  standard.     Musch  v.  Burkhartj 
83  Iowa,  301,  and  cases  therein  cited.    See,  also,  Bolton 
V.  McShane,  67  Iowa,  207;  Deems  v.  Mayor  of  Balti- 
more,  80  Md.  164  (30  Atl.  Eep.  648,  45  Am.  St  Eep. 
339).    In   Vegelahn  v.  Gimtner  (Mass.)   44  N.  E.  Eep. 
1077,  it  was  said  that  "a  continuing  injury  to  prop- 
erty or  business  may  be  enjoined,  although  it  may 
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be  puTiiBhable  a©  a  nuisance  or  other  crime."  In  City 
of  Austin  V.  Austin  City  Cemetery  Association,  87  Tex. 
330  (28  S.  W.  Rep.  528,  47  Am.  St.  Rep.  114),  it  was  said 
that  the  general  rule  that  the  aid  of  a  court  of  equity 
cannot  be  invoked  to  enjoin  criminal  proceedings  is 
"subordinate  to  the  general  principle  that  equity  will 
grant  relief  where  there  is  not  a  plain,  adequate,  and 
complete  remedy  at  law,  and  when  it  is  necessary  to 
prevent  an  irreparable  injury."  It  was  accordingly 
held  that  the  execution  of  a  void  ordinance  in  regard 
to  the  interment  of  the  dead,  which  greatly  prejudiced 
the  property  rights  of  the  appellee,  might  be  enjoined. 
In  Gas  Co.  v.  fyner  (Ind.  Sup.)  31  N.  E.  Rep.  59,  it  was 
said  to  have  been  long  settled  "that  a  private  citizen 
may  maintain  an  action  for  a  public  wrong  if  he  suffers 
an  injury  peculiar  to  himself,  and  not  sustained  by  the 
public  in  general."  We  are  of  the  opinion  that  if  the 
ordinance  in  question  be  void,  its  enforcement  may  be 
enjoined,  provided  the  plaintiff  has  shown  that,  if  it  is 
enforced,  he  will  sustain  irreparable  injury,  for  which 
he  has  no  plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  the  law.    Has  he  shown  that  such 

would  be  the  case?  We  think  not.  It  is  true, 
3  there  are  some  averments  in  the  petition  and 

aflSdavits  to  the  effect  that  the  business  of  the 
plaintiff  will  be  ruined  if  all  the  com  he  buys  must  be 
weighed  on  the  city  scales;  but  in  view  of  the  fact:^ 
shown,  those  averments  are  not  reasonable.  Provisions 
for  weighing  on  the  city  scales  appear  to  be  ample.  The 
defendant  can-  avoid  all  danger  of  the  prosecution  of 
himself  and  the  persons  of  whom  he  buys  by  having  the 
com  weighed  as  required  by  the  ordinances.  His  cribs 
are  half  a  mile  from  the  scales,  but  those  of  other  buy- 
ers must  be  removed  from  them  some  distance,  and  he 
must  suffer  the  loss  of  business  which  is  inevitable  from 
the  attempt  to  do  business  in  a  location  less  desirable 
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than  that  occupied  by  others,  or  pay  enough  for  what 
he  buys  to  secure  the  com  he  wtehes  to  purchase.  This 
he  may  do  while  he  i«  prosecuting  his  appeals  and 
obtaining  a  decision  as  to  the  validity  of  the  ordinance 
in  question  frona  a  court  of  conapetent  jurisdiction,  in 
the  manner  provided  by  law.  While  he  may  suffer 
some  inconvenience,  and  even  some  pecuniary  loss, 
pending  the  determination  of  his  cases,  yet  they  will 
not  be  so  great  as  to  warrant  the  interference  of  a  court 
of  equity.  There  is  no  occasion  for  a  multiplicity  of 
suits.  Our  conclusion  finds  support  in  the  following 
authorities:  Payer  v.  Village  of  Des  Plaines,  123  111. 
Ill  (13  N.  E.  Eep.  819),  and  cases  therein  cited;  West  v. 
New  York,  10  Paige,  539;  City  of  Manchester  v,  Smyth 
64  K  H.  380  (10  Atl.  Rep.  700;  State  v.  Patterson  (Tex. 
Oiv.  App.)  37  S.  W.  Rep.  478;  2  High,  Injunctions,  sec- 
tion 1244.  The  order  of  the  district  court  dissolving 
the  temporary  injunction  appears  to  have  been  correct, 
and  it  is  affirmed. 


In  the  Matter  of  the  Estate  of  Jonas  Proctor, 
Deceased.    Flora  A.  Maok,   et  aL,  v.  Charles 

Proctor  and  N.  H.  DuFoe,  Administrator,  Etc., 

Ife  ^i     '        Appellants. 


Bower:    election.    A  widow  is  not  necessarily  put  to  her  election 

1  between  dower  which  in  Iowa  is  an  estate  in  fee  simple,  and  a 

2  devise  in  her  husband's  will,  of  a  life  estate  in  all  his  real  prop- 
4    erty,  as  such  a  devise  is  not  inconsistent  with  the  right  of  dower. 

Same.    A  widow  will  not  be  held  to  have  elected  to  take  under  her 

1  husband's  will  in  lieu  of  dower,  by  her  asking  for  the  probate  of 

2  the  will  which  nominates  her  as  executor,  and  accepting  her 
8    appointment  as  such  and  selling  real  property  which  under  the 

will  she  had  power  to  dispose  of  if  necessary  for  her  support,  and 
keeping  possession  of  the  personal  estate  which  the  will  bequeathed 
to  her  for  life,  where  all  her  acts  are  referable  to  her  position  as 
an  executor,  and  there  is  nothing  to  indicate  that  the)'  were  don^ 
}n  any  other  capacity. 
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Same.    A  widow  is  not  required  to  take  under  the  will,  in  lieu  of  her 

1  distributive  share  under  the  statute,  where  such  will  does  not 

2  expressly,  or  by  clear  implication,  show  that  the  devise  to  her  was 
8    so  intended,  nor  where  such  devise  is  not  inconsistent  with  the 

statutory  right,  nor  where  an  election  has  not  been  made  to  take 
under  the  will. 

Descent  and  distribution:  Husband  and  wife.  The  heirs  of  a 
6  widow  may  have  her  distributive  share  of  the  estate  of  her 
deceased  husband  set  off  to  them  in  personalty  where  she  made 
no  such  election  to  take  under  her  husband's  will  as  to  divest  her 
of  such  share,  as,  upon  her  husband's  death,  it  vested  in  her  imme- 
diately, subject  to  her  right  of  election  to  take  under  the  will. 

Practiee:    Probate.    The  heirs  of  a  widow  may  maintain  a  petition 

6  against  representatives  of  the  deceased  husband  to  have  the 

7  widow's  dower  assigned  to  them,  and  her  distributive  share 
admeasured  and  set  apart  to  them,  although  they  were  not  lega- 
tees or  devisees  under  the  husband's  will. 

Dower.    The  heirs  of  a  widow  whose  dower  was  not  assigned  during 
5   her  lifetime  may  have  it  set  off  to  them,  in  the  absence  of  an 
election  on  her  part  to  take  under  her  husband's  will  in  lieu  of 
dower. 

Costs:  estates.  The  personal  representatives  of  a  decedent  cannot 
avoid  liability  for  costs  under  Code  1873,  section  2988,  providing 

8  that  costs  shall  be  recovered  by  the  successful  party,  upon  the 
ground  that  the  defense  to  the  petition  of  the  successful  party  was 
made  in  good  faith  and  on  reasonable  grounds. 

Apjpealfrom  Black  Hawk  DisUict  Court. — Hon.  A.  S. 
Blaie,  Judge.  ' 

Friday,  October  15, 1897. 

Defendants'  demurrer  to  plaintiffs'  petition  was 
overruled,  and  defendants  electing  to  stand  on  their 
demurrer,  and  refusing  to  plead  over,  judgment  was 
rendered  against  them,  from  which  they  appeal — 
Affirmed. 

M.  F.  Edwards  and  J.  C.  Scott  for  appellants. 

QourtrigU  &  Arbuckle  for  appellees. 
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Given,  J.  —  I.  Upon  the  eubmiseion  of  the 
demurrer,  it  was  stipulated  as  follows:  "It  is  admitted 
for  the  purpose  of  a  hearing  on  the  demurrer  of  Charlei; 
Proctor  and  N.  H.  Du  Foe,  administrator,  to  the  appli- 
cation for  admeasurement  that  the  will  of  Jonas 
Proctor  and  all  papers  filed  in  the  estate  be  considered 
a  part  of  the  application,  the  intention  being  to  deter- 
mine the  case  as  fully  on  the  demurrer  -as  could  be  done 
by  a  trial  on  the  merits  of  the  case.*'  We  understand 
by  this  stipulation  that  all  facts  appearing  in  the 
record  in  the  estate,  material  to  the  questions  raised 
by  the  demurrer  are  to  be  considered  as  if  set  out  in 
the  petition.  Thus  considered,  we  have  the  following 
matters  alleged  by  the  plaintiffs  as  ground  for  the  relief 
asked:  Jonas  Proctor  died,  testate,  October  28,  1891, 
seized  of  certain  real  and  personal  property  described, 
leaving  Susan  Proctor,  his  widow,  surviving 
1  him.    By  his  will,  after  providing  for  the  pay- 

ment of  debts  and  funeral  expenses,  he  devised 
and  bequeathed  to  his  wife,  Susan,  "all  the  rest,  resi- 
due, and  remainder  of  my  estate,  both  real,  personal, 
and  mixed,  to  have  and  to  hold  unto  my  said  wife 
during  her  life,  with  full  power  to  sell,  transfer,  and 
dispose  of  same  as  much  as  may,  from  time  to  time,  be 
needed  for  her  support  and  the  cancellation  of  any 
indebtedness  now  and  hereafter  existing."  It  is  further 
provided  that,  after  the  death  of  his  wife,  all  the  then 
remaining  property  of  his  estate,  real  and  personal 
and  mixed,  "shall  revert  to,  and  is  hereby  given, 
devised,  and  bequeathed  to,  my  son,  CJharles  Proctor,  to 
have  and  to  hold  unto  himself,  heirs,  and  assigns,  for- 
ever." It  is  further  provided  that  after  the  decease  of 
his  wife,  and  after  Charles  has  received  all  of  the  prop- 
erty as  aforesaid,  he  shall  pay  to  the  testator's  grand- 
children, Susie  May  and  Freddie  Perrin,  the  sum  of  one 
thousand  dollars,  to  be  divided  equally  among  them  as 
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they  respectively  arrived  at  the  age  of  twenty-one  years. 
Snsan  Proctor  was  nominated  in  the  will  to  be  the  exe- 
cutrix thereof,  without  bonds.  Upon  her  application, 
the  will  was  admitted  to  probate,  and  Mrs.  Proctor  was 
appointed  and  qualified  as  executrix  thereof,  and  took 
possession  of,  and  proceeded  to  settle,  the  estate.  While 
thus  acting  as  executrix,  *^he  sold  and  conveyed  lots  5 
and  7  in  block  23,  Root's  addition  to  the  town  of  New 
Hartford."  No  debts  were  proven  against  the  estate 
within  the  required  time.  There  was  no  notice  to 
Susan  Proctor  to  elect  whether  she  would  take  under 
the  will  or  otherwise,  nor  is  there  any  record  entry 
expressly  showing  an  election  by  her.  Pending  the 
settlement  of  said  estate,  to-wit,  April  25,  1893,  Susan 
Proctor  died,  intestate,  leaving  surviving  her,  as  her 
heirs  at  law,  the  plaintiffs  Flora  A.  Mack,  J.  N.  Gould, 
Melissa  Gould,  Hattie  Whipple,  and  Nellie  Thomas,  the 
other  plaintiffs  being  the  grandchildren  named-  in  the 
will,  of  whom  A.  T.  Perrin  is  guardian.  Upon  her 
death,  the  defendant  N.  H.  Du  Foe  was  api)ointed 
administrator  de  bonis  non  of  the  estate  of  Jonas 
Proctor,  and  administrator  of  the  estate  of  Susan  Proc- 
tor. On  September  11,  1893,  these  plaintiffs  filed  their 
petition  to  have  the  distributive  share  of  Susan  Proctor 
admeasured  and  set  apart  to  them.  A  question  arising 
as  to  the  fee  granted  by  the  will,  plaintiffs,  with  the 
leave  of  court,  withdrew  said  petition,  and  applied  for 
a  construction  of  the  will.  The  will  being  construed, 
95  Iowa,  172,  the  plaintiffs  renewed  said  application 
for  admeasurement  and  setting  apart  of  said  share  to 
them,  and  this  is  the  application  under  consideration. 

To  the  petition  as  thus  construed,  the  defendants 
demurred  on  six  grounds,  in  substance  as  follows:  (1) 
That  the  petition  shows  that  Susan  Proctor  "did  take 
and  receive  all  the  personal  and  real  estate  devised  to 
her  by  the  terms  of  said  will,  thereby  consenting  to  take 
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under  said  will."  (2)  That  the  terms  of  eaid  will  are 
inconsistent  with  the  right  of  the  widow  to  take  both 
under  the  will  and  her  dietributive  share  under  the 
statute,  and  are  inconsistent  with  the  dower  right, 
which  shows  an  intention  that  the  devised  share  be  in 
lieu  of  dower.  (3)  That  the  provisions  of  the  will  being 
inconsistent  with  the  distributive  shaire,  and  such  shnre 
not  being  assigned  to  her,  or  claimed  by  her,  during  her 
lifetime,  her  heirs  cannot  now  be  given  that  right,  it 
being  a  personal  one  to  be  exercised  by  the  widow.  (4) 
That  the  rule  of  law  which  permits  a  widow,  in  certain 
cases,  to  take  under  the  will  and  law  both,  applies 
only  to  real  estate,  and  that,  the  widow  having  taken 
under  the  will,  her  heirs  cannot  have  her  share  set  off 
to  them  in  personalty.  (5)  That  the  relief  asked  has  been 
adjudicated  in  this  court.  (6)  That  the  applicants  are 
not  entitled  to  the  relief  demanded,  for  the  reason  that 
they  are  not  parties  in  interest,  not  being  legatees  or 
devisees  under  the  will. 

11.     Our  first  inquiry  is  whether  the  petition  shows 
an  election  by  Mrs.  Proctor  to  take  under  the  will. 
Appellant  cites  Craig  v.  Conover,  80  Iowa,  358,  and 
other  cases  holding  that,  if  the  record  discloses 
2  an  act  or  declaration  of  the  widow  plainly  indi- 

cating a  purpose  to  take  under  the  will,  she  will 
be  held  to  have  so  elected.  Upon  these  authorities,  it 
is  contended  that,  because  of  what  the  record  shows 
the  widow  to  have  done  in  connection  with  the  will  and 
the  settlement  of  the  estate,  she  should  be  held  to 
have  had  notice  of  the  provisions  of  the  will,  and  to 
have  elected  to  take  under  it.  While  the  matters  shown 
leave  no  doubt  but  that  she  knew  the  provisions  of  the 
will,  they  do  not,  as  we  view  them,  even  tend  to  show 
an  election  on  her  part.  She  asked  that  the  will  be 
probated,  as  it  was  her  duty  to  do,  and,  being  nominated 
therein^  asked  to  be  appointed  to  execute  it.    Being 
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appointed  and  qualified,  she  took  poeseesion  of  the 
estate  as  executrix,  and,  a*3  such,  proceeded  to  settle  it. 
Even  the  lots  alleged  to  have  been  sold  by  her  are 
alleged  to  have  been  sold  "while  she  was  acting  as  exe- 
cutrix of  the  estate  of  said  decedent."  Not  an  act 
relied  upon  as  showing  an  election  is  pointed  out  but 
is  plainly  referable  to  her  nomination  and  appointment 
as  executrix  and  to  her  duties  a*s  such,  or  "which,  in  the 
least,  indicates  an  election  on  her  part.  The  rule  is  well 
established  and  undisputed  that  the  election  must 
appear  in  the  record.  In  re  Frank's  Estate,  97  Iowa,  704 
in  Craig  v.  Conover,  supra,  it  is  said:  "If  the  record 
discloses  an  act  or  declaration  of  the  widow  plainly 
indicating  a  purpose  to  take  under  the  will,  she  will  be 
held  to  have  so  elected."  In  that  case,  the  widow,  as 
one  of  the  executors,  filed  a  report  in  effect  accepting 
under  the  will,  and  accompanying  the  report  with 
her  receipt  as  an  individual  to  the  executors  for  all  the 
property  bequeathed  to  her.  There  is  no  such  record 
in  this  case,  and  each  of  the  many  cases  cited  is  equally 
foreign  in  its  facts  to  this  case  so  far  as  relates  to  an 
election.  It  is  said  in  argument  that  Mtb.  Proctor  used 
all  of  this  estate  during  her  lifetime,  and  authorities 

are  cited  that  such  use  is  ineonsastent  with  a 
3  dower  right     So  far  as  we  discover,  there  is 

nothing  to  show  that  Mrs.  Proctor  made  use  of 
any  part  of  this  estate  for  any  individual  purpose,  and 
yet  she  would  not  come  within  the  rule  of  the  cases 
cited  by  using  it  for  her  maintenance.  We  say  again 
that  her  entire  contact  with  this  estate,  as  shown  by 
this  petition,  is  plainly  referable  to  her  position  as  exe- 
cutrix, and  does  not  indicate  an  election  upon  her  part 
to  take  under  the  will. 

III.  In  support  of  the  second  ground  of  their 
demurrer,  appellants  say:  ."In  this  we  affirm  that  it 
is  clearly  deducible  from  the  terms  of  said  will  that  it 
was  the  intention  of  the  testator  that  the  devise  to  the 
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widow  should  be  in  lieu  of  dower,  and,  having  elected 
to  take  under  the  will,  cannot  now  take  under  the  stat- 
ute in  addition  thereto/^  We  have  seen  that  the  widow 
did  not  make  an  election,  and  therefore,  had  she  sur- 
vived, she  would  be  privileged  to  do  so.  In  re  Proctor's 
Estate^  95  Iowa,  172,  this  will  was  construed  as  devising 

a  life  estate  to  th^e  widow,  and  not  a  fee  edmple. 
4  According  to  a  long  line  of  decisions  by  this 

court,  such  a  devise  is  not  inconsistent  with  the 
right  of  dower.  See  Daugherfy  v.  Daugherty,  69  Iowa, 
677;  Watrous  v,  Winn,  37  Iowa,  72;  Parker  v.  Hay  den, 
84  Iowa,  493.  In  Metteer  v.  Wiley,  34  Iowa,  214,  it  is 
held  that,  where  there  is  no  expressed  declaration  in  the 
will  that  the  devise  shall  be  in  lieu  of  dower,  the  inten- 
tion that  it  should  be  must  be  deduced  by  clear  and 
manifest  implication  from  the  will.  In  this  will  there 
is  no  such  expressed  declaration,  nor  do  we  think  that 
such  an  intention  is  deducible  therefrom  by  clear  and 
manifest  implication.  Three  sufficient  reasons  appear 
why  this  second  ground  of  the  demurrer  was  properly 
overruled,  namely,  that  the  will  does  not  expressly  nor 
by  implication  show  that  the  devise  was  intended  to  be 
in  lieu  of  dower.  That  the  devise  named  is  not  incon- 
sistent with  the  dower  right,  and  that  no  election  had 
been  made  by  the  widow  to  take  under  the  will. 

IV.  The  third  ground  of  the  demurrer,  namely, 
that  the  heirs  of  Mrs.  Proctor  cannot  now  be  given  the 
right  to  elect,  it  being  a  personal  right  to  be  exercised 
by  the  widow,  is  grounded  upon  the  claim  that  the  pro- 
visions of  the  will  are  inconsistent  with  the  dower 
right  It  is  said  in  argument:  "It  seems  to  be  the 
holding  in  Potter  v,  Worley,  57  Iowa,  66,  that  where 
the  provisions  of  the  will, are  not  inconsistent  with 
dower,  and  the  widow's  dower  is  not  assigned  during 
her  lifetime,  her  heirs  may  have  it  set  off  to  them.    Our 
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contention  is  that  in  this  case  the  provisions  of  the 
will  are  inconsistent  with  the  dower  right." 

5  Holding,  as  we  do,  that  the  provisions  of  the  will 
are  not  inconsistent  with  the  dower  right,  the 

Case  of  Potter  would  seem  to  be  controlling.  There 
are,  however,  very  potent  reasons  why  the  heirs  of  Mrs. 
Proctor  may  now  ask  the  relief  demanded.  It  is  true 
that  the  right  of  election  ceased  with  the  vndow's 
death,  and  equally  true  that  her  heirs  take  whatever 
she  died  seized  of.  The  distributive  share  of  the  widow 
vested  in  her  immediately  upon  the  death  of  her 
husband)  qualified  by  her  right  of  election  to  take  under 
the  will,  and  to  the  rights  of  creditors  of  the  estate  to 
the  extent  that  the  personal  property  might  be  applied 
to  the  payment  of  debts.  We  have  seen  that  there  were 
no  debts  and  no  election  by  the  widow  to  divest  her  in 
whole  or  in  part  of  the  distributive  share  that  vested  in 
her  immjediately  upon  the  death  of  her  husband.  Being 
seized  of  the  right  to  her  distributive  share  in  her 
busband^s  estate  at  her  death,  that  right  passed  to  her 
heirs  immediately  upon  her  de<?ease.  See  Potter  v. 
Worley^  supra,  and  Blair  v.  Wilson,  57  Iowa,  177. 

V.     Tlie  fourth  cause  of  demurrer  is  grounded  on 

the  assumption  that  Mrs.  Proctor  had  elected  to  take 

under  the  will,  and  therefore  it  is  insisted  that  her 

heirs  cannot  have  her  share  set  off  to  them  in 

6  the  personal  property.    Mrs.  Proctor,  not  having 
made  an  election,  died  seized  of  the  right  to  take 

under  the  statute  in  both  real  and  i)ersonal  property, 
and  this  right  descended  to  her  heirs  upon  her  death. 
The  proceeding  for  the  construction  of  this  will  was  not 
an  adjudication  of  any  of  the  questions  presented  in 
this  application,  nor,  indeed,  could  they  have  well  been 
adjudicated  in  that  proceeding.    While  it  is  true 

7  that  the  plaintiffs,  heirs  of  Mrs.  Proctor,  are  not 
legatees  or  devisees  under  the  will,  they  are 

parties  in  interest,  and  entitled  to  maintain  this  pro- 
ceeding:.    Our  conclusion  is  that  the  demurrer  was 
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properly  overruled  as  to  each  and  <all  of  the  grounds 
thereof. 

VI.  The  court  below  found  that  the  will  gave  to 
Mrs.  Proctor  a  life  estate  only;  that  the  same  was  not 
inconsistent  with  a  right  of  dower  in  addition  thereto; 
and  that  the  heirs  of  Mrs.  Proctor  have  the  right  to 
have  her  distributive  share  set  ap^rt  to  them;  and  that 
eaid  share  consisted  of  one-third  of  the  estate  of  Jonas 
Proctor.  It  was  ordered  that  the  demurrer  be  over- 
ruled, and  that  one-third  of  the  estate  of  Jonas  Proctor 
be  admeasured  and  set  apart  as  part  of  the  estate  of 
Susan  Proctor,  and  that  N.  H.  Du  Foe,  administrator 
of  Susan  Proctor's  estate,  credit  himself  with  one-third 
of  the  personal  property  in  the  Jonas  Proetor  estate, 
and  charge  himself  therewith  in  the  Susan  Proctor 
estate.  Eeferees  were  appointed  to  admeasure  said 
share  in  the  real  estate,  and  the  costs  were  taxed  against 
the  defendants.  While  it  is  left  somewhat  obscure,  we 
understand  that  Mr.  Du  Foe  was  appointed  adminis- 
trator de  boms  non  of  the  estate  of  Jonas  Proctor,  and 
administrator  of  the  estate  of  Susan  Proctor.  This 
being  true,  the  order  of  the  court  as  to  the  personal 
property  effectuates  just  what  the  heirs  of  Susan 
Proctor  are  entitled  to;  and  the  order  for  the  admeas- 
urement of  their  share  out  of  the  real  estate  is  author- 
ized by  the  conclusions  we  have  reached.  We  think  the 
complaints  against  the  decree  in  these  resi)ects  are  not 
well  founded 

Appellants  also  complain  that  the  costs  are  taxed 
to  them,  and  insist  that  as  their  defense  is  made  in  good 
faith,  upon  reasonable  grounds,  the  costs  should  be 

paid  out  of  the  estate  of  Susan  Proctor.  Thv 
8  general  rule  is  that  "costs  shall  be  recovered  by 

the  successful  party."  Code  1873,  section  2933. 
That  a  defense  has  been  made  in  good  faith,  and  upon 
reasonable  grounds  for  making  it,  forms  no  exception 
to  this  rule.  The  decree  of  the  district  court  is  affirmed. 
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J.  E.  Richardson  v.  M.  L.  Probst,  et  ah,  Appellants. 

AttaebxneBt:  joint  obligors.  That  the  surety  on  a  note  is  finan- 
cially responsible,  does  not  affect  the  right  of  the  holder  to  an 
attachment  in  a  suit  against  the  maker,  if  any  of  the  grounds  of 

1  attachment  specified  by  the  Code  exist  as  against  him;  and  it  is 
prejudicial  error  to  admit  testimony  showing  the  existence  of  such 
a  surety. 

AppeaL    Where  an  appellee  presontt  no  brief  or  argument,  the 

2  supreme  court  will  consider  only  such  questions  as  are  essential 
to  determine  the  appeal. 

Appeal  from  Jackson  District    Cowri.— Hon.    W.   P. 
Brannan,  Judge. 

Friday,  October  15,  1897. 

Action  on  an  attachment  bond.  Verdict  and  judg- 
ment for  plaintiff,  and  the  defendants  appealed. — 
Reversed. 

B.  F.  Thomas  B,nd  Hayes  &  Schuyler  for  appellants. 

No  appearance  for  appellee. 

Granger,  J.  —  Defendant  Probst  brought  an 
action  against  the  plaintiff  herein  on  a  note,  and  sued 
out  an  attachment,  and  defendant  Stickley  was  surety 
on  the  attachment  bond.  This  is  an  action  on  the  bond, 
on  the  ground  that  it  was  wrongfully  sued  out.  The 
answer  was,  for  the  purposes  of  our  consideration,  a 
deniaL  One  Jane  Preston  was  surety  on  the  note  sued 
on  in  the  attachment  proceeding,  but  was  not  a  party  to 
that  siut,  and  is  not  to  this.  At  the  trial  of  this  suit, 
the  plaintiff,  Richardson,  was  a  witness  in  his  own 
behalf;  and,  after  stating  that  Jane  Preston  was  surety 
on  the  note  in  the  attachment  suit,  he  was  permitted, 
VoT^  103  la— 16 
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against  objections,  to  state  her  financial  condition,  and 
complaint  is  made  of  the  ruling.  In  the  absence  of  an 
argument  for  appellee,  we  are  left  to  assume  the  pur- 
poee  of  the  testimony,  and  we  think  of  no  other  purpose 
than  as  bearing  on  the  question  of  the  wix>ngful  suing 
out  of  the  attchment.    The  answer  showed  her 

1  to  be  possessed  of  property.    We  discover  noth- 
ing in  the  law  authorizing  attachments,  where 

a  ground  therefor  exists,  as  to  one  of  the  makers  of  the 
note,  and  such  a  suit  is  brought,  to  make  the  pecuniary 
responsibility  of  another  maker  material,  on  the  ques- 
tion of  an  attachment  being  properly  sued  out.  The 
alleged  ground  for  the  attachment  was  that  the  defend- 
ant was  about  to  remove  from  the  state,  and  had  started 
to  leave  the  state,  and  refused  to  make  any  arrange- 
ments for  the  securing  of  the  payment  of  the  debt  when 
it  became  due.  Such  facts  are  statutory  grounds  for  an 
attachment  The  law  does  not  make  the  fact  that  there 
are  others,  who  are  responsible,  liable  for  the  payment 
of  the  debt,  a  limitation  on  the  right;  but  the  right  to 
the  writ  is  made  to  depend  on  facts  as  to  any  obligor 
against  whom  payment  could  be  enforced.  Our  law 
gives  a  right  of  action  against  any  or  all  the  joint 
makers  of  a  note.    CJode,  section  2550. 

We  think  it  was  error  to  admit  the  evidence  to 

show  the  responsibility  of  the  surety  on  the  note,  and 

such  testimony  could  hardly  have  been  otherwise  than 

prejudicial.    As  we  are  without  an  argument  by 

2  appellee,  we  limit  our  consideration  to  such 
questions   as   are   essential   to  determine  the 

appeal.     Dodd  v.  Scotty  81  Iowa,  319.    The  judgment 

is  RBV£BS£D. 
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Mrs.  C.  D.  Crocker  v.  Mrs.  Annie  Hogin,  Appellant.  '-^  ^' 

Alignment  of  IngnranceCertiflcato:  defenses  by  insurer.  McClain's 
Code,  section  8262,  providing  that  when,  by  the  terms  in  an  instru- 

1  ment  its  assignment  is  prohibited,  ''the  assignment  of  it  shall 
nevertheless  be  valid,"  but  the  maker  may  avail  himself  of  any  ^ 

8  defense  or  counter-claim  against  the  assignee  which  he  may  have 
had  against  the  assignor,  applies  to  life  insurance  policies  and  cer- 
tificates of  mutual  benefit  associations. 

Same.    The  assignee  of  a  mutual  benefit  certificate  cannot,  where  the 

2  assignment  is  void  and  no  recovery  can  be  had  against  the  society, 
recover  the  amount  of  the  certificate  from  a  trustee  to  whom  th« 
society  voluntarily  paid  it,  to  be  held  by  him  until  the  rights  of  the 

7    original  beneficiary  and  the  assignee  should  be  determined. 

Same.  Acts  Twenty-first  General  Assembly,  chapter  65,  section  7, 
provides  that  no  association,  "organized  or  operating"  under  it 

1  shall  issue  certificates  unless  the  beneficiary  is  the  wife,  relative, 
legal .  representative,  heir,  or  legatee  of  the  insured  member,  and 

4  that  an  assignment  of  such  certificate  shall  be  void.  A  certain 
association  issued  a  certificate  upon  the  life  of  a  husband.  At 
the  time,  its  articles  of  incorporation  prohibited  the  assignment  of 

6  any  certificate  in  payment  of  or  security  for  debt.  Husband 
and  wife  assigned  the  certificate  as  security  for  debt.    Held,  the 

6  assignment  is  absolutely  void  as  against  the  wife,  in  a  suit 
between  her  and  the  assignee,  over  the  proceeds  of  the  policy,  if 
said  association  was  operating  under  said  act,  though  it  had  not 
fully  complied  with  its  provisions. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Friday,  October  15, 1897. 

This  is  a  cantroverey  over  the  rights  of  the 
respective  parties  to  a  fund  now  in  the  haaids  of  a 
trustee,  the  avails  of  a  policy  of  insurance  or  certificate 
of  membership  in  the  Ancient  Order  of  United  Work- 
men of  the  State  of  Iowa,  issued  to  one  George  B.  Hogin 
during  his  lifetime,  and  in  which  Annie  B.  Hogin  was 
the  beneficiary.    The  trial  court  found  the  plaintiff  was 
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entitled  to  the  larger  part  of  the  money  by  virtue  of 
an  assignment  of  the  policy  to  her,  and  defendant 
appeals. — Reversed. 

Ayres,  Woodin  &  Ayres  for  appellant. 

Bishop,  Botven  &  Fleming  and  Nourse  &  Nourse 
for  appellee. 

Deemeb,  J. — In  the  year  1882  the  Grand  Lodge 
of  the  Ancient  Order  of  United  Workmen,  a  mutual 
benefit  association,  doing  business  on  the  assessment 
plan,  issued  to  George  B.  Hogin  a  certificate  of  member- 
ship, in  which  it  agreed  to  pay  to  his  wife,  Annie  B. 

Hogin,  in  case  of  his  death,  the  amount  named 
1  in  the  certificate.    In  1890  a  new  certificate  for 

the  sum  of  two  thousand  doUairs  was  issued  in 
lieu  thereof,  in  which  Mrs.  Hogin  was  the  beneficiary. 
In  1889  George  B.  Hogin  borrowed  of  the  plaintiff  one 
thousand  dollars,  and  executed  his  note  therefor;  and 
on  the  same  day  he,  with  his  wife,  executed  to  plaintiff 
the  following  assignment:  **We,  George  B.  Hogin  and 
Annie  B.  Hogin,  husband  and  wife,  of  Pasadena,  Cali- 
fornia, in  consideration  of  C.  D.  Crocker,  of  Los  Ange- 
les, California,  having  loaned  said  George  B.  Hogin  one 
thousand  dollars,  and  said  George  B.  Hogin  and  Annie 

B.  Hogin  hereby  assign  our  right,  title,  and  interest 
to  the  life  insurance  policy  hereto  attached,  being 
numbered  12,705,  for  two  thousand  dollars,  to  the  said 

C.  D.  Crocker.  The  purpose  of  said  assignment  is  to 
secure  payment  of  the  one  thousand  dollars,  heretofore- 
referred  to,  to  the  said  C.  D.  Crocker,  Pasadena,  Cal." 
This  assignment  was  attached  to  the  first  certificate, 
and  the  certificate,  with  the  assignment,  was  delivered 
to  plaintiff.  In  1890  the  note  was  renewed,  and  some 
small  payments  have  since  been  made  upon  it.    George 
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B.  Hogin  died  on  the  sixth  day  of  February,  1895, 
leaving  his  wife  and  two  children  surviving.  The 

2  society  m-ade  no  question  as  to  its  liability,  but 
refused  to  pay  the  amount  of  the  insurance  to 

Mrs.  Hogin  because  she  could  not  surrender  the  certifi- 
cate assigned  to  plaintiflf.  Thereupon  a  stipulation  was 
made  between  the  parties,  by  which  one  Martin  was 
to  receive  the  money  as  trustee,  and  hold  it  until  the 
rights  of  the  contending  parties  were  determined  The 
validity  of  the  assignment  of  the  certificate  is  ques- 
tioned upon  two  grounds,  to- wit:  (1)  It  is  said  that, 
by  the  terms  of  the  constitution  and  by-laws  of  the 
grand  lodge,  the  assignment  was  prohibited;  (2)  that 
the  laws  of  the  state  in  force  at  the  time  the  assignment 
was  made  prohibited  such  contracts.  The  articles  of 
incorporation  and  by-laws  of  the  Ancient  Order  of 
United  Workmen  provided  that,  when  the  certificate 
issued,  no  certificate  should  in  any  manner  be  assigned 
in  payment  or  as  security  for  any  debt,  and  also  pro- 
vided that  the  beneficiary  might  be  changed  to  some 
legal  member  of  the  family  t>f  the  assured  by  the  assent 
of  the  association,  but  not  otherwise.  The  association 
is  making  no  defense.  It  has  recognized  its  liability, 
and  has  paid  the  money  to  the  trustee,  in  order  that  the 
controversy  between  these  litigants  may  be  settled. 

Plaintiflf,  as  assignee,  is  seeking  to  recover  upon  a 

contract  which,  by  its  terms,  is  non-assignable.    That 

she  may  do  so  seems  to  be  settled  by  statute, — McOlain's 

Oode,  section  3262, — which  provides  "that  when 

3  by  the  terms  of  an  instrument,  its  assignment  is 
prohibited,  the  assignment  of  it  shall  neverthe- 
less be  valid,  but  the  maker  may  avail  himself  of  any 
defense  or  counter-claim  against  the  assignee  which 
he  may  have  had  against  the  assignor."  This  statute 
applies  to  policies  of  insurance.  Mershon  v.  Insurance 
Co.j  34  Iowa,  87.   And  the  Code  expressly  recognizes  the 
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validity  of  euch  assignments  or  arrangements.  See 
Mcdain^e  CJode,  section  3576,  which  provides,  in  effect, 
that  any  sum-  of  money  made  payable  by  any  benevolent 
society  upon  the  death  of  the  member  is  not  subject  to 
the  debts  of  the  deceased  except  by  special  contract  or 
arrangement  The  assignment  was  and  is  valid,  unless 
it  contravenes  some  statute,  or  is  contrary  to  public 
policy.  It  has  frequently  been  held  that  certificates, 
such  as  the  one  in  question,  are  choses  in  action,  and 
are  assignable,  and  that  action  thereon  may  be  brought 
in  the  name  of  the  assignee.  De  Ronge  v.  Insurance  Co.j 
23  K  J.  Eq.  486;  Collins  v.  Dawley,  4  CSolo.  138;  Merrill 
V.  Insurance  Co.,  103  Mass.  2152]  Souder  v.  Friendly  Soc, 
72  Md,  511  (20  Atl.  Kep.  137);  Bussinger  v.  Bank,  30 
Wis.  75  (30  N.  W.  Eep.  290);  Brown  v.  Mansus,  64 
N.  H.  39  (5  Atl,  Rep.  768);  Martin  v.  Stubbings,  126  111. 
Sup.  387  (18  N.  E.  Eep.  657). 

Chapter  65  of  the  Acts  of  the  Twenty-fiiTst  General 
Assembly  relates  to  the  organization  and  operation  of 
mutual  benefit  associations,  and  requires  of  all  corpora- 
tions or  associations  organized  under  the  laws 
4  of   the    state    upon    the    mutual    assessment, 

co-operative,  or  natural  premium  plan,  for 
purpose  of  insuring  the  lives  of  individuals,  or  of 
furnishing  benefits  to  widows^,  heirs,  orphans^  or 
legatees  of  deceased  members,  compliance  with  the 
provisions  of  the  chapter  before  commencing  busi- 
ness. The  act  further  provides,  in  section  7  thereof, 
that  "no  corporation  or  association  organized  or 
operating  under  the  act  shall  issue  certificates  * 
♦  *  unless  the  beneficiary  ♦  ♦  ♦  shall  be 
the  husband,  wife,  relative,  legal  representative,  heir 
or  legatee  of  such  insured  member;  nor  shall  any  such 
certificate  be  assigned,  ♦  ♦  ♦  and  any  certificate 
issued  or  assignment  made  in  violation  of  this  section 
shall  be  void.  Any  member  of  any  corporation,  associa- 
tion or  society  operating  under  this  act,  shall  have  the 
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right  at  any  time,  with  the  consent  of  such  corporation, 
association  or  society,  to  make  a  change  in  hie  bene- 
ficiary without  requiring  the  consent  of  such  bene- 
ficiary." The  act  also  relieved  companies  already  duly 
incorporated  and  operating  under  the  laws  of  the  state 
from  reincorporating,  and  further  provided  that  it 
should  not  relieve  any  corporation  or  assessment  asso- 
ciation then  doing  business  in  the  state  from  the  ful- 
fillment of  any  contract  theretofore  entered  into  with 
its  members,  and  further  relieved  such  companies  from 
the  operation  of  the  general  insurance  laws  of  the  state 
regulating  life  insurance.  The  Grand  Lodge  of  the 
Ancient  Order  of  United  Workmen  was  doing  business 
in  the  state  under  certain  amended  articles  of  incorpora- 
tion adopted  in  the  year  1884,  as  a  charitable  or 
benevolent  institution,  under  chapter  40  of  the  Acts  of 
the  Fifteenth  General  Assembly,  and  continued  to  do 
business  under  these  articles  until  July  1, 1893,  when  it 
filed  its  report  with  the  auditor  of  state,  and  for  the 
first  time  received  authority  to  do  business  under  the 
Acts  of  the  Twenty-first  General  Assembly.  Its  articles 
provided  that  it  was  organized  for  the  purpose  of  creat- 
ing a  fund  to  be  paid  upon  the  death  of  a  member,  and 
that  no  certificate  should  be  made  payable  to  any  per- 
son not  a  member  of  the  family  or  heir  of  the  member, 
and  that  no  certificate  should  be  in  any  manner  assigned 
in  payment  of  or  as  security  for  any  debt  It  is  clear 
that  section  7  of  chapter  65  of  the  acts  before  quoted 
expressly  avoids  the  assignment  of  the  certificate  if  the 
association  is  of  the  class  included  in  the  act.  That  it 
is,  is  demonstrated  by  a  consideration  of  section  20  of 
that  act,  whieh  is  as  follows:  "Any  corporation  or 
association  doing  business  in  this  state  which  provides 
in  the  main  for  the  payment  of  death  losses  or  accident 
indemnity  by  any  assessment  upon  its  members  or  upon 
the  natural  premium  plan,  shall,  for  the  purpose  of  this 
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act,  be  deemed  a  mutual  benefit  aseociatian,  and  shall 

not  be  subject  to  the  general  insurance  laws  of  this 

state,  regulating  life  insurance."     It  is  said, 

5  however,   that  the   Ancient   Order   of   United 
Workmen  orgamzation  did  not  comply  with  the 

provisions  of  the  act,  and  was  not  operating  thereunder 
at  the  time  the  certificate  was  assigned,  and  that  for 
this  reason  section  7  does  not  apply.  If  the  controversy 
were  between  plaintiff  and  the  association,  there  might 
possibly  be  some  force  in  the  position.  But  this  is  not 
the  true  status.  The  association  is  neutral  as  between 
the  parties  to  this  suit,  and  neither  plaintiff  nor  defend- 
ant should  be  prejudiced  because  of  failure  of  the  asso- 
ciation to  comply  with  the  law.  If  the  insurance  or 
indemnity  is  of  the  kind  and  character  contemplated  by 
the  act,  the  statute  should  apply  to  a  controversy 
between  the  claimants  of  the  avails  thereof.  The  fact 
that  the  lodge  was  not  complying  with  the  insurance 
laws  of  the  state  should  not  prejudice  the  defendant's 
rights  to  the  benefits  provided.  We  regard  it  as  entirely 
immaterial  that  the  society  was  not  complying  with 
the  law.    Again  section  7  is  made  to  apply  to  all 

6  associations  operating  under  the  act.    That  the 
grand  lodge  was  operating  under  it,  although 

not  fully  complying  with  all  its  provisions,  is  clear;  and 
we  are  of  opinion  that  the  act  applies,  and  that  the 
assignment  was  and  is  void.  As  supporting  our  con- 
clusions, see  Briggs  v.  Earl,  139  Mass,  473  (1  N.  E. 
Rep.  847);  Basye  v.  Adams,  81  Ky.  368;  Bacon,  Benevo- 
lent  Societies,  sections  311,  312.  The  case  of  Grimes  v. 
Legion  of  Honor,  97  Iowa,  315,  is  not  in  conflict  with 
these  views.  This  statute  is  not  for  the  benefit  of  4he 
society,  and  does  not  in  any  manner  affect  its  ultimate 
liability.  Violation  of  section  7  would  be  no  defense 
to  an  action  brought  by  the  designated  beneficiary. 
The  only  effect  of  that  part  of  it  relating  to  assignment 
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is  to  render  guch  aseignment  void.  An  unauthorized 
and  void  afi^ignment  doee  not  afifect  the  policy.  In 
the  case  of  Wendt  v.  Legion  of  Honor,  72  Iowa,  682,  we 
said,  in  discussing  an  attempted  change  of  beneficiary 
made  by  the  assured,  that  the  provisions  of  the  certifi- 
cate relating  to  change  of  beneficiary  were  binding 
upon  all  claimants  under  the  certificate.  See,  also 
Stephenson  v.  Stephenson,  64  Iowa,  534. 

That  the  money  was  voluntarily  paid  to  a  trustee 
by  the  Ancient  Order  of  United  Workmen  can  make  no 
difference  in  the. rights  of  the  parties.    If  appellee  could 

not  have  recovered  the  benefits  promised,  by 
7  direct  action  against  the  association,  she  ought 

not  to  recover  them  in  this  action.  Ballou  v, 
Gile,  50  Wis.  614  (7  N.  W.  Rep.  561).  The  general 
assembly  enacted  the  prohibition  we  are  considering 
for  the  purpose  of  preserving  to  the  designated  benefi- 
ciaries the  benefits  to  be  derived  from  insurance  in  such 
associations,  and  not  only  limited  the  persons  who 
might  profit  by  membership  therein,  but  expressly  pro- 
hibited assignments  of  the  certificates.  It  is  not 
important  to  consider  the  reasons  which  led  to,  nor  the 
policy  of,  such  legislation.  That  it  exists,  and  renders 
void  all  such  assignments  as  are  relied  upon  by 
appellee  is  plain,  and  our  duty  to  enforce  it  is  equally 
clear.  The  judgment  of  the  district  court  is  reversed. 


The  S.  Hammill  Company,  Appellant,  v.  Gideon  Van 
Loon  and  William  Van  Loon. 

Mortgage:  fraudulent  payment,  what  is  not.  The  failure  to  file 
a  chattel  mortgage  does  not  render  a  mortgagee  liable  for  the  pro- 
ceeds realized  on  a  sale  of  the  mortgaged  property  by  the  mort- 
gagor with  his  permission,  and  received  by  him  under  arrange- 
ment with  the  latter,  to  creditors  whose  claims  accrued  after  the 
mortgage  and  before  the  sale,  but  who.  acquired  no  Jien  on  the 
inortgaged  property. 
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Appeal    from    Lucas  District    Court— Roisf.  Robert 
Sloan,  Judge. 

Saturday,  October  16,  1897. 

Will B.  Barger and  Hughes  &Rohertstox  appellants. 

Stuart  &  Barthelomew  for  appellees. 

KiNNE,  C.  J.— Plaintiff  firm,  being  creditors  of 
the  defendant  Gideon  Van  Loon,  bring  this  action  in 
equity,  wherein  they  ask  to  have  a  mortgage  held  by 
the  defendant  William  Van  Loo-n  upon  the  stock  of 
goodfi  of  the  defendant  Gideon  Van  Loon  set  aside  as 
fraudulent  and  void  ae  to  them,  and  for  personal  judg- 
ment against  said  William  Van  Loon.  Their  claim  is 
that  the  said  William  Van  Loon,  by  withholding  his 
said  mortgage  from  record,  induced  them  to  extend 
cjpedit  to  said  Gideon,  which  would  not  have  been 
extended  had  they  had  notice  of  the  existence  of  »aid 
mortgage.  The  facts  disclosed  by  the  pleadings  and 
evidence  are  substantially  as  follows:  Gideon  Van 
Loon  was  in  1894  engaged  in  the  grocery  business  at 
Chariton,  Iowa.  In  December  of  that  year,  Gideon  gave 
to  William  a  note  for  two  hundred  and  fifty  dollars, 
payable  April  1,  1895,  and  a  mortgage  on  his  stock 
securing  the  same.  March  20, 1895,  William,  upon  the 
promise  of  Gideon  to  pay  the  note,  canceled  the  mort- 
gage of  record.  Afterwards,  and  on  the  same  day, 
Gideon  concluded  not  to  pay  the  note  at  that  time. 
William  informed  him  that  he  (William)  had  already 
canceled  the  mortgage  supposing  he  was  going  to  pay 
the  debt.  Finally  Gideon  gave  William  a  new  note 
and  mortgage  for  the  same  debt  William  neglected  to 
file  this  mortgage  for  record  until  September  20,  1895. 
On  that  day  he  filed  for  record  the  mortgage  above 
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mentioned,  and  also  another  mortgage,  the  considera- 
tion of  which  was  a  debt  paid  by  William  for  Gideon, 
and  the  securing  the  repayment  of  one  hundred  dollars 
which  William  had  loaned  to  Gideon.  Afterwards 
Gideon  mortgaged  his  stock  of  goods  to  another  cred- 
itor, which  mortgage  wae  purchased  by  William. 
About  September  20,  1895,  William  Van  Loon  had  an 
arrangement  with  Gideon  whereby  the  latter  agreed 
to  place  the  proceeds  from  the  sale  of  the  goods  in  a 
bank  to  the  credit  of  said  William,  and  William  was  to 
apply  such  proceeds  on  the  mortgage  debts  he  had, 
which  he  did.  In  this  way  the  two  first  mortgages  were 
paid,  and  a  small  amount  was  paid  on  the  last  mort- 
gage. Gideon  retained  possession  of  the  goods,  and 
sold  all  of  them.  Plaintiff  firm  extended  credit  to 
Gideon  Van  Loon,  after  the  cancellation  of  the  mort- 
gage, for  certain  goods,  which  have  not  been  paid  for, 
and  for  which  they  now  have  a  judgment  against 
Gideon  Van  Loon.  The  district  court  dismissed  plain- 
tiff^s  petition  at  their  costs,  and  they  except  and  appeal. 
Much  is  said  in  argument  touching  the  effect 
of  the  failure  of  William  Van  Loon  to  record  his  mort- 
gage, and  it  is  contended  by  appellants  that  thereby  a 
legal  fraud  was  perpetrated  upon  them,  and  that,  there- 
fore, the  defendant  should  be  prevented  from  asserting 
any  right  under  his  mortgage.  They  also  insist  that 
the  acts  of  William  Van  Loon  constitute  an  estoppel  as 
to  him,  and  in  favor  of  the  appellants.  We  do  not  find 
it  necessary  to  decide  these  questions.  The  evidence 
before  us  does  not  show  that  William  Van  Loon  ever 
took  possession  of  the  goods  covered  by  the  mortgage; 
hence  he  cannot  be  liable  in  this  action.  True  it  is  that 
he  has  received,  by  reason  of  the  arrangement  with 
Gideon  Van  Loon,  sufficient  of  the  proceeds  of  the  sale 
of  the  goods  to  satisfy  the  mortgage  which  it  is  claimed 
he  negligently  failed  to  record;  but  by  such  an  arrange- 
ment William  did  not  take  possession  of  the  goods  or 
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exercise  any  dominion  over  them.  Gideon  had  a  per- 
fect right  to  pay  his  debt  in  the  way  he  did, — by  dex)osit- 
ing  the  proceeds  of  the  sale©  of  the  goods  in  the  bank  to 
the  credit  of  William  Van  Loon.  Plaintiff,  having  no 
lien  on  the  goods,  cannot  complain  that  their  proceeds 
were  actually  applied  on  other  debts  owing  by  the 
mortgagor.  As  we  have  said,  the  debtor  had  a  right  to 
pay  him  in  preference  to  plaintiff  who  had  no  lien  upon 
the  goods.    The  decree  below  is  affirmed. 


W.  R.  Green  v.  The  Sohoenhofen   Brewing  Com- 
pany, Appellant. 

Contracts:  public  policy:  Sureties,  At  a  time  when  selling  liquor 
in  oriflrinal  packages  was  legal,  a  non-resident  appointed  an  agent 
to  so  sell.  He  sold  by  the  glass  in  violation  of  his  contract  of 
appointment,  and,  the  liquors  of  his  principal  being  thereupon 
seized,  he  became  the  surety  of  the  principal  on  a  replevin  bond 
in  an  action  to  reclaim  the  liquors.  He  was  ultimately  compelled 
to  make  payment  on  account  of  said  bond.  Eeld,  he  is  not 
estopped  to  recover  such  payment. 

V 

Appeal  from  Crawford  District  Court. — Hon.   Z.  A. 
Church,  Judge. 

Saturday,  October  16,  1897. 

This  appeal  is  by  the  defendant  from  a  ruling  sus- 
taining plaintiff's  demurrer  to  its  answer,  and  judgment 
in  favor  of  plaintiflE  upon  defendant's  refusing  to  further 
answer. — Affirmed. 

Hayes  &  Schuyler  and  P.  E.  C.  Lally  for  appellant. 

W.  R.  Green  and  E.  H.  Swasey  for  appellee. 

Given,  J. — I.  Plaintiff  states  as  his  cause  of 
action  that  the  defendant,  a  corporation  organized  and 
doing  business  under  the  laws  of  Illinois,  commenced 
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an  action  in  replevin  against  William  S.  Armstrong, 
sheriff,  to  recover  poeseeeion  of  certain  property;  that 
defendant  executed  a  replevin  bond  in  the  sum  of  eight 
•  hundred  dollars,  with  John  Mullen  as  surety;  that 
judgment  was  rendered  in  said  action  in  favor  of  the 
defendant  therein  on  said  bond  for  four  hundred  dol- 
lars and  costs,  which  judgment  was  affirmed  on  appeal 
to  this  court  (89  Iowa,  673);  that  this  defendant  failed  to 
pay  said  judgment;  that  execution  was  issued  thereon, 
and  that  said  John  Mullen  was  compelled  to  pay  the 
same,  with  interest  and  costs,  amounting  to  over  five 
hundred  dollars;  that  defendant  refused  to  pay  said 
Mullen  on  demand;  and  that  thereafter  Mullen,  for  a 
valuable  consideration,  assigned  said  claim  to  the  plain- 
tiff,— wherefore  plaintiff  asks  to  recover  six  hundred 
dollars  and  costs.  The  defendant's  answer,  in  effect, 
admits  the  allegations  of  the  petition,  and  alleges  that 
it  is  under  no  obligation  to  reimburse  said  Mullen, 
because  of  the  following  facts:  That  its  business  is 
the  manufacture  and  sale  of  lager  and  other  beers,  and 
its  place  of  business  is  in  the  city  of  Chicago,  111.  That 
it  entered  into  a  contract  in  writing  with  said  Mullen, 
as  follows:  "This  agreement,  made  this  1st  day  of 
May,  A.  D.  1890,  between  the  P.  Schoenhofen  Brewing 
Company,  a  corporation  of  the  city  of  Chicago,  county 
of  Cook,  and  state  of  Illinois,  party  of  the  first  part, 
and  John  Mullen,  of  the  town  of  Audubon,  county  of 
Audubon,  and  state  of  Iowa,  party  of  the  second  part, 
witnesseth:  That,  for  and  in  consideration  of  the  sum 
or  sums  of  money  hereinafter  mentioned,  paid  to  the 
said  party  of  the  second  part,  the  said  party  of  the  first 
part  has  and  does  employ  the  said  party  of  the  second 
part  to  sell  the  beer  made  and  manufactured  by  the 
said  party  of  the  first  part,  and  to  give  all  his  time  and 
attention  to  their  said  business  in  the  town  last  afore- 
said, and  adjacent  territory.  The  said  party  of  the  sec- 
ond part  agrees  to  remit  to  said  party  of  the  first  part 
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all  the  moneys  which  he  may  collect  for  eaid  party  of 
the  firet  part  in  their  said  business  immediately  and 
without  delay,  and  to  sell  only  fop  ca^h,  at  the  follow- 
ings  prices:  Keg  beer:  ^Select'  or  ^Standard/  per  bar- 
rel, flO.OO;  ^Edelweiss,'  per  barrel,  |12.00.  BotUed  beer: 
^Export,'  per  case,  2  doz.  qts.,  net,  |2,75;  per  barrel,  9 

doz.  qts.,  net,  | .    ^Edelweiss,'  per  case,  2  doz.  qts., 

net,  13.00 ;  per  barrel,  6  doz.  qts.,  net,  fS.OO.  Party  of  the 
second  part  further  agrees,  that,  when  payments  are 
delinquent,  to  push  the  collection  of  the  same  to  the 
best  of  his  ability.  For  and  in  consideration  of  the 
afore-mentioned  covenants  and  agreements,  the  said 
party  of  the  first  part  agrees  to  pay  said  party 
of  the  second  part  the  sum  of  fifty  (^0)  dollars 
per  month  during  the  term  of  the  existence  of  this  con- 
tract. The  said  party  of  the  first  part  reserves  to  itself 
the  right  to  abrogate  or  cancel  this  agreement  at  any 
time.  In  witness  whereof,  the  said  parties  have  here- 
unto set  their  hands  and  seals,  the  day  and  year  first 
above  mentioned."  That  on  the  same  day  a  written 
contract,  identical  in  terms,  was  entered  into  between 
defendant  and  one  William  Bums^  of  Audubon  county, 
Iowa.  That  on  May  6, 1890,  each  of  said  contracts  was 
modified  by  writings  signed  by  said  Mullen  and  Bums, 
respectively,  as  follows:  "In  consideration  of  the  P. 
Schoenhofen  Brewing  CJompany,  of  Chicago,  Illinois, 
allowing  me  a  rebate  of  four  dollars  per  barrel  of  keg 
beer,  and per  barrel  of  bottled  beer,  and  eighty- 
five  cents  per  case  of  bottled  beer,  from  the  retail  prices 
in  my  town  on  all  beer  manufactured  by  them,  and  sold 
by  me,  I  covenant  and  agree  to  relinquish  any  and  all 
claims  I  now  have,  or  may  hereafter  have,  against  the 
said  P.  Schoenhofen  Brewing  Company  .for  work  in 
placing  their  goods,  wares,  and  merchandise  on  the 
market,  and  also  for  allowances,  if  any,  agreed  to  be 
paid  me  by  the  said  P.  Schoenhofen  Brewing  Company 
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in  a  f  omier  agreement,  bearing  date  May  1, 1890.  The 
above  reduction  may  be  hereafter  modified  by  mutual 
agreement,  if  found  necessary  by  any  change  in  the 
market  or  in  the  price  of  the  raw  material.  I  also  bind 
myself  to  pay  to  said  P.  Schoenhofen  Brewing  Company 
for  all  beer  sent  me  by  said  company,  or  to  other  parties 
in  the  state  of  Iowa  on  my  order."  That  said  contracts, 
so  modified,  were  in  force  from  their  date  until  after 
said  judgment  was  rendered.  Defendant  further  states 
in  said  answer  as  follows:  That  after  the  making  of 
said  contracts^  and  prior  to  the  seventh  day  of  July, 
1890,  the  said  defendant  shipped  to  itself  at  said  Audu- 
bon, and  there  turned  over  to  said  John  Mullen  and 
William  Bums,  certain  intoxicating  liquors, — beer, — 
so  manufactured  by  it,  which  was  so  shipped  under 
and  by  virtue  of  said  contracts,  and  which  was  so 
received  and  held  by  said  John  Mullen  and  said  William 
Burns,  being  divided  between  them  as  they  saw  fit, 
each  with  full  knowledge  of  all  facts  in  connection 
therewith,  as  herein  alleged,  and  with  intent  to  sell 
the  same  in  Iowa,  according  to  and  under  the  terms 
of  said  contracts,  and  from  which  they  did  so  sell  at 
wholesale,  retail,  and  by  the  glass  at  said  place;  and, 
while  the  same  was  so  being  held  by  them,  part  of  each 
separately,  search  warrants  were  issued  by  a  justice  of 
the  peace  in  and  for  said  Audubon  county  against  each 
of  them,  under  the  provisions  of  section  1544  and  sub- 
sequent sections  of  the  Code  of  Iowa,  for  the  purpose 
of  seizing  and  destroying  said  liquor,  as  being  kept  in 
violation  of  the  laws  of  the  state,  and  under  and  by 
virtue  of  which  warrant  the  sheriff  of  said  county, 
being  the  William  S.  Armstrong  mentioned  in  the  peti- 
tion, seized  the  same,  and,  while  the  said  liquore  were 
so  held  by  said  sheriff,  and  on  or  about  the  seventh  day 
of  July,  1890,  the  said  John  Mullen,  for  said  defendant, 
and  in  the  name  of  the  defendant  herein,  brought  an 
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action  in  replevin  therefor  in  the  district  court  of  the 
etate  of  Iowa  in  and  for  Audubon  county,  and  there- 
under took  poeseemon  of  said  liquors,  the  said  John 
Mullen  signing  the  bond  in  said  action  as  surety,  which 
is  the  same  suit  and  proceeding  mentioned  in  the  peti- 
tion, and  which  proceeded  to  judgment  as  therein  set 
out.  The  defendant  admits  the  issuing  of  execution  and ' 
the  payment  of  said  judgment  by  said  Mullen,  as 
alleged,  but  says  that,  by  reason  of  the  facts  hereinbe- 
fore set  out,  no  obligation  exists  upon  its  part  to  either 
reimburse  said  Mullen,  or  contribute  towards  the  pay- 
ment by  him  of  said  judgment. 

The  plaintiff  demurred  to  said  answer  upon  the 
following  grounds:  (1)  That  the  agreements  set  forth 
therein,  and  alleged  to  have  been  made  by  and  between 
the  defendant  and  John  Burns  and  William  Mullen  on 
the  first  day  of  May,  1890,  and  on  the  sixth  day  of  May, 
1890,  are  not  in  any  way  contrary  to,  nor  do  they  pro- 
vide for  any  act  contrary  to,  public  policy.  (2)  It  is 
nowhere  alleged  in  said  answer  that  the  proceedings 
referred  to  in  the  petition  as  a  basis  for  plaintiff's  action 
were  provided  for,  contemplated  by,  or  done  under  and 
in  pursuance  of,  said  contracts,  or  either  of  them.  (3) 
That  it  is  not  alleged  therein  thnt  there  was  any  under- 
standing, at  the  time  when  saiu  agreements  were  made, 
that  any  illegal  acts  should  be  carried  on  through  or  by 
means  of  said  contracts,  or  the  liquors  referred  to 
therein,  nor  is  it  alleged  that  any  illegal  act  was  done 
under  and  in  pursuance  of  said  contracts,  or  any  under- 
standing had  between  the  parties  making  the  same,  at 
the  time  they  were  made. 

II.  Appellant's  first  contention  is  that  said  con- 
tracts were  made  with  a  view  to  the  sale  of  beer  in 
this  state,,  in  violation  of  the  laws  thereof,  that  the 
seizure  and  replevin  of  the  beer  grew  out  of  this  unlaw- 
ful purpose,  and  that,  Mullen  being  a  party  to  the 
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wrong,  his  assignee  cannot  enforce  contribution. 
Plaintiff  stands  in  the  place  of  Mullen,  and  cannot 
recover  unless  Mullen  could.  The  contracts  were 
entered  into  May  1,  modified  May  6,  and  the  beer  turned 
oyer  to  Mullen  and  to  Bums  was  seized  before,  and 
replevied  and  the  bond  given  on,  July  7,  1890.  It  is 
not  questioned  that,  under  the  decision  of  the  supreme 
court  of  the  United  States  in  Leisy  v.  Hardin,  135  U.  S. 
100  (10  Sup.  a.  Rep.  681),  it  was  lawful  for  the  defend- 
ant corporation  to  bring  ite  beer  into  this  state  in  the 
original  packages,  and  to  sell  it  in  such  packages, 
during  all  the  time  between  May  1  and  July  7,  1890. 
The  contracts,  as  first  made,  provide  expressly  for  sales 
"l>er  barrel"  and  "per  case,"  and  do  not  authorize  any 
other  kind  of  sales  than  in  these  original  packages,  and 
the  modification  does  not  change  the  contract  in  this 
respect.  These  contracts  were  neither  illegal  nor  con- 
trary to  public  policy,  and  there  is  nothing  therein  that 
contemplates  or  authorizes  a  violation  of  law.  Appel- 
lant dtes  HaYley  v.  Stapleton,  24  Mo.  248;  Muscatine 
County  V.  Carpenter,  33  Iowa,  41;  Marienthal  v.  Shafer, 
6  Iowa,  223;  and  Reynolds  v.  Nichols,  12  Iowa,  399.  In 
each  of  these  cases  the  action  was  upon  a  contract  held 
or  claimied  to  be  illegal,  while  in  this  it  is  upon  a  legal 
contract 

III.  It  is  said  in  the  answer  that  Mullen  and 
Bums  did  separately  sell  said  beer  "at  wholesale,  retail, 
and  by  the  glass  at  said  place."  It  is  insisted  that,  by 
selling  at  retail  and  by  the  glass,  Mullen  violated  the 
law,  and  caused  the  seizure  that  necessitated  the 
replevin  of  the  beer,  and  therefore  plaintiff  is  estopped 
from  recovering.  The  contracts  set  up  have  no  refer- 
ence whatever  to  the  giving  of  a  replevin  bond.  When 
Mullen  executed  that  bond  as  surety  for  the  appellant, 
the  law  implied  a  contract  on  the  part  of  appellant  to 
rtimburse  him  for  whatever  he  might  have  to  pay  on 
Vol.  103  la— 17 
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the  bond.  It  is  conceded  that  the  ownership  of  the  beer 
remained  in  the  appellant;  that  appellant  authorized 
the  bringing  of  the  replevin  action  and  the  execution 
of  the  replevin  bond.  If  Mullen  sold  beer  at  retail,  in 
violation  of  his  powers  ae  agent  and  of  the  laws  of  the 
state,  that  preeents  no  reason  why  appellant  should 
be  exempted  from  liability  upon  a  legal  contract 
between  them. — Appibmed. 


G.  B.  LiBBEY,  Appellant,  v.  John  Young,  et  al. 

Adrerse  Possession.  Adverse  possession  of  a  part  of  the  land  will  be 
considered,  for  the  purpose  of  title  by  adverse  possession,  under 

1  the  Iowa  statute,  to  extend  to  the  whole  sub-division  to  which  the 
occupant  holds  color  of  title  or  makes  claim  of  right. 

Presumptions.  The  presumption  that  possession  of  land  extends  to 
the  entire  congressional  sub-division  called  for  by  the  occupant's 
conveyance  or  claim  of  right,  does  not  obtain  where,  with  his 

2  knowledge,  and  that  of  his  grantors,  another  person  has  been  in 
possession  of  part  of  the  sub-division,  under  color  of  title  or  claim 
of  right,  for  more  than  ten  years. 

Appeal  from  Webster  District  Court. — Hon.  B.  P.  Bibd- 
8ALL,  Judge. 

Saturday,  Ootobee  16, 1897. 

Suit  in  equity  to  enjoin  and  restrain  defendants 
from  trespassing  upon  certain  lands  lying  east  of  the 
Boone  river  in  Webster  county.  The  defendants  claim 
title  to  the  land  by  prescription.  The  trial  court  die- 
mlfised  the  plaintiff's  petition,  and  he  appeals. — 
Affirmed. 

Hyatt  &  Hyatt  for  appellant. 

J.  A.  0.  Yeoman  and  W.  S.  Kenyon  for  appellees. 
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Debmbe,  J. — Each  party  claims  title  to  the  land 
by  adveree  possessian.  It  is  true  that  appellant  pleads 
a  patent  title,  but  he  has  failed  to  prove  it,  and  his  right 
to  the  land,  if  he  has  any,  is  based  ui>on  prescription. 
His  claim  of  right  and  color  of  title  is  based  upon 
certain  conveyances  from  one  Bell  (who  went  into  pos- 
session of  some  of  the  land  situated  in  the  same  con- 
gressional subdivision  as  the  land  in  dispute,  in  the  year 
1858)  to  Nathan  Baker,  in  the  year  1865,  from  Nathan 
Baker  to  James  Baker  in  the  year  1874,  and  from  James 
Baker  to  appellant  in  the  year  1891;  and  the  possession 
of  these  various  grantees  is  relied  upon  by  appellant  as 
establishing  his  title.  Appellees  claim  title 
1  through  a  parol  conveyance  of  the  land  in  dis- 

pute from  a  Mrs.  Gleason,  the  widow  of  one 
Solomon  Gleason,  who,  it  is  claimed,  bought  the  land 
from  one  Lamphere,  who  took  possession  in  the  year 
1869.  Lamphere  claims  to  have  purchased  the  land 
from  one  McGrath,  who  claimed  to  have  purchased 
from  Nathan  Baker.  Appellant's  evidence  makes  a 
prima  facie  case  of  ownership  of  the  land,  and  he  is 
entitled  to  it  unless  the  appellees  have  established  their 
claim  of  adverse  possession.  To  this  we  now  turn  our 
attention.  Boone  river  runs  through  the  southeast 
quarter  of  section  25 — 87 — 27,  and  the  land  which 
lies  east  of  that  river  is  the  property  in  dispute.  When 
Nathan  Baker  purchased  the  land,  he  made  his  improve- 
ments upon  the  west  side  of  the  river,  but  he  also  took 
such  possession  of  that  lying  upon  the  east  side,  that 
appellant  is  entitled  to  the  land  unless  appellees  have 
shown  title  by  adverse  possession.  The  evidence  estab- 
lishes the  following  facts  with  reference  to  this  pos- 
session: Lamphere  settled  upon  the  land  east  of  the 
river  in  1869,  and  held  possession  of  about  three  hun- 
dred acres  in  the  southeast  quarter  of  section  25  until 
he  sold  to  Gleason.    When  Lamphere  sold  to  Gleason 
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he  gave  him  posseflfiion,  and  Gleaeon  continued  to  use 
and  occupy  the  land  until  his  death,  which  occurred  in 
the  year  1880.  The  widow  and  heirs  of  Gleaeon  culti- 
vated it  the  summer  after  the  father  died,  and  in  the 
spring  of  1882  Mrs.  Gleaeon  ©old  to  appellee  Young,  who 
immediately  took  possession,  and  proceeded  to  culti- 
vate the  land,  and  has  ever  since  held  possession.  In 
the  year  1885,  James  H.  Baker,  who  then  claimed  to 
own  the  land  on  the  west  side  of  the  river,  endeavored 
to  purchase  the  land  in  dispute  from  appellee  Young. 
He  offered  him  a  horse  or  one  hundred  dollars  in  money 
for  the  land.  Appellant  claims  that  Gleason  went  into 
possession  of  the  land  as  a  tenant  of  Baker,  and  intro- 
duces some  evidence  to  establish  the  fact.  But  Baker 
denies  that  he  leased  to  Gleason,  and  we  are  of  opinion 
th at  the  claim  is  not  established.  Appellant  also  claims 
that  there  was  an  hiatus  in  appellees'  possession,  but 
this  is  not  true,  as  we  understand  the  evidence.  Upon 
this  state  of  facts  it  is  clear  that  plaintiff  cannot 
recover.  Defendant  and  his  grantors  have  been  in  pos- 
session of  the  land  under  color  of  title  or  claim  of  right 
for  more  than  ten  years.  Their  possession  has  been 
actual  and  continuous,  notorious  and  hostile,  for  the 
period  prescribed  by  statute.  But  for  the  fact  that 
appellee  Young  and  his  grantees  have  had  possession 
of  the  land  for  more  than  ten  years,  the  presumption 
would  be  that  appellant  had  been  in  possession  of  all 
the  congressional  subdivisions  called  for  by  his  convey- 
ance, or  claimed  as  of  right  But  appellee  and  his 
grantors  have,  as  has  been  seen,  been  in  possession, 
with  the  knowledge  of  the  appellant's  grantors,  for  such 
length  of  time  that  their  title  has  become  perfect  Bail" 
way  Co.  V.  Allfree,  64  Iowa,  506.  That  appellee 
Young  has  held  possession  under  claim  of  right  or 
color    of   title    is   fully    established    by   the   cases 
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of  Hamilton  v.  Wright,  30  Iowa,  489;  Teabout  v.  Dan- 
ielSy  38  Iowa,  161;  and  Brown  v.  Bridges,  31  Iowa,  138. 
The  attempt  by  James  H.  Baker  to  purchase  the  land 
of  Gleason  is  a  strong  circumstance  in  appellee's  favor. 
Davenport  v.  Sebring,  52  Iowa,  364;  Litchfield  v.  Sewell^ 
97  Iowa,  247. 

Appellant  further  contends  that  in  no  event  should 
appellees  be  decreed  to  own  or  hold  more  of  the  land 
than  was  actually  occupied  by  them.   We  have  already 

referred  to  the  presumption  which  obtains  in 
2  such  cases,  to  the  effect  that  possession  of  a  part 

will  be  considered  to  extend  to  the  whole  subdi- 
vision to  which  the  occupant  holds  color  of  title  or 
makes  claim  of  right.  Walters  v.  Connelly,  59  Iowa, 
217.  In  this  case  appellee  and  his  grantors  made  claim 
to  all  of  the  southeast  quarter  of  section  25  lying  east 
of  the  river,  and  their  possession  must  be  as  broad  as 
their  claim.  The  decree  of  the  district  court  is  right 
and  it  is  affikmed. 


John  Swan  v.  T.  L.  Matheb,  Appellant.  129  jl?\ 


Frandnlent  Representation:    bona  fidb  purchasrr.    A  statement  by 
the  promoter  of  a  corporation,  that  stockholders  would  receive 

1  from  ten  to  twenty-five  per  cent,  on  their  money  paid  for  stock,  is  an 
expression  of  an  opinion,  and  the  fact  that  the  corporation  became 

2  insolvent  and  ceased  to  do  business  six  months  later,  does  not 
invalidate  a  note  given  in  payment  for  stock. 

Samb:  Evidence.  In  an  action  on  a  note  given  in  payment  for 
stock,  brought  by  a  purchaser  before  maturity,  the  defense  was 
that  the  note  was  void  for  want  of  consideration,  and  for  fraud 
in  its  inception,  and  that  plaintiff  had  knowledge  of  its  invalidity 
8  when  he  purchased  it.  Held,  evidence  as  to  the  insolvency  of  the 
corporation,  as  to  plaintiffs  knowledge  of  the  insolvency,  as  to 
the  sum  plaintiff  had  paid  for  his  own  stock  in  the  corporation, 
and  as  to  why  he  did  not  sue  the  indorser  of  the  note,  is  irrele- 
vant, and  inadmisaible. 
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Apjpealfrom  Hamilton  District  CoiDi. — Hon.  B.  P.  Bied- 
SALL,  Judge. 

Saturday,  Ootobbb  16,  1897. 

Action  at  law  to  recover  the  amount  of  a  promis- 
sory note.  After  the  evidence  had  been  submitted,  the 
district  court  sufitained  a  motion  of  the  plaintiff  for 
judgment  upon  the  note,  and  rendered  judgment  in  his 
favor  for  costs.    The  defendant  appeals.— -i^nw^rf. 

D.  C.  Chase  for  appellant. 

Wesley  Martin  for  appellee. 

Robinson,  J.  —  The  note  in  suit  was  made  by  the 
defendant  on  the  twenty-fifth  day  of  June,  1891,  for  the 
sum  of  one  hundred  and  twenty-five  dollars,  payable  on 
or  before  two  years  after  its  date  to  Tjernagel  Bros., 
with  interest  at  the  rate  of  six  per  cent  per  annum  after 
one  jiear.  It  was  given  for  capital  stock  of  an  incorpora- 
tion known  as  the  Scandia  Publishing  and  Printing 
Company,  and  was  transferred  to  the  plaintiff  by  an 
indorsement  in  blank.  The  defendant  alleges  that  the 
note  was  procured  by  means  of  false  and  fraudulent 
representations,  without  consideration,  and  that  the 
plaintiff  knew  of  the  fraudulent  character  of  the  note 
before  he  obtained  it,  and  is  not  an  innocent  purchaser 
for  value.  The  Scandia  Publishing  and  Printing  Com- 
pany was  located  at  Story  City,  and  appears  to  havr? 
been  organized  by  Tjernagel  Bros,  in  March  or  April, 
1891.  L.  J.  Tjernagel,  who,  we  infer,  was  a  member  of 
that  firm,  solicited  and  finally  prevailed  upon  the 
defendant  to  take  some  of  the  capital  stock  of  the  com- 
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pany,  and  to  give  the  note  in  suit,  and  another  for  a  like 
amount,  in  payment  for  it.    To  make  the  sale, 
1  T^magel  represented  to  the  defendant  that  the 

capital  stock  of  the  company  was  fifty  thousand 
dollars,  one-half  of  which  was  to  be  retained  by  T^'er- 
nagel  Bros,  and  the  remainder  was  to  be  sold;  that  the 
stock  was  worth  fifty  thousand  dollars;  that  the  com- 
pany was  running  nights;  that  it  was  to  buy  a  Nor- 
wegian paper  called  Amerika,  and  would  make  one 
of  the  largest  printing  companies.  The  affairs  of  the 
company  did  not  prosper;  the  business  was  not  profit- 
able; the  company  became  insolvent,  and  it  ceased  to  do 
business  in  November  or  I>ecember,  1891.  The  plaintiff 
and  L.  J.Tjernagel  became  partners  in  the  banking  busi 
ness  in  the  year  1889.  In  January,  1891,  Tjernagel  with- 
drew from  the  bank  all  his  investments,  and  had  no 
interest  in  it,  nor  control  of  the  business,  after  that  time, 
although  his  name  continued  to  be  used  therein  until 
the  year  1892.  In  March,  1891,  the  plaintiff  became  a 
stockholder  of  the  Scandia  Company.  At  different 
times  in  the  spring  of  that  year  he  purchased  notes 
which  had  been  given  for  capital  stock,  and  on  the 
eighth  day  of  August,  1891,  he  purchased  of  L.  J.  Tjer- 
nagel the  note  in  suit,  with  other  notes  to  the  amount 
of  about  one  thousand  five  hundred  dollars,  paying 
therefor  the  face  of  the  notes,  less  the  regular  bank  dis- 
count. The  claim  of  the  defendant  is  that  the  note  was 
void  by  reason  of  want  of  consideration  and  fraud  in 
its  inception,  and  that  the  plaintiff,  by  reason  of  his 
connection  with  the  company  and  with  Tjernagel,  and 
the  information  he  obtained  through  them,  was  charge- 
able with  knowledge  of  the  invalidity  of  the  note  at  the 
time  he  purchased  it  The  burden  of  proving  the  claim 
thus  made  was  upon  the  defendant. 

L    The  defendant  stated  that,  to  induce  him  to 
purchase  stocky  and  give  his  notes,  Tjernagel  stated 
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that  "I  would  have  so  big  a  per  cent,  on  my  money;  I 
would  have  from  10  to  25  per  cent,  on  my  money." 

2  A  motion  to  strike  that  part  of  the  testimony  wass 
sustained,   and  of  that  ruling  the  defendant 

complains.  We  think  it  was  correct.  The  company  had 
been  but  recently  organized,  and  the  statement  of  Tjer- 
nagel  was  clearly  but  an  expression  of  opinion  in  regard 
to  what  would  be  done  in  the  future.  It  was  not  a  rep- 
resentation as  to  what  had  been  done,  nor  respecting  an 
existing  condition.  The  false  statements  which  were 
held  to  be  material  in  Parks  v.  Burbank,  58  Iowa,  707, 
and  McKown  v,  Furgason,  47  Iowa,  636,  were  in  regard 
to  alleged  existing  facts,  or  what  was  alleged  to  have 
been  done,  and  were  not  mere  expressions  of  opinion. 

II.    The  appellant  complains  of  numerous  rulings 

of  the  court  in  excluding  answers  to  questions  which 

he  had  asked.    Among  such  questions  were  some  asked 

the  plaintiff,  as  follows:    "Was  this  insolvent, 

3  this  Scandia  Co?    Is  it  a  fact  that  as  stock- 
holder you  knew  the  Scandia  Oo.  was  insolvent 

at  the  time  you  took  them?  State  whether  or  not  the 
stock  of  the  Scandia  Oo.  was  paid  up.  How  much  did 
you  pay  for  your  stock?  Why  did  you  not  sue  Tjernagel 
Bros,  if  they  were  indorsers  of  the  note?"  Numerous 
other  questions  of  a  somewhat  similar  character  were 
also  asked,  and  objections  thereto  were  sustained.  We 
are  of  the  opinion  that  these  rulings,  so  far  as  they  have 
been  commented  upon  by  the  appellant,  were  correct. 
The  answers  sought,  so  far  as  they  were  indicated  by 
the  questions,  would  not  have  tended  to  establish  any 
issue  in  the  case.  Whether  the  Scandia  Company  was 
insolvent,  whether  the  plaintiflE  knew  that  it  was 
insolvent  when  he  purchased  the  notes  of  its  stock- 
holders, whether  its  stock  was  paid  up,  what  tJie  plain- 
tiflE i)aid  for  his  stock,  and  why  he  did  not  sue  the  indors- 
ee of  the  note  in  controversy,  were  all  matters  which 
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did  not  relate  to  the  alleged  fraud  in  the  inception  of 
the  note,  nor  to  1  e  knowledge  of  that  fraud  possessed 
by  the  plaintiff  when  he  purchased  it.  The  defendant 
testified,  it  is  true,  that  Tjemagel  stated  to  him  that 
"there  was  fifty  thousand  dollars  capital  in  there,  and 
it  was  worth  that  much."  But  the  defendant  also  testi- 
fied in  regard  to  the  same  conversation,  in  substance, 
that  he  did  not  recollect  whether  Tjemagel  said  how 
much  the  shares  were  then  paying  annually,  and  that 
he  "could  not  just  say  whether  he  said  whether  the  stock 
was  paid  up,  or  what  it  was  really."  It  is  clear  that  the 
statements  of  Tjernagel  upon  which  the  defendant 
relied  were  in  the  nature  of  mere  expres^sions  of  opinion 
as  to  present  values  and  future  earnings,  and  state- 
ments in  regard  to  the  plans  of  the  company,  which  do 
not  afford  the  defendant  any  ground  for  relief  in  this 
case,  however  much  he  may  have  been  misled  by  them. 

III.  We  have  read  the  evidence  submitted  to  us 
with  care,  and  reach  the  conclusion  that  it  would  not . 
have  sustained  a  verdict  for  the  defendant,  and  that 
the  case  was  properly  taken  from  the  jury.  It  is  not 
shown  that  the  note  in  suit  was  without  consideration. 
The  actual  financial  condition  of  the  company  when  the 
note  was  given  does  not  appear.  The  value  of  the 
material,  machinery,  and  type  owned  by  the  company  is 
shown  not  to  have  exceeded  fifteen  thousand  dollars  in 
value;  but  there  is  not  competent  evidence  as  to  the 
value  of  all  of  the  assets  of  the  company,  although  one 
witness,  not  shown  to  know  the  condition  of  the  com- 
pany, stated,  in  answer  to  a  question  as  to  the  value  of 
all  the  property  of  the  company  at  the  time  of  its  organi- 
zation, "Well,  I  do  not  really  just  remember,  but  I  guess 
that  is  about  all, — from  twelve  thousand  dollars  to 
fifteen  thousand  dollars."  So  far  as  we  are  advised, 
there  was  a  sufl&cient  consideration  for  the  note  when  it 
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was  given.  The  plaintiflf  is  not  shown  to  have  been  con- 
cerned in  the  management  nor  responsible  for  the  fail- 
ure of  the  company,  nor  to  have  had  any  actual  or  con- 
structive knowledge,  when  he  purchased  the  note  in 
suit,  of  the  fraud,  if  any,  alleged  to  have  been  perpe- 
trated upon  the  defendant  to  obtain  it.  We  conclude 
that  the  judgment  of  the  district  court  must  be,  and  it  is, 

AFFIBMSD. 


Olivia  Anderson,  Appellant,  v.  M.  J.  Cosman  and  S.  J* 

Patterson. 

Homesteads:    abandonment.    A  wife  will  be  deemed  to  have  aban- 
doned her  homestead  in  land  held  by  her  husband,  under  a  con- 

1  tract  of  purchase  reserving  the  title  to  the  vendor,  where  her 
husband  with  her  knowledge  and  apparent  acquiescence  surren- 
dered the  contract  to  the  vendor,  who  in  pursuance  of  the  hus- 
band's request  conveyed  the  land  to  a  purchaser  from  him,  and 

8  she  afterwards  remained  on  the  land  w  ith  him  under  a  lease  from 
the  grantee,  apparently  recognizing  a  title  unincumbered  by  the 
homestead,  in  the  latter.  Bradshaw  v.  Bemmicky  90  Iowa,  409, 
followed. 

Leased  lands.    A  homestead  right  under  the  Iowa  statute  may  exist 

2  in  lands  leased,  or  held  under  a  contract  of  purchase,  the  legal 
title  remaining  in  the  vendor. 

Appeal  from  Crawford  District  Court. — Hon.  Z.  A. 
Church,  Judge. 

Saturday,  October  16,  1897. 

S.  J.  Patterson  owned  the  one  hundred  and  sixty 
acres  of  land  in  question,  and  on  the  third  day  of  Janu- 
ary, 1890,  he  contracted  in  writing  to  sell  the  eame  to 
Henry  Anderson,  the  husband  of  the  plaintiff.  The  con- 
sideration expressed  in  the  agreement  was  two  thou- 
sand, one  hundred  and  twenty  dollars,  the  first  pay- 
ment of  which  was  to  be  made  December  30, 1890,  and 
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the  last  payment  December  30, 1897,  with  annual  inter- 
vening payments.  A  warranty  deed  was  to  be  executed 
by  Patterson  on  full  payment  The  following  is  a  stip- 
ulation of  the  contract:  "In  case  the  second 
1  party  shall  fail  to  make  the  payments  aforesaid, 

or  any  of  them,  punctually,  and  upon  the  strict 
terms  and  times  above  limited,  and  likewise  to  perform 
and  complete  all  and  each  of  his  agreements  and  stipu- 
lations aforesaid  strictly  and  literally,  without  any  fail- 
ure or  default,  the  times  of  the  payments  being  of  the 
essence  of  the  contract,  then  the  first  party  shall  have 
the  right  to  declare  this  contract  null  and  void,  and  all 
rights  and  interests  hereby  created  or  then  existing  in 
favor  of  said  second  party,  or  derived  under  this  con- 
tract, shall  utterly  cease  and  determine,  and  the 
premises  hereby  contracted  shall  revert  to  and  revest 
in  the  said  first  party  (without  any  declaration  or  f  or^ 
feiture  or  act  or  re-entry,  or  without  any  other  act  by 
said  first  party  to  be  performed,  and  without  any  right 
of  said  second  party  for  reclamation  or  compensation 
for  moneys  paid  or  improvements  made)  as  absolutely, 
fully,  and  perfectly  as  if  this  contract  had  never  been 
made.  If,  however,  the  said  first  party  shall  elect  not 
to  declare  this  contract  null  and  void,  in  case  the  second 
party  shall  fail  to  make  the  payments,  or  any  of  them, 
as  above  stipulated,  the  second  party  agrees  to  pay 
interest  at  the  rate  of  8  per  cent,  per  annum  on  all  pay- 
ments of  both  principal  and  interest  from  the  date  of 
their  maturity."  Anderson,  with  his  wife  and  family, 
took  possession  of  the  land,  made  improvements 
thereon,  and  occupied  the  same  as  a  home  till  May,  1894. 
Payments  aggregating  about  five  hundred  dollars  were 
made  by  Anderson,  but  not  at  the  maturity  thereof.  In 
May,  1894,  Anderson  made  arrangements  with  defend- 
ant Cosman  to  sell  the  land  to  him.  Prior  to  this  time 
there  had  never  been  any  election  by  Patterson  to  forfeit 
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the  contract  for  default  in  payment.  A  conference  with 
Patterson  by  Anderson  led  to  an  agreement  by  which 
the  written  contract  held  by  Anderson  was  surrendered 
to  Patterson,  marked  on  the  back  "Surrendered  and 
canceled,"  and  Patterson  conveyed  the  land  by  deed  to 
Cosman,  and  Cosman  leased  it  to  Anderson  for  one 
year,  for  one-third  of  the  crop.  This  action  was  com- 
menced in  February,  1895,  by  the  plaintiff,  who  is  the 
wife  of  Anderson,  reciting  in  her  petition  the  facts  as  to 
the  contract  of  purchase  of  the  land;  the  occupancy  of 
it  as  a  homestead,  and  improvements  made;  that  pay- 
ments have  been  made;  the  transactions  leading  to  the 
sale  to  Cosman;  and  that  she  has  never  joined  with  her 
husband  in  a  conveyance  of  the  land,  or  relinquished 
her  homestead  rights  therein, — and  she  asks  that  the 
contract  of  conveyance  by  her  husband  to  Cosman  be 
set  aside,  and  for  other  relief.  The  answer  makes  some 
admissions  and  denials,  and  pleads,  with  other  facts, 
that  Anderson  made  defaults  in  his  payments,  the  pro- 
visions of  the  contract  in  regard  thereto,  the  cancella- 
tion and  surrender  of  the  contract  by  agreement,  and 
the  conveyance  of  the  land  to  Cosman  in  pursuance 
thereof.  The  district  court  dismissed  plaintiff's  peti- 
tion, and  she  appealed. — Affirmed. 

B.  Shaw  Van  and  Shaw  &  Kuehnle  for  appellant. 

J.  P.  Connor  and  McKenzie,  Brockett  &  Dewey  for 
appellees. 

Granger,  'J. — It  is  provided  by  section  1990  of 
the  Code  of  1873,  as  to  homesteads,  that  "a  conveyance 
or  incumbrance  by  the  owner  is  of  no  validity  unless  the 
husband  and  wife,  if  the  owner  is  married,  concur  in 
and  sign  the  same  joint  instrument"    Plaintiff  bases 
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her  right  to  relief  on  the  faet  of  a  homeste:;d  right  in 
the  premises,  and  the  provision  of  the  Code 

2  above  quoted.   There  can  be  no  question  but  that 
a  homestead  right  may  exist  in  land  leased,  op 

sold  under  contract,  where  the  legal  title  remains  in 
the  vendor.  Pelan  v.  Be  Bevard,  13  Iowa,  53;  Stinson  v. 
Richardson^  44  Iowa,  373;  Belden  v.  Younger ^  76  Iowa, 
567.  And  it  may  be  conceded  that  the  plaintiff  and  her 
husband  had  a  homestead  right  in  the  land  in  contro- 
versy, modified  by  the  terms  of  the  lease,  which  gave 
all  the  right  plaintiff  or  her  husband  possessed.  It  may 
also  be  conceded  that,  had  the  husband  desired  to  con- 
vey the  land,  in  a  legal  sense,  it  could  not  have  been, 
done  except  by  the  concurrence  of  the  wife  in  the  way 
provided  by  law.  There  was  never  any  election  on  the 
part  of  Patterson  to  forfeit  the  contract,  but,  on  the 
contrary,  he  seemed  disposed  to  extend  to  Anderson 
further  time  to  meet  his  payments  and  save  the  land. 
It  was  only  when  Anderson  came  to  Patterson,  and 
desired  him  to  convey  the  land  to  Oownan,  that  there 
was  a  talk  of  canceling  the  contract  At  that  time, 
however,  the  agreement  was  made  to  surrender  and 
cancel  the  contract,  because  Patterson  refused  to  make 
any  conveyance  to  CJosman  while  the  contract  was  out- 
.    standing.    At  the  time  of  the  sale  of  the  land  by 

3  ^ ;    Patterson  to  Cosman,  and  of  the  surrender  of  the 

contract  of  sale  by  Anderson,  he  (Anderson),  in 
writing,  leased  the  land  of  Cosman  from  May  15,  1894, 
to  March  1,  1895,  at  a  rental  of  one-third  of  the  crop 
grown  on  the  land;  and  he  occupied  the  land  in  pursu- 
ance of  the  lease,  and  paid  the  rental  agreed  upon.  As  to 
Anderson,  it  is  not  to  be  doubted  that  he  intended  to 
and  did  abandon  all  interest  he  had  in  the  land,  includl- 
ing  homestead  occupancy.  It  is  said  there  was  also  an^ 
abandonment  by  the  plaintiff,  and  the  coircJu«ion  is 
sustained  by  the  record.   She  kriew  that  her  husband 
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was  not  paying  for  the  place  as  the  contract  required; 
that  he  was  trying  to  dispose  of  the  land;  that  his  title 
was  only  by  contract  requiring  payment  to  secure  a 
title.  She  had  the  contract  in  her  possession,  or  at  least 
it  was  in  a  drawer  to  which  she,  most  of  the  time,  held 
the  key;  and,  when  Anderson  called  for  the  contract  to 
be  taken  to  Patterson,  she  got  it  for  him,  knowing  what 
was  to  be  done;  and  when  her  husband  returned,  the 
same  day,  he  told  her  what  had  been  done,  so  that  she 
had  knowledge  of  the  surrender  of  the  contract,  the  con- 
veyance by  Pattei-^on  to  Oosman,  and  the  lease  from 
Cosman  to  Anderson.  She  nowhere  pretends  that  she 
made  any  objection,  and  the  only  reasonable  inference 
is  that  she  acquiesced  in  what  was  then  thought  to  be' 
best,  because  of  her  husband's  inability  to  pay  for  the 
land.  After  the  transaction  they  occupied'  the  land 
under  the  lease  (that  is,  Anderson  did),  paying  the  rent, 
with  her  actual  knowledge  of  such  payments,  and  under 
circumstances  entirely  inconsistent  with  any  claim  of 
right  in  the  land  except  that  of  lessee.  The  rents  had 
been  assigned  by  Cosman  to  one  Way,  who  collected 
them;  and  it  is  to  be  said  that,  if  she  was  not  in  accord 
with  what  had  been  done,  and  living  on  the  land  only 
as  the  wife  of  a  lessee,  she  was  practicing  a  deceit,  for 
she  well  knew  that  the  land  was  held  adversely  to  any; 
other  claim,  and  in  good  faith.  She  must  have  known 
that  her  husband  had  abandoned  any  homestead  right 
and  she  knew  equally  well  that  it  was  supposed  sh3 
claimed  no  such  right.  Deceit  is  not  fairly  to  be 
imputed  to  her.  Her  acquiescence  and  participation  in 
the  abandonment  of  all  interests  in  the  land  except 
under  the  lease  was  in  a  way  not  unusual  for  a  wife.  It 
Is  true  that  Anderson  says  she  said  to  him,  when  he 
came  home  with  the  lease,  that  she  did  not  want  to  pay 
rent,  but  his  testimony  is  discredited  to  an  extent  that 
It  should  not  be  given  force  in  this  particular.    Again, 
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it  is  not  made  to  appear  what  was  meant  by  the  expres- 
sion. It  does  not  appear  that  she  did  not  want  to  pay 
rent  because  she  had  or  claimed  any  right  in  the  land. 
It  appears  almost  conclusively  that  Anderson  could  not 
pay  for  the  land,  and  any  homestead  right  in  it  must 
be  lost.  This  fact,  known  to  her,  may  well  be  con- 
sidered as  largely  accounting  for  what  appears  to  have 
been  a  mutual  understanding  between  Anderson  and 
his  wife  that  their  occupancy  after  the  sale  to  Cosman 
was  only  by  virtue  of  the  lease.  The  case  is  quite  like 
that  of  Bradshatv  v.  Remicky  90  Iowa,  409,  in  which  we 
held  there  was  an  abandonment  of  the  homestead  by  the 
wife  by  virtue  of  an  occupancy  under  a  lease.  We  think 
the  decree  of  the  district  court  is  right,  and  it  is 

AFFIRMED. 


The  National  Cash  Eegistee  Company,  Appellant,  v.       |}^  fSl 
J.  C.  Bboeksmit  and  J.  W.  Hayes. 

Atfadunent  Lery:  property  held  on  conditional  sale:  Notice  to 
Officer.  A  levy  of  an  attachment  on  all  the  goods,  wares,  mer- 
chandise, furniture,  and  fixtures  "belonging  to"  defendant,  and 

1  contained  in  a  certain  building,  covers  an  article  sold  to  defend- 
ant on  condition  that  the  title  is  not  to  pass  from  the  seller  until 

2  the  purchase  price  is  paid  in  full,  where  the  contract  of  sale  is  not 
recorded,  and  neither  the  officer  making  the  leyy  nor  the  attach- 

4  ment  creditor  had  notice  of  the  existence  of  the  condition,  when 
the  leyy  was  made. 

^Ty:  ABANDONMENT.  The  abandonment  of  personal  proj)erty  by 
the  receiver  of  a  corporation  by  failing  to  inventory  and  appraise 
8  it,  and  to  include  it  in  a  sale  of  the  property  of  the  corporation, 
does  not  constitute  an  abandonment  of  a  levy  legally  made  by 
him  as  marshal  prior  to  his  appointment  as  receiver,  in  an  attach- 
^  5  ment  issued  at  the  instance  of  a  creditor  who  subsequently  became 
a  purchaser  at  the  receiver's  sale. 

Appeal  from  Linn  District  Court. — Hon.  William  P. 
Wolf,  Judge. 

Monday,  Ootobee  18, 1897. 
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Action  to  recover  poeeeeeion  of  a  certain  cash  reg- 
ister and  damages  for  the  retention  thereof.  The  Issues 
and  facts  appear  in  the  opinion.  The  case  was  tried  to 
the  court,  and  judgment  rendered  in  favor  of  the  defend- 
ant.   Plaintiff  appeals. — Affirmed. 

U.  C.  Blake  and  Jno.  M.  Redmond  for  appellant. 

C  J.  Deacon  for  appellee. 

Given,  J. — I.  The  case  was  submitted  upon  an 
agreed  statement  of  facts  and  the  testimony  of  A.  R. 
West,  called  by  the  defendant  The  facts  necessary  to 
be  noticed  are  as  follows:  On  August  4, 1893,  the  plain- 
tiff corporation  sold  the  cash  register  in  controversy  to 
a  corporation  known  as  the  "Gone  Company,"  then 
engaged  in  the  jewelry  business  in  a  room  known  as 
"No.  17  South  Third  Street,"  Cedar  Eapids,  Iowa.  The 
contract  of  sale  is  in  writing,  and  shows  the  price  to  be 
two  hundred  and  twenty-five  dollars,  with  a  deduction 
of  forty-five  dollars  "allowed  for  a  Peck  register,"  the 
balance  to  be  paid  in  monthly  payments  of  fifteen  dol- 
lars. The  contract  contains  the  following:  "It 
1  is  agreed  that  the  title  of  the  said  cash  register 

shall  not  pass  until  the  same  is  paid  for  in  full, 
and  shall  remain  your  property  until  that  time."  It 
also  provides  that,  "in  default  of  any  payment,  you  or 
your  agent  may  take  possession  and  remove  said  cash 
register  without  legal  processes."  It  also  provides: 
"Should  there  be  any  default  in  the  payment  of  any 
note,  it  is  agreed  that  all  the  remaining  notes  shall  at 
once  become  due  and  payable,  anything  in  the  notes 
to  the  contrary  notwithstanding."  Said  cash  register 
was  delivered  to  the  Cone  Company  prior  to  November 
15, 1893,  and  upon  delivery  was  placed  and  thereafter 
used  in  said  store  as  a  part  of  the  furniture  and  fixtures 
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thereof.  The  Cone  Company  made  default  in  the  pay- 
ment due  February  15,  1894,  and  there  is  one  hundred 
and  seventy-five  dollars,  with  interest  from  July  4, 
1895,  due  to  the  plaintiff  from  the  Cone  Company, 
under  eald  contract.  Said  contract  was  not  filed 
for  record.  On  December  29,  1893,  defendant  Broek- 
emit  commenced  an  action,  aided  by  attachment, 
to  recover  three  thousand,  five  hundred  dollars  and 
interest  from  said  Cone  Company.  An  attach- 
2  ment  was  issued  and  delivered  to  A.  R.  West, 

marshal  of  the  city  of  Cedar  Rapids,  whose 
return  shows  that  on  December  29, 1893,  at  11:30  o'clock 
A.  M.,  he  attached,  assessed,  levied  upon,  and  took 
possession  of,  the  following  described  personal  prop- 
erty,  as  the  property  of  the  defendant,  Cone  Company, 
to-wit:  "All  of  the  goods,  wares,  and  merchandise  of 
every  description,  furniture  and  fixtures,  contained  in 
the  building  known  as  *No.  17  South  Third  Street,' 
Cedar  Rapids,  Iowa,  consisting  of  jewelry,  clocks, 
watches,  furniture,  fixtures,  safes,  silverware,  opera 
glasses,  pens,  chinaware,  tools,  and  all  other  property 
contained  in  said  No.  17,  in  the  basement  and  all  parts 
of  said  No.  17,  occupied  by  the  defendant  Cone  Com- 
pany, and  belonging  to  the  said  company."  It  appears 
that  neither  Broeksmit  nor  West  had  at  that  time  any 
notice  of  said  contract  of  purchase.  The  cash  register 
in  controversy  was  in  said  room  at  that  time.  February 
6, 1894,  judgment  was  rendered  in  favor  of  Broeksmit, 
against  the  Cone  Company,  for  the  amount  claimed.  On 
December  30,  1893,  the  Kimball  Building  Company 
commenced  an  action,  aided  by  landlord's  attachments, 
against  the  Cone  Company,  for  rent  then  due  for  the 
nse  of  said  room  No.  17,  asking  that  a  receiver  be 
appointed.  Said  A.  R.  West  was  appointed  receiver* 
Broeksmit  and  other  defendants  answered  in  said  action 
of  the  Bamball  Company.  The  receiver  filed  an 
Vol.  103  Ia-18 
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Inventory  and  appraisement  of  the  goods^  furniture, 
an-d  fixtures,  enumerating  the  various  items,  but  not 

inentianing  said  caeh  register.  Mr.  West  gives  as 
8  a  reason  that  after  the  levy,  and  before  the 

making  of  said  inventory,  he  had  been  informed 
that  the  plaintifif  made  some  claim  to  said  cash  register. 
Buch  proceedings  were  had  that  thereafter  said  receiver 
was  ordered  to  sell  said  property  beloiiging  to  said  Cone 
Company,  and  he  sold  the  same  to  defendant  Broeksmit 
for  three  thousand  dollars,  and  for  which  property  the 
receiver  executed  to  the  purchaser  a  bill  of  sale,  which 
was  thereafter  approved  by  the  court.  The  cash  reg- 
ister still  remained  in  said  storeroom ;  and,  all  the  goods 
sold  being  therein,  the  receiver  made  delivery  by  turn- 
ing over  the  keys  to  the  room  to  the  purchaser.  It  does 
not  appear  why  J.  W.  Hayes  was  made  a  defendant, 
and  the  case  is  submitted  as  between  the  plaintiff  and 
defendant  Broeksmit 

II.  Plaintiff  submits,  as  the  first  question, 
"whether  or  not  there  was,  in  fact  and  in  law,  a  valid 
levy  or  attachment  on  the  register."  According  to  the 
return,  a  levy  was  upon  "all  goods,  wares,  merchandise, 
furniture,   and  fixtures  contained  in  said   building, 

belonging  to  the  Cone  Company."  We  do  not 
4  understand  plaintiff  to  question  the  sufllciency 

of  this  levy  as  to  property  belonging  to  the  Cone 
Company,  but  contend  that  as,  under  the  contract, 
title  to  the  cash  register  was  not  to  pass  to  the  Cone 
Company  until  paid  for  in  full,  and  not  being  paid  for 
in  full,  it  did  not  belong  to  the  Cone  Company,  and  was 
therefore  not  covered  by  the  levy.  Under  the  condi- 
tions of  the  contract  and  the  fact  that  the  register  was 
not  paid  for  in  full,  title  did  not  pass  to  the  Cone  Com- 
pany as  between  the  parties  to  the  contract,  but  not  so 
as  to  third  persons  who'did  not  have  notice  of  this  condi- 
tion in  the  contract.  The  officer  executing  the  attach- 
ment found  the  cash  register  in  the  store  of  the  Cone 
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Company,  and  in  use  by  that  company  aa  a  part  of  itfe 
furniture  and  fixtures,  and  having  no  notice  of  plain- 
tiff^s  rights  under  said  contract,  included  it  in  his  levy. 
In  the  absence  of  the  recording  of  said  contract  and  of 
notice  of  its  existence,  the  officer  and  the  defendant 
Broeksmit  had  a  right  to  treat  the  cash  register  as  the 
property  of  the  Cone  Company.  We  think  that,  under 
the  facts,  the  levy  was  sufficient  to  include  the  cash 
register. 

III.  Mr.  West  held  the  property  levied  upon  until 
he  was  appointed  receiver,  and,  as  receiver,  he  had  a 
detailed  inventory  and  appraisement  thereof  made, 
which  did  not  include  the  cash  register.  Mr.  West 
says  it  was  not  inventoried  and  appraised,  "for  the 
reason  that  after  I  took  i)ossession  as  receiver,  and 
before  I  had  an  opportunity  to  make  an  inventory  under 
my  levy,  Mr.  Blake  notified  me  of  the  claim  for  the  cash 
register,  and  informed  me  of  the  conditions  of  the  con- 
tract; and,  there  being  a  question  about  it,  I  didn't  put 
it  in  the  inventory  here  as  receiver  for  that  reason, 
leaving  the  matter  to  be  adjusted  in  the  future  by  the 
parties."  Plaintiff  contends  that  the  order  of  sale,  the 
sale,  and  bill  of  sale  made  by  the  receiver  to  the  defend- 
ant Broeksmit  were  only  of  the  goods  inventoried  and 
appraised,  and  did  not  include  the  cash  register. 
Whether  this  be  true  or  not  we  need  not  determine;  for, 
if  it  be  conceded,  still,  we  think,  the  plaintiff  is  not 
entitled  to  possession  of  the  register  as  against  the 
defendant.  By  the  levy  of  his  attachment,  the  defend- 
ant Broeksmit  became  entitled  to  have  said  cash  reg- 
ister, as  well  as  the  other  property  levied  upon,  applied 
to  the  payment  of  his  judgment  against  the  Cone  Com- 
pany, subject  only  to  the  claim  for  rent,  and  that  the 
proceeds  arising  from  the  sale  made  were  insufficient  to 

satisfy  defendant's  judgment.    It  is  contended 
5  that  as  West,  as  receiver,  did  not  include  the 

register  in  his  inventory,  he  must  be  held  to  have 
abandoned  his  levy  thereon.    While  it  may  be  that 
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West,  as  marshal,  might  abandon  the  levy  nuder  certain 
circumstances,  yet,  as  receiver,  he  could  not  abandon 
the  levy  legally  made  by  him  as  marshal,  eo  as  to  defeat 
the  right  of  the  attachitig  creditor  under  the  valid  levy. 
There  was  a  valid  levy  upon  the  cash  register.  There 
has  been  no  abandonment  of  that  levy;  and  though  it 
be  true  as  claimed,  that  it  was  not  included  in  the 
receiver's  sale,  the  valid  levy  still  continuing,  the  plain- 
tiff is  not  entitled  to  possession  of  the  register  as 
against  the  levy.  It  follows  from  these  conclusions  that 
the  judgment  of  the  district  court  must  be  affirmed. 


m  ^       George  H.  Fitohner  &  Company  v.  The  Fidelity 


Mutual  Fire  Association,  Appellant. 


103  270         Insoranee  Policy:    reformation.    A  mutual  mistake  in  an  applioa- 

'1^  ^gi  1    tion  for  insurance  on  a  stock  of  merchandise  is  clearly  established, 

129  299  where  both  the  insured  and  the  agent  soliciting  the  application 

103  2761  testify  that  it  was  agreed   that  there  should  be  twelve  thou- 

131  j8i|  sand  dollars  of  concurrent  insurance  on  the  stock,  and  such  agent 

erroneously  fixed  this  amount  as  the  limit  of  concurrent  insurance 

on  both  the  stock  and  the  building  containing  it. 

Principal  and  agent:    Notice,    The  insurance  company  is  charged 
8    with  the  knowledge  of  its  soliciting  agent  that  the  insured  desired 
and  was  placing  twelve  thousand  dollars  of  concurrent  insurance 
on  the  merchandise. 

Estoppel.  Insured,  if  without  negligence,  is  entitled  to  have  his 
policy  reformed  so  as  to  increase  the  amount  of  concurrent  insur- 
4  ance  allowed,  where  the  company's  agent  knew,  when  the  appli- 
cation was  made  that  the  insured  was  actually  arranging  for 
other  insurance  and  had  definitely  fixed  its  amount,  which  by  the 
agent's  mistake  was  understated  in  the  application,  and  such  right 
is  not  dependent  upon  the  authority  of  the  agent  to  contract 
with  reference  to  insurance,  as  the  company  is  estopped  to  avail 
itself  of  the  agent's  mistake. 

Negligence.    The  mere  failure  of  the  insured  to  read  the  applica- 

2    tion  or  the  copy  of  it  on  the  policy,  or  to  read  the  policy,  does  not 

constitute  such  negligence  as  deprives  him  of  the  right  to  a 

reformation  of  the  policy  to  correct  a  mistake  of  the  agent 

respecting  the  amount  of  concurrent  insurance  to  be  aUowed. 
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Incumbrakces.    The  condition  of   a  policy  of  insurance  against 

6    incumbrances  is  not  broken  by  the  execution  and  recording  of  a 

mortgage  on  the  insured  property  to  a  fictitious  person  for  the 

purpose  of  protecting  the  mortgagor  against  possible  misconduct 

of  his  partner,  the  mortgage  never  having  been  delivered. 

Pleadiag:  prayer— insurance.  A  prayer  in  a  petition  in  an  action 
in  equity  on  a  policy  of  insurance,  that  the  policy  be  so  reformed 
5  as  to  permit  concurrent  insurance  of  a  specified  amount  and  for 
such  other  and  further  relief  as  plaintiff  may  be  or  show  himself 
entitled  to,  is  broad  enough  to  include  relief  from  a  provision  of 
the  policy  rendering  it  void  if  the  insured  "now^  has  or  shall 
""hereaf  ter^  procure  any  other  insurance,  unless  consent  in  writing 
is  indorsed  hereon. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Monday,  Ootobbe,  18,  1897. 

Action  in  equity  on  a  policy  of  insurance  against 
loss  by  fire  in  the  sum  of  one  thousand  dollars  on  the 
building,  and  the  same  amount  on  stock  of  goods  con- 
tained therein.  At  the  time  of  the  loss  there  was 
twelve  thousand  dollars  insurance  on  the  stock  and 
eight  thousand  dollars  on  the  building.  The  applica- 
tion and  also  the  policy  contained  this  clause:  "|12,000 
total  concurrent  insurance  allowed;''  and  the  plaintiffs 
ask  that  this  be  so  reformed  as  to  be  twenty  thousand 
dollars,  instead,  and  that  the  twelve  thousand  dollars  be 
limited  to  insurance  on  the  merchandise.  There  was 
also  an  issue  with  reference  to  incumbrances.  Decree 
was  entered  for  plaintiffs,  and  defendant  appeals.  On 
re-hearing. — Affirmed. 

Dudley  &  Coffin  for  appellant. 

McVey  &  McVey  and  /.  P.  Conner  tor  appellees. 

Ladd,  J. — I.  The  three  questions  presented  are: 
Was  there  a  mistake?   If  so,  can  it  be  corrected?    And 
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was  there  any  incumbraiice  on  the  property?  The  firm 
of  George  H.  Pitchner  &  Co.,  composed  of  Pitchner, 
who  lived  at  CJorrectionville,  and  H.  Cw  Laub,  whose 
home  is  at  I>enteon,  was  engaged  in  trade  at  Oorrection- 
ville,  owning  a  building  valued  at  from  nine  thousand 
dollars  to  twelve  thousand  dollars,  and  a  stock  of  mer- 
chandise estimated  to  be  worth  from  fourteen  thousand 
dollars  to  twenty  thousand  dollars,  at  the  date  of  the 
policy.  P.  A.  Doughty,  as  soliciting  agent  of  the  defend- 
ant and  other  companies,  procured  from  Laub,  at  Deni- 
son,  applications  for  six  thousand  dollars  insurance  on 
the  stock  and  five  thousand  dollars  on  the  building.  The 
^pplicati<)=ns  were  written  by  Doughty,  and,  being 

unable  to  complete  them  before  leaving,  were  fin- 
1  ished  after  Laub  had  signed  them.    The  latter 

testifies  that  he  told  Doughty  that  he  wanted  to 
place  twelve  thousand  dollars  insurance  on  the  mer- 
chandise and  eight  thousand  dollars  on  the  building, 
and  that  Doughty  advised  him  to  take  more,  and 
wanted  to  write  applications  for  all  of  it.  This 
Laub  refused,  stating  he  had  promised  insurance 
in  a  company  in  Sioux  Qty,  and  some  to  parties 
at  Council  Bluffs.  Doughty  concurs  in  all  this, 
except  as  to  the  amount  on  the  building,  and  says 
Laub  requested  permission  for  other  insurance,  and 
he  told  him  he  might  exercise  his  discretion  in  that, 
provided  he  did  not  exceed  three-fourths  of  the  value  of 
the  stock;  that  in  writing  the  application,  through  a 
clerical  error,  the  total  concurrent  insurance  was  fixed 
at  twelve  thousand  dollars  on  all  the  property,  instead 
of  being  limited  to  the  merchandise.  While  there  was 
talk  that  the  stock  would  be  increased  later  in  the  fall, 
this  had  no  reference  to  the  arrangement  concerning 
the  amount  of  insurance  at  that  time.  These  were  the 
only  witnesses  to  the  transaction,  and,  without  doubt, 
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both  understood  there  was  to  be  twelve  thousand  dol- 
lars insurance  on  the  stock,  and  that  it  wa«  not  so  lim- 
ited through  the  error  of  Doughty  in  writing  the  appli- 
cation. Seldom  is  a  mistake  more  conclusively  etftab^ 
lished. 

II.    It  16  said  Laub  ought  to  have  discovered  the 
mistake.    The  applications  were  very  hastily  prepared 
by  Doughty,  as  he  wished  to  make  a  train.    He  worked 
on  them  till  near  midnight.    Laub  testifies  that 
2  he  was  tired  out  and  did  not  read  the  applica- 

tions. They  were  signed,  and  afterwards  com- 
pleted by  the  agent.  The  amount  of  insurance  he 
wished  to  carry  had  been  fully  discussed  and  agreed  to. 
Doughty  was  the  agent  of  the  company,  and  acted  in 
that  capacity  in  preparing  the  applications.  The 
insured  ordinarily  rely  upon  the  agent  to  properly  set 
out  the  facts  in  the  applications,  and  Laub  did  as  men 
usually  do,  in  assuming  that  the  defendant's  agent  had 
done  his  duty.  Stone  v.  Insurance  Co.,  68  Iowa,  737; 
McComb  V.  Insurance  Co.,  83  Iowa,  247.  The  mere  fail- 
ure of  the  assured  to  read  his  application,  or  the  copy  of 
it  on  the  policy,  does  not  establish  negligence.  Bennett 
V.  Insurance  Co.,  70  Iowa,  600;  Hagan  v.  Insurance  Co.j 
81  Iowa,  321;  Donnelly  v.  Insurance  Co.,  70  Iowa,  693; 
Boetcher  v.  Insurance  Co.,  47  Iowa,  353.  Nor  is  the 
mere  omission  to  read  the  policy  negligence.  Barnes  v. 
Insurance  Co.,  75  Iowa,  11;  Jamison  v.  Insurance  Co., 
85  Iowa,  229;  Boetcher  v.  Insurance  Co.,  supra.  Laub 
had  no  reason  to  suppose  the  policy  and  application 
were  drawn  differently  than  understood.  As  to  matters 
affecting  the  rights  of  the  firm  at  the  time  the  policy 
was  delivered,  or  in  the  future,  it  must  be  charged  with 
notice,  but  the  law  did  not  require  him  to  search 
through  the  policy  to  ascertain  past  mistakes  or  mis- 
statements of  the  agent  or  company.  Under  the  cir- 
cumstances disclosed,  it  cannot  be  said  that  the  plain- 
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tiff  was  negligent  in  falling  to  discover  the  error  of  the 
defendant  and  its  agent. 

III.  Doughty  had  the  information  that  the  firm 
then  desired  and  was  placing  twelve  thousand  dollars  of 
concurrent  insurance  on  the  merchandise,  and  the  com- 
pany was  charged  with  the  same  knowledge. 

3  This  was  a  condition  of  things  then  existing,  and 
incident   to   the   very    business   of   insurance. 

Applications  to  all  of  the  companies  could  not  be  made 
at  precisely  the  same  time,  nor  could  the  policies  be  so 
issued.  If  the  plaintiff  was  actually  arranging  for  other 
insurauce  to  cover  the  same  property  at  that  time,  and 
had  definitely  fixed  its  amount,  this  was  a  fact,  and  not 
in  the  nature  of  an  expression  of  a  desire  to  procure 
other  insurance  at  some  future  date.  This  rule  is  recog- 
nized in  hisurance  Co.  v.  Wood  (Neb.)  69  N.  W.  Rep. 
941,  relied  on  by  the  defendant,  and  sustained  in  Hagan 
V.  Insurance  Co.,  supra. 

IV.  Whether  a  soliciting  agent  may  enter  into  a 
contract  with  reference  to  insurance  is  not  involved  in 
this  case.    Doughty  was  bound  to  set  out  the  material 

facts  as  stated  by  Laub  in  the  application,  and, 

4  through  a  mistake  on  his  part,  failed  to  do  so. 
Under   such    circumstances,    the    company    iii 

estopped  from  availing  itself  of  the  error  in  the  appli- 
cation  in  order  to  defeat  recovery.  Stone  v.  Insurance 
Co. J  supra;  Eggleston  v.  Insurance  Co.,  65  Iowa,  308; 
Beynolds  v.  Insurance  Co.,  80  Iowa,  563;  Key  v.  Insur- 
ance Co.,  77  Iowa,  174;  McComh  v.  Insurance  Co.,  supra. 
Here  the  mistake  has  been  carried  into  the  policy.  This 
the  company  issued  on  the  basis  of  facts  disclosed  to 
the  agent,  and  the  conditions  as  they  existed,  and  of 
which  it  is  presumed  to  have  knowledge.  Having 
accepted  and  retained  the  premium  and  issued  its 
policy,  it  is  presumed  to  have  intended  to  do  so  with 
reference  to  existing  conditions  known  to  it;  and  its 
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failure  to  do  so,  while  it  may  have  resulted  from  the 
mistake  of  ite  agent,  amounted  to  a  fraud  on  the  plain- 
tiff. That  equity  will  grant  relief  in  euch  cases  is  not 
an  open  question,  see  Boetcher  v.  Insurance  Co.^  supra; 
Esch  V.  Insurance  Co.,  78  Iowa,  334;  Barnes  v.  Insur- 
ance Go.y  supra;  Jamison  v.  Insurance  Co.,  85  Iowa,  229. 

V.  This  clause  is  contained  in  the  policy:  "This 
contract  shall  be  void  and  of  no  effect  unless  consent  in 
writing  is  indorsed  hereon  by  the  secretary  in  each  of 

the  following  instances,  viz. :  If  the  insured  shall 
5  now  have,  or  hereafter  make  or  procure,  anj 

other  contract  of  insurance,  whether  valid  or  not, 
on  property  covered  in  whole  or  in  part  by  this  con- 
tract/' Applications  for  other  insurance  on  the  build- 
ing were  prepared  by  the  same  agent  at  the  same  time, 
and  policies  issued  thereon.  If,  then,  the  policy  is  not 
reformed,  as  no  estoppel  is  pleaded,  the  taking  of  addi- 
tional insurance  on  the  building,  without  permission, 
rendered  it  void  from  the  day  it  was  delivered.  But  the 
prayer  of  the  petition,  in  asking  that  the  policy  be 
reformed  so  as  to  permit  twenty  thousand  dollars  con- 
current insurance,  *'and  for  such  oth^r  and  further  relief 
as  plaintiff  may  be  or  show  himself  entitled  to,"  includes 
this  relief.  It  was  not  necessary  to  state  the  very  phrase 
the  plaintiff  would  have  included  in  the  policy,  but 
making  the  allegations  and  prayer  broad  enough  to 
include  the  relief  to  which  the  plaintiff  is  entitled,  was 
quite  sufficient.  The  evidence  shows  that  Laub  repre- 
sented that  the  firm  was  then  arranging  for  and  placing 
eight  thousand  dollars  insurance  on  this  building,  and 
that  this  was  omitted  in  the  application.  The  policy 
should  have  been  so  drawn  as  to  permit  this  amount  of 
concurrent  insurance  thereon.  An  amendment  to  the 
petition  alleges  a  contract  between  the  plaintiff  and 
defendant's  agent.  No  contract  was  made  by  such  agent, 
nor  did  he  have  authority  so  to  do.    Apparently  the 
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pleader  intended  to  allege  that  Laub  and  the  agent 
agreed  there  might  be  an  unlimited  amount  of  insur- 
ance on  the  building,  and  twelve  thousand  dollars  on 
the  stock.  What  contracts  these  parties  may  have 
made  is  quite  immaterial.  The  important  question  is, 
what  material  facts  connected  with  this  policy  of  insur- 
ance did  Laub  make  known  to  Doughty,  which  the 
latter  failed  to  include  in  the  application,  and  which 
the  company  omitted  from  the  policy?  And  as  to 
those,  the  plaintiff  is  entitled  to  relief. 

VI.     In  1888  the  plaintiflf  executed  a  mortgage  to 
Eliza  Ann  Hughes  on  the  building  and  lots,  and,  after 
being  recorded,  it  remained  in  the  possession  of  Laub. 
The  mortgagee  was  a  fictitious  person,  and  the 
6  mortgage  was  never  delivered.    It  seems  to  have 

been  prepared  by  Laub  with  the  purpose  of  pro- 
tecting himself  against  any  possible  misconduct  of  his 
partner.  But  as  there  was  no  debt,  no  mortgagee,  and 
no  delivery,  there  could  have  been  no  incumbrance 
such  as  is  prohibited  by  the  policy. — Affirmed. 


John  Keatley,  Administrator  of  the  Estate  of  Robert 

Keatley,  Deceased,  v.  The  Illinois  Central 

Railroad  Company,  Appellant. 

Megligenoe:  fellow  servants:  Railroads.  The  foreman  of  a  gang 
of  bridge  repairers,  who  was  furnished  with  a  flag,  and  charged 
with  the  duty  of  signaling  approaching  trains  to  slow  up  if  the 
condition  of  the  bridge  required  it,  is  engaged  in  the  operation  of 
the  railroad,  within  the  meaning  of  Code  1873,  section  1807,  which 
renders  railroad  companies  liable  for  injuries  to  employes  caused 
by  the  negligence  of  co-employes  "engaged  in  the  operation  of 
any  railway;"  and  the  railway  company  is  liable  for  the  death  of 
an  employe  who  was  killed  by  the  derailment  of  a  train  while 
crossing  the  bridge,  owing  to  the  foreman's  neglect  to  signal  the 
train  to  slow  up. 
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Appeal  from  Dubuque  District  CouH. — Hon.  J.  L.  Hus- 
TBD,  Judge. 

Monday,  October  18, 1897. 

Plaintiff,  as  the  administrator  of  Robert  Keatley, 
deceased,  brings  this  action  to  recover  damages  of  the 
defendant  for  causing  his  death.  There  was  a  trial  to 
a  jury,  and  a  verdict  for  plaintiff,  upon  which  a  judg- 
ment was  entered.    Defendant  appeals. — Affirmed. 

W.  J.  Knight  and  Hubert  O^Donnell  {James  Fen- 
tresSy  of  counsel)  for  appellant. 

James  H.  Shields  for  appellee. 

KiNNE,  C.  J. — ^I.  Robert  Keatley,  the  decedent, 
was  killed  on  October  24,  1890,  near  bridge  26  on  the 
defendant  company's  railroad,  by  reason  of  a  freight 
car  on  said  road  leaving  the  track  and  falling  on 
him.  At  the  time  of  the  accident,  the  defendant  com- 
pany was  engaged  in  building  an  iron  bridge  over  a 
creek,  in  place  of  a  wooden  one,  which  had  been 
removed.  This  bridge  was  seventy-one  feet  long,  and  its 
ends  rested  on  stone  abutments.  On  the  day  mentioned, 
there  were  two  gangs  of  men  at  work,  one  working 
erecting  the  bridge,  and  known  as  the  "iron  gang,''  of 
which  one  Mantz  was  foreman,  and  the  other  known  as 
the  *^tone  gang,"  with  one  Egan  as  foreman.  The  latter 
gang  were  not  working  on  the  bridge  or  its  abutments, 
but  were  engaged  in  building  a  retaining  wall  from  the 
north  end  of  the  east  abutment  of  the  bridge,  east- 
wai^dly,  along  the  north  line  of  the  right  of  way.  The 
iron  gang  were  at  work  finishing  the  superstructure  of 
the  bridge,  and  expected  to  complete  it  the  following 
day.  The  bridge  was  on  the  main  line  of  the  defend- 
ant's railway,  and,  while  it  was  being  erected,  the  traffic 
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of  the  road  was  carried  on,  the  trains  paeeing  over  this 
bridge  before  it  was  fully  completed.  The  stone  gang 
had  a  derrick  for  use  in  raising  stone  for  uee  in  the 
retaining  wall.  The  platform  on  which  this  derrick 
stood  wafi  built  on  the  north  eide  of  the  track,  and 
about  seven  feet  from  it,  and  some  ten  or  fifteen  feet 
east  from  the  new  east  abutments.  It  was  about  two 
feet  lower  than  the  rails  of  the  track.  The  work  of 
each  gang  of  men  was  independent  of  that  of  the  other. 
Decedent  was  about  fifteen  years  of  age,  and  was 
employed  by  Egan,  the  foreman  of  the  stone  gang,  to 
carry  water  to  the  members  of  that  gang,  and  to  do 
such  other  work  as  the  foreman  might  direct  Shortly 
after  5  o'clock  on  the  day  of  the  accident,  decedent  was 
on  the  derrick  platform.  He  and  other  members  of  his 
gang  were  engaged  in  securing  the  boom  of  the  der- 
rick, preparatory  to  ceasing  work  for  the  day.  The  iron 
gang  was  on  the  bridge.  A  freight  train,  containing 
twenty  loaded  cars,  came  from  the  west.  The  engine 
and  ten  cars  jmssed  over  the  bridge  on  the  rails.  The 
next  two  cars  were  derailed,  but  passed  over  the  bridge 
on  the  ties,  and,  as  they  came  opposite  the  derrick  plat- 
form, one  of  them  rolled  oflf  the  trestle,  fell  on  the  der- 
rick platform,  and  killed  the  deceased.  The  bridge  went 
down  with  the  remainder  of  the  train,  and  was  pushed 
eastward,  off  the  west  abutment. 

The  negligence  charged  is  "that,  at  the  time,  the 
bridge  was  but  partially  completed;  that  its  ends  were 
resting  on  abutments  about  seventy  feet  apart;  that  it 
was  not  supported  or  held  in  place  by  guys,  rods,  or  other 
supports;  that  the  rails  of  the  track  crossing  the  same 
were  not  securely  spiked  to  the  ties,  but  were,  negli- 
gently and  carelessly  allowed  to  lie  in  a  loose,  unspiked, 
and  insecure'  condition  for  the  passage  of  trains 
thereon ;  that  said  bridge,  in  its  unfinished  and  insecure 
condition,  with  the  loose  and  unfastened  rails  thereon, 
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was  negligently  and  carelesely  allowed  to  lie  and 
remain  in  such  dangerous  and  insecure  condition;  that 
while  decedent  was  employed  on  and  about  the 
same,  where  his  duty  called  him  to  be,  and  while  said 
bridge  and  the  ties  and  rails  thereon  were  in  said  inse- 
cure and  dangerous  condition,  a  heavy  freight  train 
was,  negligently  and  at  a  high  and  dangerous  rate  of 
speed,  run  by  appellant,  from  the  west,  down  a  steep 
grade,  around  a  curve,  and  onto  said  bridge;  that  the 
track,  rails,  and  ties  thereon,  were  thereby  spread  and 
thrown  apart;  that  said  train  was  derailed,  and  was 
thrown  with  great  force  against  and  upon  the  said 
bridge;  that  the  same  was  thrown  down;  that  decedent 
was  thereby  thrown  under  said  bridge  and  train,  from 
the  effects  of  which  he  died;  ♦  ♦  ♦  that  said  acci- 
dent, injury,  and  death  of  decedent  were  caused  by  thtr 
grossly  negligent,  careless,  and  improper  condition  of 
said  bridge,  and  the  ties  and  rails  thereof,  so  allowed 
to  be  by  appellant,  and  the  negligent  and  dangerous 
act  of  so  running  said  train  at  a  dangerous  rate  of 
speed  over  the  same,  and  without  fault  or  negligence  on 
the  part  of  decedent.**  In  an  amendment  to  the  petition 
it  is  charged  "that  the  employes  and  servants  of  defend- 
ant engaged  in  the  construction  of  the  superstructure  of 
said  bridge,  at  the  time  of  said  accident,  negligently 
and  carelessly  omitted,  in  violation  of  the  rules  of 
defendant,  to  give  notice  and  warning  to  those  in  charge 
of  said  freight  train,  so  run  at  a  dangerous  rate  of  speed, 
as  aforesaid,  of  the  incomplete,  unsafe,  and  dangerous 
condition  of  said  bridge,  by  setting  out  a  red  flag  or 
other  warning,  and  omitted  and  neglected  to  give  any 
warning  or  notice  whatsoever  to  those  in  charge  of  said 
approaching  freight  train  of  the  unsafe  and  incomplete 
condition  of  said  bridge  at  the  time  of  said  accident,  and 
as  was  done  at  other  times  previous  to  the  day  of  said 
accident.'*   In  a  further  amendment  it  was  charged  that 
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at  the  time  of  the  accident  the  ties  of  said  bridge  were 
looee  and  unspiked,  and  that  the  eame  were  spread 
apart,  and  were  sawed  and  cut  on  the  ends  thereof,  and 
were  allowed  to  be  in  that  negligent  condition  when 
said  train  ran  on  the  bridge,  and  caused  the  accident. 
The  answer  was  a  general  denial.  It  was  also  averred 
that  the  accident  was  caused  by  the  decedent's  negli- 
gence. It  was  also  claimed  that  the  decedent  was  not 
in  the  defendant's  employ,  in  the  operation  of  defend- 
ant's railroad,  and  not  engaged  in  any  duty  which 
brought  him  within  the  protection  of  section  1307  of  the 
Code  of  1873. 

II.  This  is  the  second  appeal  in  this  case.  The  opin- 
ion in  the  former  hearing  will  be  found  in  94  Iowa,  685. 
On  the  last  trial  the  court  instructed  the  jury  that  the 
foreman  of  the  stone  gang  was  not  guilty  of  negligence, 
and  that  the  engineer  and  other  employe©  in  charge 
of  the  freight  train  were  not  guilty  of  any  negligence. 
In  the  sixth  instruction  given  to  the  jury,  the  court 
charged  as  follows:  "The  decedent,  Robert  Keatley, 
was,  at  the  time  of  the  accident  and  injury  complained 
of,  upon  the  derrick  platform,  in  the  line  and  discharge 
of  his  duty,  under  the  direction  of  the  foreman  of  the 
gang  with  which  he  was  employed;  and  if  you  find  from 
the  evidence  and  under  these  instructions  that  the  fore- 
man of  the  iron  gang  negligently  permitted  a  train  to 
run  at  a  dangerous  rate  of  speed,  upon  an  unfinished, 
insecure,  or  unsafe  bridge,  by  reason  of  which  the  cars 
left  the  track,  and  caused  the  death  of  deceased,  then, 
under  the  statute  of  this  state,  the  defendant  is  liable 
herein."  In  the  eleventh  instruction  given  to  the  jury, 
the  court  charged :  "If  the  bridge  in  question,  including 
the  rails  and  ties,  was  in  such  a  condition  or  stage  of 
completion  that  ordinary  care  and  prudence  demanded 
that  trains  should  be  operated  in  approaching  and 
crossing  said  bridge  at  a  slow  rate  of  speed,  then  it  was 
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the  duty  of  the  foreman  of  the  steel  gang  to,  by  placing 
out  a  slow  flag,  give  warning  to  the  approaching  trains, 
fio  that  the  employes  operating  such  trains  might  know 
that  it  was  necessary  to  approach  and  cross  such  bridge 
slowly;  and  if  the  accident  or  injury  complained  of  was 
caused  by  the  unsafe  condition  of  the  ties  and  rails  upon 
the  bridge,  and  the  speed  of  the  train,  which  was  not 
reduced,  by  reason  of  the  failure  of  the  foreman  of  the 
iron  gang  to  properly  warn  the  approaching  train,  then 
the  defendant  is  liable.''  No  other  grounds  of  negli- 
gence were  submitted  to  the  jury.  Much  is  said  in  argu- 
ment by  the  appellant  to  the  effect  that  this  boy  Robert 
Keatley  and  his  stone  gang  and  the  iron  gang  were  fel- 
low servants,  and  that,  in  the  absence  of  the  statute 
(section  1307  of  the  C!ode  of  1873),  there  could  be  no  lia- 
bility under  the  established  facts.  It  is  then  insisted 
that  the  facts  do  not  bring  the  ease  within  the  provis- 
ions of  the  statute.  Appellant's  contention  is  that  the 
negligence  of  the  foreman  of  the  iron  gang  was  not  the 
negligence  of  one  engaged  in  the  operation  of  the  road, 
within  the  meaning  of  the  statute,  and  that  decedent 
was  not  injured  by  reason  of  the  negligent  operation  of 
the  road.  On  the  former  appeal  this  language  was  used 
in  the  opinion:  "Applying  the  facts  attending  the 
employment  of  the  deceased  to  the  statute,  we  think 
that  if  he  was  not  out  of  the  line  of  his  duty  in  standing 
on  the  derrick  platform,  and  the  employes  of  the  defend- 
ant negligently  ran  the  train  at  a  dangerous  rate  of 
speed,  upon  an  unfinished  and  unsecure  and  unsafe 
bridge,  by  reason  of  which  the  cars  left  the  track,  and 
caused  the  death  of  the  deceased,  he  was  within  the 
statute,  and  a  right  of  action  accrued."  CJounsel  now 
insists  that  plaintiff  cannot  recover  unless  it  appears 
that  the  injury  complained  of  was  caused  by  or  through 
the  negligence  of  the  employes  who  were  running  or 
operating  the  train,  and,  as  the  trial  court  instructed 
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the  jury  that  said  employes  were  not  negligent,  there 
can  be  no  recovery  under  the  statute.  The  language  of 
the  former  opinion  ifl  to  be  construed  with  reference  to 
what  was  said  before  the  court,  and  the  issues  as  then 
made.  It  was  then  said  that  no  charge  of  negligence 
on  the  part  of  employes  for  failing  to  put  out  a  flag  or 
other  sign  to  stop  the  train  was  made  in  the  petition. 
The  case  is  now  before  us  on  allegations  of  negligence 
not  made  before;  and,  in  view  of  this  situation,  there  is 
nothing  in  the  former  opinion  justifying  the  claim  coun- 
sel now  make  for  it,  as  applicable  to  the  facts  now 
before  us.  The  statute  of  1873  (Code,  section  1307)  is 
as  follows:  "Every  corporation  operating  a  railway 
shall  be  liable  for  all  damages  sustained  by  any  person, 
including  employes  of  such  corporation,  in  consequence 
of  the  neglect  of  agents,  or  by  any  mismanagement  of 
the  engineers  or  other  employes  of  the  corporation,  and 
in  consequenee  of  the  wilful  wrongs  whether  of  com- 
mission or  omission  of.such  agents,  engineers,  or  other 
employes,  when  such  wrongs  are  in  any  manner  con- 
nected with  the  use  and  operation  of  any  railway,  on  or 
about  which  they  shall  be  employed,  and  no  contract 
which  restricts  such  liability  shall  be  legal  or  binding.'^ 
We  do  not  Intend  to  review  all  of  the  cases  construing 
this  statute.  Many  of  them  are  discussed  and  reviewed 
in  the  following  cases:  Butler  v.  Railtvay  Co.,  87  Iowa, 
213;  Keatley  v.  Railroad  Co,,  94  Iowa,  685;  Canon  v.  Rail- 
way  Co.,  101  Iowa,  613;  Smith  v.  Railway  Co.,  78  Iowa, 
584;  Had  en  v.  Railway  Co.,  92  Iowa,  229.  On  the 
former  appeal  we  held  that  the  employment  of  decedent 
placed  him  within  the  protection  of  this  statute.  Keat- 
ley V.  Railroad  Co.,  supra.  Upon  the  record  now  before 
us,  the  facts  touching  his  employment  are  the  same  as 
they  appeared  upon  the  former  trial.  We  discover  no 
reason  for  not  adhering  to  our  former  holding  in  that 
respect 
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In  determining  whether  the  accident  resulted  from 
the  negligent  operation  of  the  train,  it  is  not  neceesary, 
as  counsel  argue,  that  such  negligence  must  be  the  act 
or  failure  to  act  of  employes  who  are  actually  on  the 
train.  A  train  may  be  controlled  by  those  upon  it,  or 
it  may  be  controlled  by  one  not  on  it,  by  signals  given 
to  those  operating  the  train.  It  can  make  no  diflference, 
as  to  the  right  of  recovery,  whether  the  negligence,  if 
any,  which  resulted  in  causing  the  accident,  was  the  act 
or  failure  to  act  of  one  of  the  trainmen,  or  of  some  other 
man  in  the  defendant's  employ,  and  who  was  charged 
with  the  duty  of  controlling  the  movements  of  the  train 
by  flag  signal  or  otherwise.  The  foreman  of  the  iron 
gang  had  control  over  the  speed  of  trains  across  this 
bridge,  and  if  he  failed  to  signal  the  engineer  of  the 
train,  and,  as  a  result,  it  moved  across  the  bridge  at  a 
dangerous  rate  of  si>eed,  thereby  killing  the  decedent, 
the  negligence  was  that  of  one  charged  with  responsi- 
bility with  respect  to  the  movement  of  the  train.  Sup- 
pose  this  foreman  of  the  iron  gang  had  signaled  the 
engineer  to  go  slow  across  the  bridge,  and  the  engineer 
disobeyed  the  signal,  would  any  one  question  the  lia- 
bility of  the  company  if  such  disobedience  resulted  in 
Keatley's  death?  Surely  not.  There  can  be  no  doubt, 
then,  of  liability  when  another  employe  (foreman  of  the 
iron  gang),  who  is  charged  with  a  duty  with  reference 
to  the  moving  train,  fails  to  perform  it,  and  as  a  result  a 
man  is  killed.  Pierce  v.  Railway  Co.,  73  Iowa,  140; 
Doyle  V.  Railway  Co.,  77  Iowa,  608.  Counsel  is  in  error 
when  he  says:  "In  the  case  at  bar  there  was  no  negli- 
gence in  the  operation  of  the  railroad  by  any  one 
engaged  in  its  operation,"  The  foreman  of  the  iron 
gang,  while  not  an  operative  upon  the  train,  engaged 
in  the  physical  labor  of  controlling  its  movements,  was 
at  the  bridge,  furnished  with  a  slow  flag,  charged  with 
the  control  of  the  operation  of  the  train  over  that 
Vol.  103  la- 19 
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uncompleted  structure,  and  to  that  extent  it  was  his 
duty  to  control  the  operation  of  the  train,  by  giving 
the  proper  signal  to  slow  up  the  train  in  case  the  condi- 
tion of  the  bridge  required  it  If  he  neglected  that  duty, 
he  neglected  a  duty  touching  the  operation  of  the  road, 
because,  so  far  as  the  duty  enjoined  upon  him  to  signal 
the  train  was  concerned,  he  was  as  much  engaged  in 
operating  the  road,  within  the  meaning  of  the  statute, 
as  the  engineer  on  the  train. 

Now,  the  evidence  was  conflicting  as  to  the  condi- 
tion of  the  bridge  at  the  time  of  the  accident,  and  espe- 
cially so  as  to  the  distance  between  the  ties;  some  of  the 
evidence  showing  that  in  some  places  they  were  several 
feet  apart,  and  other  evidence  showing  that  the  distance 
was  proper.  There  was  evidence  as  to  what  was  neces- 
sary to  complete  the  bridge ;  and  the  evidence  of  defend- 
ant in  this  case  showed  that  some  of  the  ties  had  been 
taken  out  before  this  accident;  that,  of  the  remaining 
ties,  every  other  one  was  spiked;  and  that  such  spikes 
were  loose  enough  to  permit  the  ties  to  be  moved  back 
and  forth.  Whether  the  bridge  was  in  such  a  condition 
as  to  be  safe  for  trains  to  cross  at  the  rate  of  speed 
attained  by  this  train,  which  killed  Keatley,  was  a  ques- 
tion for  the  jury,  under  all  of  the  evidence.  Failure  to 
flag  the  train  is  now  pleaded  as  negligence,  and  the  evi- 
dence is  ample  to  show  thai  the  foreman  of  the  iron 
gang  was  furnished  with  a  slow  flag,  and  that  it  was  his 
duty  to  use  it  in  case  the  bridge  was  not  safe.  Whether 
he  was  negligent  in  that  respect  was  a  matter  properly 
submitted  to  the  jury.  They  must  have  found  that  the 
condition  of  the  bridge  was  such  as  to  have  required 
the  train  to  be  flagged,  and  that  the  foreman  of  the  iron 
gang  was  negligent  in  failing  so  to  do;  and  the  verdict 
has  such  support  in  the  evidence  that  we  should  not 
disturb  it.  In  view  of  what  we  have  said,  the  court  did 
not  err  in  refusing  to  instruct  the  jury  that  plaintiff 
could  not  recover. 
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III.  Claim  is  made  that  the  cars  were  derailed  by 
a  cause  other  than  the  condition  of  the  bridge;  that  a 
brake  shoe  or  brake  beam  was  the  real  cause  of  the  acci- 
dent There  was  evidence  that,  as  the  train  came  on  the 
bridge,  fire  was  seen  to  fly  from  the  rails  or  wheels,  but 
what  caused  it  does  not  appear.  This  evidence  was  all 
before  the  jury,  and  considered  by  it;  but,  as  we  have 
said,  the  evidence  sustains  the  verdict,  and  the  judg- 
ment must  be  affiemed. 


HoAO  &  Griffith  v.  A.  J.  Hay  and  Ruth  Hay,  Appel- 
lants. 

Mechanic  s  Lien:  contract  for  owner.  A  son  who  is  farming  his 
father's  land,  and  with  his  father  using  the  proceeds  as  he  sees  fit, 

1  had  no  interest  in  the  land;  and  no  lien  attaches  to  the  land  for 
lumber  furnished  for  improvements  thereon  under  a  contract 

2  with  the  son  in  his  own  name,  and  for  the  purchase  price  of  which 
he  executed  his  individual  notes. 

Judgment  against  maker  of  contract.  One  who  contracted  for 
material  used  in  the  construction  of  a  building  on  another's  prop- 
erty is  not  liable  to  a  personal  judgment  in  a  suit  in  which  it  is 

4  sought  unsuccessfully  to  charge  the  property  with  a  mechanic's 
lien,  where  the  plaintiff's  have  not  surrendered,  and  do  not  offer 
to  surrender,  the  notes  made  by  him,  which  cover  the  claim. 

Limitations  of  Actions:    opkn  account.    Settling  the  amount  due 

upon  an  open  running  account  and  giving  a  note  for  such  amount 

8    interrupts  the  continuity  of  the  account  for  the  purposes  of  the 

rule  that  the  statute  of  limitations  does  not  commence  to  run 

against  an  open  running  account  until  the  last  item  is  furnished. 

Same.    The  doctrine  that  the  statute  of  limitation  does  not  com- 
mence to  run  against  an  open  running  account  until  the  last  item 
8    is  furnished  does  not  apply  to  a  cause  of  action  for  lumber,  fur- 
nished under  separate  contracts. 

Appeal  from  Franklin  District   Court. — Hon.    S.   M, 
Weaver,  Judge. 

Monday,  Octobbb  18,  1897. 
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Suit  Id  equity  to  ^etablish  and  foreclose  a  mechan- 
ic's lien.  The  defenses  are  that  the  action  is  barred  by 
the  statute  of  limitations,  waiver  of  the  right  to  a  lien 
by  acceptance  of  the  notes  of  A.  J.  Hay,  and  that  defend- 
ants were  not  the  owners  of  the  real  estate,  and  could 
not  charge  it  with  a  lien  for  material  furnished.  The 
trial  court  established  the  lien,  and  the  defendants 
appeal. — Reversed. 

Taylor  &  Evans  for  appellants. 

F.  M.  Williams  for  appellees. 

Dbbmer,    J.  —  During   the  years  1891,  1892,  and 
1893,  the  defendant  A.  J.  Hay  was  living  upon  his 
father's  farm,  in  Franklin  county,  using  the  maxihinery 
and  personal  property  upon  the  place.  His  father 
1  was  living  with  him,  and  using  such  of  the  pro- 

ceeds of  the  farm  as  he  saw  fit.  This  defendant 
also  owned  a  farm  in  the  same  county.  In  the  year 
1891  A.  J.  Hay  made  a  contract  with  the  appellees,  who 
are  lumbermen,  for  the  purchase  of  certain  building 
material  to  be  used  in  the  erection  of  an  addition  to  a 
house  upon  the  father's  land,  and  to  build  a  hog  lot, 
either  upon  his  own  land,  or  upon  the  land  of  his 
father.  Pursuant  to  this  contract,  appellees  delivered 
to  A.  J.  Hay  during  the  year  1891  lumber  and  material 
to  the  amount  of  one  hundred  and  forty-seven  dollars 
and  sixty-four  cents.  Part  of  this  lumber  was  used  on 
the  farm  belonging  to  Hay,  and  part  on  the  land  belong- 
ing to  his  father.  In  February  of  the  year  1892,  Hay 
executed  his  notes  to  appellees  for  the  sums  of  twenty- 
seven  dollars  and  thirty-six  cents  and  thirteen  dollars 
and  forty-six  cents,  respectively.  These  notes  represent 
the  amount  of  lumber  and  material  purchased  during 
the  year  1891,  together  with  some  other  charges  for 
coal.     The  notes  were  dated  January  1,  1892.     The 
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smaller  one,  which  included  articles  from  March  19  to 
and  including  August  14,  wae  for  lumber  need  in 
building  the  addition  to  the  house,  and  this  note  was 
afterwards  paid  in  full.  The  remainder  of  the  account 
was  for  lumber  used  in  building  corn  cribe  and  erecting 
fence©  on  the  land  of  both  A,  J.  Hay  and  his  father.  In 
1892  A.  J,  Hay  purchased  more  lumber  from  appellees 
for  the  purpose  of  building  some  "shanties"  upon  his 
father's  land,  and  erecting  some  additional  fences  upon 
his  own  land.    The  lumber  purchased  during  the  year 

1892,  the  last  item  of  which  was  furnished  October  19, 
amounted  to  forty-six  dollars  and  one  cent.    May  26, 

1893,  A.  J.  Hay  executed  to  appellees  a  note  for  eighty- 
one  dollars  and  fifty-three  cents,  representing  the 
amount  of  the  lumber  bill  purchased  during  the  year 
1892,  as  well  as  some  other  items  for  coal.  July  6, 1893, 
Hay  purchased  some  more  lumber,  amounting  to  the 
sum  of  three  dollars  and  twenty-nine  cents  for  the  pur- 
pose of  making  a  hay  rake  and  building  a  watering 
trough.  This  last  item  Hay  paid  January  16, 1894.  G. 
N.  Hay,  the  father,  died  testate  on  the  sixth  day  of  May, 

1894,  He  devised  his  real  estate  to  his  daue:ht* 

Hay,  one  of  the  appellants  herein.  This  suit  is  to  estab- 
lish and  foreclose  a  mechanic's  lien  ui)on  the  property 
formerly  owned  by  G.  N.  Hay.  The  trial  court  estab- 
lished the  lien,  and  gave  personal  judgment  against  A. 
J.  Hay  for  the  sum  of  one  hundred  and  fifty-eight  dol- 
lars and  thirty-nine  cents,  and  it  is  from  this  judgment 
and  decree  that  the  appeal  is  made 

The  statute  provides  that  every  person  who  fur- 
nishes any  material  for  any  building  or  improvement 
upon  the  land  by  virtue  of  any  contract  with  the  owner, 
his  agent  or  trustee,  shall  have  a  lien  for  such  material 
upon  the  land  of  such  owner,  to  secure  the  payment  of 
the  materials  furnished,  upon  complying  with  certain 
requirements  of  the  law  as  to  the  filing  of  a  statement 
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with  the  clerk  of  the  district  court.  Thie  statement 
must  be  filed  within  ninety  days  from  the  date  on  which 

the  last  of  the  material  shall  have  been  fur- 
2  nished.     The  statutes  also  provide  that  every 

person  for  whose  immediate  use  or  benefit  the 
building  or  improvements  are  made  shall  be  included 
in  the  word  "owner/^  In  the  cases  of  Getty  v.  Tramel, 
67  Iowa,  288,  and  Wilkins  v.  Litchfield,  69  Iowa,  465,  we 
held,  in  substance,  that  the  statute  gives  no  lien  upon 
any  interest,  except  by  virtue  of  a  contract  between  the 
material  man  and  the  owner  of  that  interest.  A.  J. 
Hay  had  no  interest  in  the  land.  He  was  but  a  bare 
licensee,  and  had  no  authority,  either  express  or  implied, 
to  bind  his  father  for  the  purchase  price  of  any  of  the 
material.  He  made  the  contract  for  the  lumber  in  his 
own  name,  executed  his  individual  notes  therefor,  and 
there  is  no  evidence  that  the  plaintiflfs  relied  upon  the 
land  owned  by  the  father  as  security  for  their  claim. 
In  this  respect,  the  case  is  much  like  Getty  v.  Tramel, 
supra,  wherein  we  held  that  the  remedy  in  such  cases 
must  be  confined  to  personal  judgment  against  the 
purchaser.  That  case  also  answers  appellee's  claim 
that  they  are  entitled  to  a  lien  against  the  improve- 
ments. The  moment  the  improvement  was  made,  it 
became  an  integral  part  of  the  entire  structure,  the  title 
to  which  was  in  the  elder  Hay.  If  the  evidence  estab- 
lished the  feet  that  A.  J.  Hay  had  such  an  interest  in 
his  father's  land  as  that  the  improvements  were  made 
for  his  (appellant's)  immediate  use  or  benefit,  it  may  be 
that  a  lien  should  be  established  against  the  improve- 
ments, and  a  decree  rendered  by  which  such  lien  might 
be  enforced.  But  there  is  no  such  showing,  and  in  no 
event  would  appellees,  under  the  facts  disclosed  by  this 
record,  be  entitled  to  a  lien  upon  the  land.  The  improve- 
ments were  not  made  for  the  immediate  use  or  benefit  of 
A.  J.  Hay.    The  evidence  is  that  he  was  farming  the 
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land,  and  his  "father  was  getting  hie  living,  and  using 
the  pfoceede  of  the  farm  as  he  saw  fit" 

There  is  another  insuperable   objection  to   the 
greater  part  of  plaintiff^s  claim  for  a  lien.    The  material 

was  furnished  under  separate  and  distinct  con- 
3  tracts.    The  lumber  which  was  contracted  for  in 

the  year  1891  was  all  furnished  prior  to  October 
12,  1892.  This  action  was  commenced  January  16, 
1895.  All  items  furnished  under  the  original  contract 
are  barred  by  the  statute  of  limitations.  Phillii>s, 
Mechanics'  Liens,  section  324.  It  is  said,  however,  that 
the  lumber  was  furnished  under  a  general  contract  to 
supply  whatever  might  be  needed,  and  that  the  statute 
begins  to  run  from  the  date  of  the  last  item.  We  do  not 
think  it  was  so  furnished.  The  contracts  were  separate 
and  distinct  and  were  so  treated  by  the  parties  when 
the  notes  to  which  we  have  referred  were  given.  It  is 
also  contended  that  the  items  charged  against  defend- 
ants form  a  continuous,  open,  running  account,  and 
should  be  treated  as  furnished  under  an  entire  contract. 
We  are  of  opinion  that  the  account  cannot  be  so  con- 
sidered, for  the  plain  reason  that  the  parties  themselves 
did  not  so  treat  it  The  amounts  due  were  computed 
and  settled  from  time  to  time,  and  notes  representing 
these  amounts  were  given  by  Hay.  This  has  been  held 
to  break  the  continuity  of  the  account  Porter  v.  Rail- 
way Co.,  99  Iowa,  351.  And  for  this  reason  plaintiflte' 
position  is  not  tenable.  But  we  have  already  seen  that 
the  lumber  was  furnished  under  separate  contracts,  and 
the  doctrine  contended  for  has  no  application.  Appel- 
lees claim  that  they  furnished  certain  material  during 
the  month  of  October,  1892,  amounting  to  something 
like  nineteen  dollars.  In  the  former  part  of  this  opinion 
we,  in  effect,  conceded  that  their  claim  is  correct, 
although  there  is  a  dispute  about  these  items.  In  view  of 
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the  conclusione  reached  on  the  firct  branch  of  the  case, 
we  need  not  consider  this  dispute.     Appellees 
4  are  not  entitled  to  a  personal  judgment  against 

A.  J.  Hay  for  the  reason  that  they  have  not  sur- 
rendered, nor  do  they  offer  to  surrender,  the  notes  made 
by  him  which  cover  the  account  upon  which  this  suit 
is  brought.  For  the  reasons  pointed  out,  the  judgment 
of  the  district  court  is  ebvbrsed. 


131  ml         RiOHABD  Hackbtt,  Appellant,  v.  Frbbman  &  Graves, 

et  al, 

Eridenee:  i>eolabations  of  acoohpliob:  Conspiracy.  Declara- 
tions of  a  thief,  made  before  the  theft,  that  he  had  made  arrange- 

1  ments  to  sell  property  of  plaintiff  to  defendant,  and  declarations 
after  the  theft  that  he  had  sold  the  property  to  defendant,  are  not  a 
part  of  the  res  gestce  and  are  not  admissible  against  defendant,  if 
made  in  his  absence,  unless  a  conspiracy  between  him  and  the 
thief  is  shown. 

Witness:    impeachment.    The  pendency  of  an  appeal  from  a  judg- 

2  ment  of  conviction  does  not  render  the  conviction  incompetent 
for  the  purposes  of  Code  1878,  section  8648,  providing  that  a  wit- 
ness may  be  interrogated  as  to  his  previous  conviction  for  a 

4  felony,  but  no  other  proof  of  such  conviction  is  competent  except 
the  record  thereof. 

Same.    A  ''conviction"  as  used  in  said  statute  requLres  both  a  verdict 
8    of  guilty  and  Judgment  thereon. 

Appeal  from  Pottawattamie  District  Courts  at  Avoca. — 
Hon.  W.  R.  Green,  Judge. 

Monday,  October  18,  1897. 

Action  at  law  to  recover  the  value  of  eight  hogs 
alleged  to  have  been  taken  from  the  plaintiflE  wrong- 
fully, and  converted  by  the  defendants  to  their  own 
uee.  There  was  a  trial  by  jury,  and  a  verdict  and  judg- 
ment for  the  defendants.  The  plaintiff  appeals, — 
Beversed, 
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Benjamin  &  Preston  for'appellant. 
Turner  &  CulUson  for  appellees. 

Robinson,  J.  —  The  defendants  are  the  co-part- 
nership of  Freeman  &  Graves,  and  W.  H.  Freeman  and 
Henry  Graves,  the  partners  who  compose  the  firm.  The 
plaintiff  claims  that  in  the  latter  part  of  March  in  the 
year  1894  eight  hogs  which  he  had  were  stolen  from 
him  and  sold  to  the  defendants,  and  that  the  defendants 
received  the  hogs,  and  converted  them  to  their  own  use. 
This  action  is  brought  to  recover  the  value  of  the  hogs. 

I.  Edwin  Bird  testified  that  he  and  G.  A.  Brown 
stole  the  hogs  in  question  from  the  plaintiff  about  11 
o'clock  at  night,  and  drove  them  to  Brown's  place,  where 
they  were  at  once  loaded  into  wagons,  and  that  Brown 
started  with  them  for  Oakland  early  the  next  morning. 
The  defendant  Graves  admits  that  he  purchased  of 
Brown,  in  Oakland,  eight  hogs,  a  little  after  sunrise  the 
next  morning.  Bird  also  testified  that,  before  the 
hogs  were  taken  Brown  told  him  that  he  had  arranged 
with  Graves  to  take  all  the  hogs  he  could  get  from 
the  plaintiff.  The  district  court  admitted  that 
4  testimony  to  show  the  arrangement  between  Bird 

and  Brown,  but  not  as  binding  on  Graves,  and  of 
that  the  plaintiff  complains.  Bird  further  testified  that 
he  did  not  go  with  the  hogs  to  Oakland,  but  that  he  met 
Brown  at  that  place  about  11  o'clock  of  the  morning  the 
hogs  were  taken  there,  and  that  Brown  said  that  he  had 
sold  them  to  Graves.  The  court  sustained  an  objection 
to  that  testimony,  and  of  that  ruling  the  plaintiff  also 
complains.  We  tlfink  that  both  rulings  were  correct. 
The  statements  of  Brown  made  in  the  absence  and 
without  the  knowledge  of  Graves  were  not  evidence 
against  him.  Those  testified  to  were  not  made  at  the 
time  of  the  taking  and  selling.    The  first  one  was  made 
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before  the  enterprise  te  said  to  have  been  commenced, 
and  the  last  one  was  made  after  it  had  closed.  There- 
fore, neither  was  a  part  of  the  res  gestae.  It  is  claimed 
that  there  was  evidence  of  a  conspiracy,  to  which  Bird, 
Brown,  and  Graves  were  parties,  and  that  the  etate- 
ments  were  admissible  as  the  declarations  of  a  co-con- 
spirator. We  doubt  there  having  been  any  evidence  of 
a  conspiracy,  competent  as  against  the  defendants,  and 
there  was  certainly  none  at  the  time  the  rulings  in 
question  were  made.  Moreover,  the  statements  shown 
were  not  made  during  the  existence  of  the  alleged  con- 
spiracy, and  in  aid  of  the  common  design.  The  court 
might  well  have  said  that  the  statements  in  question 
were  not  binding  on  any  of  the  defendants,  but  its  fail- 
ure to  do  so,  and  its  limiting  their  effect  to  Graves  alone, 
could  not  have  prejudiced  the  plaintiff. 

II.  Brown  testified  for  the  defendants  that  the 
hogs  he  sold  were  his  own.  On  cross-examination  he 
testified  that  he  did  not  think  that  he  had  ever  been 
convicted  for  a  felony,  and,  when  asked  if  he  knew, 
answered  in  the  negative.  The  plaintiff  offered  in  evi- 
dence records  of  the  district  court  of  Pottawattamie 
county,  which  showed  that  Brown  had  been  tried  for 
the  crime  of  larceny,  found  guilty  by  the  jury,  and 
adjudged  to  be  imprisoned  in  the  state  penitentiary  at 
Port  Madison,  at  hard  labor,  for  the  term  of  two  years, 
and  to  pay  the  costs  of  the  prosecution.  It  also 
2  appeared  that  Brown  had  taken  an  appeal  from 

the  judgment,  and  filed  an  appeal  bond.  The 
offered  records  were  excluded  by  the  court,  and  we  are 
asked  to  review  that  ruling.  Formerly  persons  rendered 
infamous  by  reason  of  the  commission  of  heinous 
offenses  were  incompetent  to  testify  as  witnesses. 
Under  the  statutes  of  this  state,  they  are  competent  if 
of  suflftcient  capacity  to  understand  the  obligation  of 
an  oath,  but  "facts  which  have  heretofore  caused  the 


Oct.  1897]         Hackbtt  &  Freeman  v.  Qbaybs. 

exclusion  of  testimony  may  -still  be  shown  for  the  pur- 
pose of  lessening  its  credibility/'  Section  3648  of  the 
Code  of  1873  was  enacted  in  aid  of  the  change  in  the  law 
thus  made,  and  is  as  follows:  "A  witness  may  be  inter- 
rogated as  to  his  previous  conviction  for  a  felony.  But 
no  other  proof  of  such  conviction  is  competent  except 
the  record  thereof  It  is  the  theory  of  the  defendant 
that  the  trial,  verdict,  and  judgment  of  the  district 
court  cannot  be  regarded  as  a  conviction,  within  the 
meaning  of  the  statute,  while  the  appeal  is  pending. 
The  word  "conviction,'^  as  applied  to  criminal  offenses, 
has  different  meanings.  A  man  may  be  self-convicted 
by  confession,  or  he  may  be  convicted  by  the  verdict  of 
a  jury  before  judgment  Thus,  in  Commo7iwealth  v. 
Lockwood,  109  Mass.,  325,  it  is  said:  "The  ordinary 
legal  meaning  of  ^conviction,'  when  used  to  designate  a 
particular  stage  of  a  criminal  prosecution  triable  by  a 
jury,  is  the  confession  of  the  accused  in  open  court,  or 
the  verdict  returned  against  him  by  the  jury,  which 
ascertains  and  publishes  the  fact  of  his  guilt,  while 
^judgment'  or  ^sentence'  is  the  appropriate  word  to 
denote  the  action  of  the  court  before  which  the  trial 
is  had,  declaring  the  consequences  to  the  convict  of  the 
fact  thus  ascertained."  See,  also,  Schiffer  v,  Pruden,  64 
N.  T.  52;  Blai)'  v.  Commonwealth,  25  Grat.  850,  and 
notes;  1  McClain,  Criminal  Law,  section  110;  1  Bishop, 

Oiminal  Law,  section  361.  But,  as  often  used, 
3  the  word  includes  both  the  ascertaining  of  the 

guilt  of  the  accused  and  judgment  thereon  by 
the  court.  Blaufus  v.  People,  69  N.  Y.  107;  Schiffer 
V.  Pruden,  supra;  Commonwealth  v.  Gorham,  9 
Mass.  452;  Smith  v.  Comynomcealth,  14  Serg.  & 
R.  69;  Smith  v.  State,  6  Lea,  637;  State  v.  Mooney^ 
74  N.  C.  98;  1  Greenleaf,  Evidence,  section  375.    We 
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think  as  used  in  the  statute  quoted,  the  word  has 
the  meaning  last  given,  and  we  next  inquire, 
4  doee  the  taking  of  an  appeal  operate  to  so  far 

suspend  the  judgment  that  it  cannot  be  shown 
in  evidence  as  affecting  the  credibility  as  a  witneee  of 
the  pereon  convicted?  Section  2223  of  the  Code  author- 
izes the  granting  of  a  divorce  to  the  wife  of  a  man  "when 
he  is  convicted  of  felony  after  his  marriage,"  It  was 
held  in  Vinsant  v.  Vinsant,  49  Iowa,  639,  that  the  con- 
viction there  meant  was  not  one  from  which  an  appeal 
was  pending,  and  which  might  be  reversed;  and  that 
holding  was  followed  in  Rivers  v.  Rivers,  60  Iowa,  380. 
See,  aleo,  Rivers  v.  Rivers,  65  Iowa,  569.  Does  the  rule 
of  those  cases  apply  to  the  question  under  considera- 
tion? No  appeal  can  be  taken  in  a  criminal  case  until 
after  judgment  has  been  rendered.  Code  1873,  section 
4522.  The  appeal,  when  taken,  does  not  affect  the  judg- 
ment, unless  bail  be  put  in,  and,  when  that  is  done, 
the  effect  of  the  bail  is  to  stay  the  execution  of  the  judg- 
ment. Code  1873,  section  4528.  This  court  does  not  try 
the  case  anew,  but  it  may  affirm,  reverse,  or  modify  the 
judgment,  and  render  such  judgment  as  the  district 
court  should  have  rendered,  and' may,  if  necessary  or 
proper,  order  a  new  trial.  Code  1873,  section  4538.  If 
this  court  render  a  judgment  of  affirmance,  the  original 
judgment  is  to  be  executed  as  this  court  shall  direct 
Code  1873,  section  4541.  Hence,  until  the  judgment  of 
the  district  court  is  modified  or  reversed,  it  continues  in 
force,  although  the  right  to  execute  it  may  be  sus- 
pended. It  is  true  in  some  cases,  and  may  be  true  gen- 
erally, not  only  that  the  right  to  execute  the  judgment 
is  suspended,  but  that  no  action  to  enforce  a  right  based 
upon  it  can  be  maintained  pending  an  api>eal,  where 
bail  is  put  in.  To  sustain  such  an  action  it  must  appear 
that  the  judgment  is  final.  The  judgment  is  not  other- 
wise affected,  however,  before  it  is  reversed  or  modified 
by  this  court.    Until  that  time  the  conviction  stands, 
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and  may  be  ehown  as  bearing  on  the  credibility  of  the 
person  convicted,  when  he  loetiflee  as  a  witness.  It 
has  been  held  in  some  cases,  under  peculiar  statutes, 
that  the  conviction  of  a  witness  cannot  be  ehown  to 
discredit  him  as  a  witness,  if  he  has  taken  an  appeal 
therefrom  which  is  undetermined.  See  Jones  v.  State, 
32  Tex.  Civ.  App.  135  (22  S.  W.  Rep.  404;  Arcia  v.  State, 
26  Tex.  App.  193  (9  S.  W.  Rep.  685).  It  has  also  been 
held  that  if  an  appeal  has  been  taken  from  a  judgment 
of  conviction,  and  the  case  is  dismissed  by  the  state, 
pending  the  appeal,  the  conviction  ceases  to  have  any 
effect  Card  v.  Foot,  57  CJonn.  431  (18  Atl.  Rep.  713).  But 
these  cases  have  no  application  to  the  question  we  are 
considering.  It  follows  from  what  we  have  said  that  the 
district  court;  erred  in  excluding  the  record  of  Brown's 
conviction.   For  this  error,  the  judgment  of  the  district 

Courtis  REVERSED. 


Elizabeth  A.  Gammbl,  Appellant,  v.  L.  W.  Goode,  et  al. 

DoTenants:    rblbasb  of  mortgage     A  covenant  in  a  mortgage  for 

1  the  partial  release  of  one  or  more  acres  from  its  operation,  on 
the  payment  at  any  one  time  of  eight  hundred  dollars  for  each  acre 
80  released,  runs  with  the  land,  and  inures  to  the  benefit  of  the 

2  £^antee  of  the  mortgagor,  though  the  words  *'heirs  and  assigns" are 
not  used  in  the  covenant. 

Same.    The  right  to  a  partial  release,  by  the  payment  of  a  stipulated 
8    sum  ^at  any  one  time,"  is  available  after  default  in  payment,  and 
the  commencement  of  a  foreclosure  suit. 

Partial  release.    A  mortgage  on  platted  land  stipulated  for  a 

partial  release  of  one  or  more  acres  on  the  payment  of  a  speci- 
1    fled  sum  per  acre,  or  of  lots  "on  the  same  basis  "    Held,  that,  in 

determining  the  proportionate  amount  to  be  paid  on  the  release  of 
4    one  of  the  lots,  the  streets  and  alleys  in  the  acre  should  be  taken 

into  consideration,  and  payment  need  not  be  made  for  the  land 

included  in  such  streets  and  aUey. 
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Appeal  from  Polk  District  Court. — ^floN.  W.  A.  Spur- 
rier, Judge. 

Monday,  October  18, 1897, 

LowRY  W.  GooDE  and  Eldridge  T.  Likes  purchased 
of  plaintiff  ten  acres  of  land  for  the  agreed  price  of 
seven  thousand,  five  hundred  dollars,  the  land  being 
platted  into  lots,  and  known  as  "Oakland/*  and  a  part 
of  the  dty  of  Des  Moines.  Goode  and  Likes  executed  a 
mortgage  on  the  land  to  secure  the  payment  of  notes 
given  for  the  purchase  price.  These  notes  were  so  given 
that  one  matured  January  1,  1885,  and  one  each  year 
thereafter  to  January  1,  189L  The  last  two  notes  are 
for  one  thousand  dollars  each,  and  this  suit  is  based 
thereon.  Lot  No.  32  is  one  of  a  series  into  which  the  land 
was  divided,  and  this  action  is  to  foreclose  the  mortgage 
as  to  that  lot,  the  other  lots  having  been  released  from 
the  operation  of  the  mortgage  by  virtue  of  a  stipulation 
in  the  mortgage  to  that  effect  upon  partial  payments  of 
the  mortgage  debt.  The  lot  in  question,  as  well  as 
others,  was  conveyed  to  E.  J.  Goode  subject  to  the 
mortgage  in  suit.  E.  J.  Goode  is  a  defendant  and 
answers,  reciting  his  purchase  of  the  lots,  and  the  stip- 
ulation in  the  mortgage  by  which  the  lots  should  be 
released  from  the  operation  of  the  mortgage  by  the  pay- 
ment of  a  stipulated  amount  for  each  acre  or  lot;  that 
under  such  stipulation  the  amount  necessary  to  release 
the  mortgage  on  lot  No.  32,  is  one  hundred  and  thirty- 
eight  dollars,  but  in  no  event  will  it  exceed  two  hundred 
dollars,  and  he  offers  to  pay  the  amount  found  due  by 
the  court;  but  insists  that  the  lot  is  not  liable  for  the 
unpaid  balance  of  the  purchase  price  of  the  land.  Plain- 
tiff asks  a  foreclosure  judgment  for  the  full  amount 
The  district  court  found  the  lot  liable  for  only  one  hun- 
dred and  thirty-eight  dollars,  with  the  interest  thereon, 
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and  gave  judgment  accordingly.  The  plaintiff  appealed. 
— Affirmed. 

N.  B.  Raymond  for  appellant. 

Bishop,  Bowen  <&  Fleming  and  Earle  &  Prouty  for 
appellees. 

Granger,  J.  —  L  The  stipulation  in  the  mort- 
gage is  as  follows:  "And  it  is  hereby  particularly 
agreed  between  the  above-named  parties  of  the  first  and' 

second  part  that  the  parties  of  the  first  part 
1  shall  have  the  privilege  of  receiving  a  release 

of  one  or  more  acres  from  the  operation  of  this 
mortgage  by  the  payment  at  any  one  time  of  eight 
hundred  ($800.00)  dollars  for  each  acre  to  be  so 
released,  or  they  may  receive  releases  of  lots  on  the 
same  basis,  provided  that,  in  case  lots  are  to  be  released, 
the  aggregate  contents  of  same  shall  not  exceed  one 
acre  for  each  payment  of  eight  hundred  ($800.00)  dol- 
lars made  under  thid  agreement."  Under  this  stipu- 
lation lots  have  been  released  from  time  to  time,  so 
that  but  lot  32  now  remains;  and,  if  it  is  only  liable  for 
a  proportionate  share  of  the  purchase  price  of  the  land, 
there  will  remain  a  part  of  such  price  unsecured. 
The  question  is  thought  to  turn  largely  upon  whether 
the  covenant  as  to  releases  is  one  personal  between  the 
parties  to  it  or  runs  with  the  land.  On  this  question  it 
may  be  said  that  the  authorities  are  somewhat  in  con- 
flict. Mr.  Jones,  in  his  work  on  Mortgages  (volume  1, 
section  79),  speaking  of  such  releases,  says:  "Whether 
such  a  covenant  running  only  to  the  mortgagor  without 
mention  of  his  assigns  is  personal  in  character  and  can- 
not be  enforced  by  a  purchaser  from  him,  is  a  question 
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upon  which  the  authorities  are  not  agreed;  but  the 
better  view  is  that  such  a  covenant  runs  with 
2  the  land."    Some  cases  attach  importance  to  the 

absence  of  the  word  "assigns,"  or  some  equiva- 
lent expression,  and  hold  such  a  covenant  to  be  personal 
only.  See  Pierce  v.  Kneeland,  16  Wis.  672;  Squier  v. 
Skepard,  38  N.  J.  Eq.  331.  These  cases  are  determined 
upon  somewhat  different  stipulations  and  facts  from 
the  case  at  bar.  Vawter  v.  Crafts  41  Minn.  14  ( 42  N.  W. 
Rep.  483),  is  a  quite  similar  case  to  the  one  at  bar,  and 
such  a  covenant  is  held  to  be  one  running  with  the 
land.  In  that  case  it  is  said :  "Much  abstruse  and  tech- 
nical learning  has  been  wasted  in  discussing  the  ques- 
tion what  are  and  what  are  not  covenants  running  with 
the  land.  But  we  think  it  will  be  found,  by  considering 
the  principles  underlying  the  subject,  that,  accarding 
to  the  best  considered  modem  authorities,  the  law  cor- 
responds with  common  sense,  and  annexes  a  covenant 
to  the  land,  when  the  subject  of  it  is  something  to  be 
done  or  refrained  from,  about  or  touching,  concerning 
or  affecting,  the  covenantee's  land  (though  not  upon  it), 
which  would  benefit  the  same,  or  increase  its  value  in 
the  hands  of  the  holder."  Such  covenants  are  usually, 
if  not  always,  induced  by  a  purpose  to  sell  parts  of  the 
land  mortgaged,  and  to  free  it  from  the  incumbrance. 
It  was  true  in  this  case.  In  the  Minnesota  case  cited 
it  is  said :  "The  rule,  we  think,  is  universal  that  the 
benefit  passes  with  the  land  to  which  it  is  incident.  In 
the  case  at  bar  the  agreement  or  covenant  is  one  relat- 
ing to  the  rights  of  the  parties  in  the  land.  It  affects 
the  title,  and  hence  affects  the  value  of  the  estate  to  the 
holder.  The  release  is  for  the  benefit  of  the  owner;  in 
fact,  no  one  but  the  owner  could  be  benefited  by  it." 
In  Frederick  v.  Callahan,  40  Iowa,  311,  in  considering 
the  question  of  a  covenant  running  with  the  land,  and 
the  effect  of  the  absence  of  the  word  "heirs"  or 
"assigns,"  it  is  said :    "Under  our  statute  a  covenant  of 
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real  property,  even  in  fee,  need  not  contain  the  word 
^heirs'  op  ^assigns'  in  order  to  pass  the  title.''  It  is  also 
eaid  in  that  caee:  "The  performance  of  the  covenant, 
on  the  part  of  the  plaintiff,  to  build  the  house  upon  the 
land,  became  beneficial  to  the  reversioner,  and  to  no 
other  person.''  That  fact  is  especially  true  in  this  case. 
It  seems  true  that  the  parties  to  the  mortgage  had  in 
view  the  sale  of  lots,  and  provided  a  way  for  the  pur- 
chasers to  take  the  lots  freed  from  the  incumbrance. 
See,- generally,  on  the  question  of  such  releases,  Nims  v. 
Vaughn,  40  Mich.  356.  We  think  it  the  better  rule, 
supported  by  the  weight  of  authority,  that  the  covenant 
runs  with  the  land. 

It  is  urged  that  the  effect  of  such  a  construction  is 
to  defeat  the  intent  of  the  parties  to  the  mortgage 
wherein  the  land  was  pledged  as  security  for  the  entire 
debt,  and  to  become  void  on  the  payment  thereof.  It  is 
doubtless  true  that  the  purpose  of  the  mortgage  was  as 
security  for  all  the  debt,  but  there  is  no  doubt  about  the 
purpose  to  release  each  acre  upon  the  payment  of  eight 
hundred  dollars.  Had  the  lots  not  been  platted,  we  do 
not  think  it  doubtful  that  every  acre  must  have  been 
released  upon  the  payment  of  the  stipulated  amount; 
and  one  can  readily  see  that,  with  accumulated  inter- 
est, the  security  for  a  part  of  the  debt  would  have  been 
lost  However  that  may  be,  it  was  the  bargain,  and 
the  courts  cannot  import  into  it  a  provision  to  relieve 
from  such  consequences. 

It  is  urged  that  the  rights  of  E.  J.  Goode  are  not 
superior  to  those  of  the  mortgagors.  We  are  not,  in  this 
case,  holding  that  they  are.  We  do  not  determine  that 
question.  The  covenant  in  the  mortgage  gives  the  right 
to  the  release  to  the  mortgagor,  and,  as  it  runs  with  the 
land,  it  inures  to  the  grantee  of  the  mortgagor. 

It  is  thought  that  the  right  is  not  available  after 
default  in  i)ayment,  and  the  commencement  of  suit  to 
Vol.  103  la— 20 
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foreclose.    There  is  no  such  limitation  in  the  covenajit. 
The  right  seems  co-extensive  with  the  existence 

3  of  the  mortgage.   Wedonoteee  how  the  doctrine 
of  laches  can  affect  this  right  of  release,  under 

the  terms  of  the  stipulation.  The  only  laches  claimed 
is  the  default  in  payment  When  E.  J.  Goode  purchased 
the  lot  in  question,  he  had  the  right  to  understand  that, 
upon  the  payment  of  so  much,  he  would  be  entitled  to 
a  release.  The  stipulation  in  the  mortgage  does  not 
say  upon  payment  of  so  much  in  a  particular  time, 
or  without  default,  but  on  payment  of  so  much  "at  any 
one  time." 

II.    The  district  court  fixed  the  amount  necessary 

to  release  the  lot  from  the  mortgage  at  one  hundred  and 

thirty-eight  dollars.    In  the  answer  of  E.  J.  Goode  it  is 

said:    "Defendants  aver  that  in  the  platting  of 

4  said  ten  acres  there  were  laid  off  and  and  num- 
bered on  the  plat  four  lots  to  the  acre;  and  under 

the  terms  of  said  mortgage,  as  set  out  by  plaintiff  in  her 
petition,  the  proportionate  amount  of  incumbrance 
upon  said  lot  32,  taking  into  consideration  the  streets 
and  alleys,  would  amount  to  about  one  hundred  and 
thirty-eight  dollars,  and,  excluding  the  streets  and 
alleys,  to  two  hundred  dollars,  and  they  aver  that  th^ 
said  proportionate  amount  to  each  lot  would  have  paid 
off  all  the  indebtedness  secured  by  said  mortgagee.'^  It 
is  thought  that  the  answer  is  an  admission  that  two 
hundred  dollars  is  necessary  to  release  the  lot  We 
do  not  so  construe  the  answer.  In  another  paragraph 
it  is  said  that  when  he  purchased  the  lot  it  was  esti- 
mated that  the  amount  necessary  to  release  would  be 
one  hundred  and  thirty-eight  dollars,  and  the  aver- 
ment as  to  the  two  hundred  dollars  is  to  show  the 
amount  if  it  should  be  held  that  the  streets  and  alleys 
are  not  to  be  excluded.  The  district  court,  as  we  under- 
stand, fixed  the  area  by  including  the  streets  and  alleys, 
and  we  think  that  is  the  correct  solution  of  the  question. 
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When  the  mortgage  was  made,  the  land  was  platted;  ^ 
and  the  mortgage,  in  terms,  conveys  all  right,  title,  and 
interest  of  the  grantors  in  and  to  the  streets  and  alleys. 
The  stipulation  provides  for  a  release  of  one  or  more 
acres,  at  any  one  time,  or  of  lots  on  the  same  basis;  and 
we  think,  in  case  of  lots,  the  estimate  should  include  all 
the  land  as  in  case  of  a  release  by  the  acre.  The  differ 
ence  is,  in  case  of  lots,  that  the  release  is  of  smaller 
parcels  of  land;  but,  in  the  aggregate,  the  amount  and 
area  must  be  the  same.  The  judgment  seems  to  us  to 
be  right,  and  it  is  affirmed. 


Read  &  Traversy  and  J.  A.  Campbell,  Trustee,  v. 
The  State  Insurance  Company,  Appellant. 

Insurance:  incumbrances:  Lease.  The  lease  of  the  building  in 
which  the  insured  stock  of  goods  is  situated,  if  an  Incumbrance, 
is  not  within  condition  of  the  policy  rendering  it  void,  if,  without 
1  written  consent  indorsed  thereon,  the  property  is  incumbered  by 
mortgage  or  lien,— where  the  policy  expressly  requires  existing 
incumbrances  at  the  time  of  making  the  application,  to  be  set 
forth  in  the  application,— and  that  consent  shall  be  required  as  to 
future  incumbrances,  only. 

Arbitration:    Condition  precedent.    Arbitration  is  not  made  a  con- 
8    dition  precedent  to  an  action  on  a  policy  of  Insurance  by  the 

mere  provision  thereof  that  a  difference  of  opinion  as  to  loss  or  |}Jg    J^ 

4  damage  shall  be  submitted  to  arbitration,  and  that  the  award '— ^ ^ 

shall  be  binding  as  to  the  amount  of  loss  or  damage. 

E«roppEL.  Either  party  to  an  agreement  to  arbitrate  differences  who 
intentionally  prevents  or  unreasonably  delays  the  stipulated 
method  of  adjudicating  their  rights,  will  not  be  permitted  to 

5  plead  failure  to  arbitrate  as  a  defense  to  an  action  subsequently 
brought  on  the  original  cause  of  action.  Citing  Powers  Dry  Goods 
Co.  V,  The  Imperial  Fire  Insurance  Co  ,  48  Minn.  880  (51 N.  W.Rep.) 
128);  UhHg  v.  The  Insurance  Co.,  101  N.  Y.  862  (4  N.  E.  Rep.  745). 

Same.  A  party  charged  with  the  duty  of  choosing  an  appraiser  to 
determine  differences  of  opinion  as  to  loss  or  damage  under  a 
policy  of  insurance  is  bound  to  choose  an  appraiser  who  will  act 
with  reasonable  promptness  in  naming  an  umpire,  if  one  becomes 

1  necessary,  and  in  the  submission  of  th3  dispute,  or,  on  his  failure 
to  do  so,  to  replace  him  with  anothor;  and  the  other  party,  if 
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without  fault  of  his  own,  will  not  be  made  to  suffer  from  his  dere- 
liction in  that  respect. 

Evidence.  It  is  competent,  for  the  purpose  of  ascertaining  the 
amount  of  insured  goods  in  a  store  at  the  time  of  the  Are,  to  show 
the  last  previous  invoice,  the  goods  bought  and  the  amount 

8  received  on  sales  in  the  mean  time,  and  the  average  profit  on 
such  sales. 

Same,  Plaintiff  in  an  action  on  a  policy  of  insurance  on  a  stock  of 
goods  may  testify  that,  after  the  fire,  he  tried  to  sell  the  damaged 
goods,  and  as  to  what  per  cent,  of  the  cost  price  he  could  get 

9  therefor,  as  the  defendant  may  develop  by  cross-examination  the 
facts  in  relation  to  the  depreciation,  or  other  matters  affecting  the 
value  of  the  testimony. 

Same.  An  insurance  company  which,  for  the  purpose  of  showing  the 
amount  of  goods  in  stock  at  the  time  of  the  fire,  has,  on  cross- 
examination  of  plaintiffs  witness,  entered  into  the  subject  of  the 
9  proceeds  from  retail  sales  during  a  certain  period,  cannot  com* 
plain  of  the  testimony  of  the  witness  on  re-direct  examination,  as 
to  the  cost  incurred  in  making  such  sales. 

Harmless  error.    Where  the  court  instructs  that  arbitration  is  a 

condition  precedent  to  suit  on  an  insurance  policy,  and,  by  the 

6    terms  of  the  policy,  arbitration  is  not  a  condition  precedent, 

defendant  is  not  prejudiced  by  thus  requiring  plaintiff  to  prove 

more  than  the  law  requires. 

Limitation  of  actions.    A  policy  of  insurance  provided  that  no 

action  thereon  should  be  maintained  unless  commenced  within 

2    six  months  after  the  fire,    ffeld^  that  the  limitation  did  not  begin 

to  run  until  sixty  days  after  notice  of  proof  of  loss  were  furnished 

the  company,  which  was  the  time  of  payment  fixed  by  the  policy. 

Special  iBterrogatory*  To  require  the  submission  of  an  interrogatory 
to  the  jury  under  Code  1878,  section  2807,  the  fact  to  be  f oimd 

10  must  be  one  inhering  in,  and  necessary  to  determine  in  arriving 
at,  the  general  verdict,  and  the  method  or  elements  considered  in 
reaching  the  ultimate  facts  cannot  be  called  for  by  special  inter- 
rogatories. 

Rule  applied.  Under  CJode  1873,  section  2807,  providing  that  a 
special  verdict  shall  find  only  the  ultimate  facts  as  established  by 
the  evidence,  special  interrogatories,  in  an  action  on  an  insurance 

10  policy,  calling  for  the  damages  to  goods  in  different  parts  of  the 
store,  and  the  value  of  those  totally  destroyed,  are  properly 
refused,  as  calling  for  the  method  or  elements  considered  in 
reaching  the  facts. 
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Appeal  from  Polk  District  Cowi. — Hon.  C.  P.  Holmes, 

Judge. 

Tuesday,  Ootobee  19,  1897. 

Action  on  insurance  policy  for  damages  to  etoek  ol 
goods,  occasioned  by  fire.  Trial  to  jury,  verdict  and 
judgment  for  plaintiffs,  and  defendant  api)ealfl. — 
Affirmed. 

0.  B.  Ayres,  Earle  &  Prouty,  and  McVey  &  Cheshire 
for  appellant. 

Carroll  Wright  and  CumrHins^  Hewitt  &  Wright 
for  appellees. 

Labd,  J. — The  policy  contains  a  clause  concern- 
ing the  property  insured,  in  these  words :  "Or  if,  with- 
out written  consent  hereon,  the  title  of  the  property  is 

transferred  or  changed,  in  whole  or  in  part 
1  (except  by  death  of  the  ineured);  or  if  same,  or 

any  part  thereof,  is  incumbered  by  mortgage, 
lien,  contract  or  sale,  or  otherwise,  or  is  assigned  for 
the  benefit  of  creditors;  or  any  existing  incumbrance  at 
the  time  of  making  application  is  not  set  forth  in  the 
application;  or  if  there  is  any  other  insurance,  valid  or 
invalid;  or  if  there  is  any  change  in  the  occupant  or 
occupancy  of  the  premises  insured,  ♦  ♦  ♦  then, 
and  in  every  such  case,  this  policy  shall  be  void."  The 
goods  insured  were  in  a  building  leased  February  15, 
1893,  for  a  term  of  three  years,  five  and  one-half  months, 
at  the  rental  of  two  hundred  and  eight  dollars  and 
thirty-three  cents  per  month,  payable  in  advance.  The 
policy  was  issued  March  14,  1893,  for  one  year.  The 
fire  occurred  August  18  followinsr,  and  this  suit  was 
begun  March  22,  1895.  If,  then,  the  lease  constituted 
€in  incumbrance  on  the  property,  it  existed  at  the  time 
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the  iK>licy  issued,  and  does  not  come  within  the  prohibi- 
tion of  this  clanse.  There  is  no  room  for  construction, 
as  the  policy,  in  unambiguous  terms,  provides  that  exist- 
ing incumbrances  must  be  disclosed  in  the  application, 
and  future  incumbrances  permitted  by  the  company, 
else  it  will  be  void.  Nor  can  any  other  intention  be 
imputed  to  the  defendant.  The  greater  part  of  the  mer- 
chandise of  the  country  is  kept  in  buildings  leased  for 
terms,  and  a  lease  is  not  commonly  understood  to  be  an 
incumbrance.  In  preparing  its  form  of  contract  the 
defendant  could  not  have  had  in  view  the  invalidity  of 
a  large  portion  of  its  insurance  for  which  adequate  com- 
pensation had  been  received.  Nor  do  the  cases  relied  on 
sustain  the  contention  now  made.  The  instruments 
considered  in  Feet  v.  Insurance  Co.,  7  S.  D.  410  (64  N. 
W.  Rep.  206,  and  Insurance  Co.  v.  Vanlue,  126  Ind. 
410  (26  N.  E.  Rep.  119),  are  construed  to  be  mortgages, 
and  the  rulings  rest  on  that  ground  alone.  It  is  well 
settled  that  such  contracts  must  be  strictly  construed 
against  the  insurer,  and  a  forfeiture  avoided,  if  possible. 
If  the  lien  for  rent  to  accrue  or  for  unpaid  taxes, — cre- 
ated by  statute, — is  to  invalidate  a  policy  of  insurance, 
it  should  so  provide  in  unmistakable  terms. 

II.  Was  the  action  barred  by  the  contract  of  lim- 
itation contained  in  the  policy?  It  will  be  noticed  the 
suit  was  begun  within  six  months  after  the  proofs  of 

loss  were  furnished,  but  more  than  that  time 
2  after  the  fire.     The  policy  stipulates  that  "no 

suit  or  action  against  the  company  for  the  recov- 
ery of  any  claim  under  or  by  virtue  of  this  policy  shall 
be  sustained  in  any  court  of  law  or  equity  unless  com- 
menced within  the  term  of  six  months  next  after  the 
fire  shall  have  occurred."  In  Ellis  v.  Insurance  Co.,  64 
Iowa,  507,  the  policy  provided  that  *^action  shall  be  com- 
menced within  six  months  next  after  the  loss  shall 
occur."  The  court  held  the  period  began  to  run  when 
the  cause  of  action  had  accrued ;  i.  e.  sixty  days  after 
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the  notice  and  proof  of  loss  had  been  furnished.    This 
raling  is  expressly  approved  in  Miller  v.  Insurance  Co., 
70  Iowa,  704,  and  finds  support  in  Steen  v.  Insurance 
Co.,  89  N.  Y.  321;  Insurance  Co.  v.  Fairbanks  32  Neb. 
750  (49  N.  W.  Rep.  711);  Barber  v.  Insurance  Co.,  16  W. 
Va.  658;  Chandler  v.  Insurance  Co.,  21  Minn.  85.   Author- 
ities to  the  contrary  may  be  mentioned.  Travelers'  Ins. 
Co.v.  California  Ins.  Co.,  1  N.  D.  151  (45  N.  W.Rep.  703); 
Johnson  v.  Insurance  Co.,  91  111.  92;  Chambers  v.  Insur- 
ance Co.,  51  Conn.  17;  Insurance  Co.v.  W^lls,8S  Va.  736 
(3  S.  E.  Rep.  349);  Riddlesharger  v.  Insurance  Co.,  7 
Wall.  386;  Law  v.  Association,  94  Mich.  266  (53  N.  W. 
Rep.  1104).  The  policy  considered  in  McConnell  v.  Asso- 
ciation, 79  Iowa,  757,  stipulated  that  no  action  should 
be  maintained  unless  "commenced  within  six  months 
after  the  happening  of  the  death  on  account  of  which 
the  action  is  brought."    The  court,  through  Beck,  J., 
said:  "It  is  a  familiar  and  just  rule,  recognized  by  the 
courts,  that  a  bar  created  by  a  statute  or  by  the  contract 
to  an  action  for  a  breach  of  its  conditions  by  reason  of 
the  lapse  of  time  will  not  commence  to  run  until  the 
right  of  action  accrues;  that  is,  the  plaintiff  must  have 
the  full  time  given  by  the  statute  or  contract  after  his 
right  of  action  accrues,  in  which  to  commence  his  suit." 
The  action  was  begun  more  than  six  months  after  death, 
but  within  that  time  after  the  right  of  action  accrued, 
and  held  to  be  in  time.   This  ruling  is  approved  in  Matt 
V.  Association,  81  Iowa,  135.    These  cases  are  decisive. 
The  period  must  be  held  to  have  commenced  to  run 
sixty  days  after  the  notice  and  proof  of  loss  were  fur- 
nished the  defendant, — the  time  of  payment  fixed  by 
the  policy.    Parties  may  waive  the  limitation  fixed  by 
statute,  and  adopt  one  for  themselves,  if  reasonable; 
but,  in  cases  like  this,  the  time  agreed  upon  will  be 
construed  to  begin  to  run  when  the  right  of  action 
accrues.  That  the  rule  is  a  wholesome  one  is  illustrated 
by  an  examination  of  many  of  the  cases  cited.   In  some 
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of  them  a  strict  construction  of  the  langnia^e  employed 
would  cut  ofif  all  recovery,  and  in  others  leave  the  time 
limited  with  which  an  action  might  be  brought,  unrea- 
sonably short.  In  this  state  the  insured  has  sixty  days 
within  which  to  furnish  the  company  notice  and  proof 
of  loss,  and  may  not  maintain  an  action  within  ninety 
days  thereafter.  Qainn  v.  Insurance  Co.,  71  Iowa,  615.. 
This  would  leave  one  month  only  within  which  suit 
might  be  brought.  The  property  involved  in  this  con- 
troversy was  covered  by  policies  issued  by  twenty-four 
different  companies,  and  the  length  of  time  requiredi 
to  begin  so  many  actions  need  only  be  sugsrested.  Were? 
the  question  before  this  eourt  for  the  first  time,  we^ 
might  4^em  it  more  appropriate  for  the  legislature  to 
establish  such  a  rule;  but  as  it  is  not  inimical  to  justice, 
tfnd  may  well  be  presumed  to  have  been  followed  in 
making  contracts  throughout  the  state  for  many  years, 
we  are  content  to  adhere  to  it.  It  finds  support  in 
Hong  Sling  v.  Insurance  Co.,  8  Utah,  135  (30  Pac.  Rep. 
307);  Insurance  Co.  v.  Davis,  40  Neb.  700  (59  N.  W.  Rep. 
698) ;  Friezen  v.  Insurance  Co.,  30  Fed.  Rep.  352.  To  the 
contrary,  see  Meesman  v.  Insurance  Co.,  (Wash.)  27 
Pac.  Rep.  77  McElroy  v.  Insurance  Co.,  48  Kan. 
Sup.  200  (29  Pac.  Rep.  478);  Hart  v.  Insurance  Co.,  86 
Wis.  77  (56  N.  W.  Rep.  332). 

III.    Was  arbitration  a  condition  precedent  to  the 
bringing  of  this  action?    The  policy  contains  this  pro- 
vision:   "If  differences  of  opinion  shall  arise  betweeni 
the  i)arties  hereto  as  to  the  amount  of  loss  or 
3  damage,  the  sul^ject  shall  be  referred  to  two  dis- 

interested and  competent  men,  each  party  to 
select  one  (and,  in  case  of  disagreement,  they  to  select  a 
third),  who  shall,  under  oath,  ascertain,  estimate,  and 
appraise  such  loss  or  damage  separately;  and  their 
award  in  writing  shall  be  binding:  on  the  parties  hereto 
as  to  the  amount  of  loss  or  damage,  but  shall  not  decide 
the  liability  of  the  company  under  this  policy.^*    There 
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is  nothing  in  the  policy  making  submission  to  arbitra- 
tion a  condition  precedent  to  the  payment  of  the  loss 
or  to  the  maintenance  of  an  action,  nor  can  such  a  con- 
dition be  inferred  from  its  terms.  The  authorities  rec- 
ognize the  rule  as  stated  by  Sir  Georce  Jessel,  M.  R.,  in 
Dawson  v.  Fitzgerald^  1  Exeh.  Div.  257:  "There  are 
two  cases  where  such  a  plea  as  the  present  is  successful: 
Firsts  where  the  action  can  only  be  brousrht  for  the  sum 
named  by  the  arbitrator;  secondly,  where  it  is  agreed 
that  no  action  shall  be  brought  until  there  has  been  an 
art)itration,  or  that  the  arbitration  shall  be  a  condition 
precedent  to  the  right  of  action.  In  all  other  eases 
where  there  is,  first,  a  covenant  to  Dav,  and,  secondly,  a 
covenant  to  refer,  the  covenants  are  distinct  and  col- 
lateral, and  the  plaintiff  mav  sue  on  the  first,  leaving 
the  defendant  to  bring  an  action  for  not  referring," 
etc.  This  court  has  recognized  the  right  of  parties  to 
bind  themselves  to  make  payment  of  a  sum  to  be  fixed 
or  estimated  by  an  arbitrator  or  third  T>erson.  Flynn  v. 
Railway  Co.,  63  Iowa,  490;  Boss  v.  McAHhiir,  85  Iowa, 
203;  McNamara  v.  Harrison,  81  Iowa,  486.  Also  the 
right  to  make  arbitration  a  condition  precedent  to  the 
maintenance  of  an  action.  Zalesky  v.  Insurance 
4  Co.y  102  Iowa,  613.    A  mere  provision  in  the  pol- 

icy, however,  that,  in  event  of  a  disagreement, 
the  amount  of  damage  shall  be  ascertained  by  arbi- 
trators, will  not  prevent  the  assured  from  maintaining 
2iJi  action,  unless  arbitration  is  made,  by  the  terms  of 
the  policy  or  necessary  inference  therefrom,  a  condition 
precedent.  In  such  a  case  the  agreement  to  arbitrate 
is  collateral  to  the  main  purposes  of  the  policy, — an 
independent  agreement, — a  breach  of  which,  while  it 
will  support  a  separate  action,  cannot  be  pleaded  in 
bar  to  a  suit  on  the  principal  contract.  Hamilton  v. 
Insurance  Co.,  137  U.  S.  370  (11  Sup.  Ct.  Rep.  133);  Insur- 
ance Co.  V.  Pulver,  126  111.  329  a8  N.  E.  Rep.  804);  Eeed 
.  V.  Insurance  Co.,  138  Mass.  572;    Canfield  v.  Insurance 
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Co.,  55  Wis.  419  (13  N.  W.  Eep.  252):  Seward  v.  City  oj 
Rochester,  109  N.  Y.  164  (16  N.  E.  Rep.  348);  Insurance 
Co.  V.  Alvord,  9  C.  C.  A.  623  (61  Fed.  Rep.  752);  Lumber 
Co.  V.  Insurance  Co.,  101  Iowa,  514.  See  Gere  v.  Insur- 
ance  Co.,  67  Iowa,  272.  The  condition  considered  in 
each  of  the  above  cases  was,  in  substance,  like  that  set 
out,  and  in  each  adjudged  not  to  require  arbitration 
before  bringing  suit.  In  the  authorities  cited  ajid  relied 
on  by  appellant,  arbitration  is  either  made  a  condition 
precedent  by  the  express  terms  of  the  contract  or  by 
necessary  inference  therefrom.  Here  there  is  no  such 
provision  in  the  policy,  and  the  agreement  to  arbitrate 
must  be  regarded  as  independent,  and  repudiated  by 
the  beginning  of  this  action.  The  remedy  open  to  the 
defendant  was  not  a  plea  in  bar,  but  in  an  action  for 
breach  of  contract  to  refer  to  appraisers.  The  court 
erroneously  ruled  that  arbitration  was  a  condition  pre- 
cedent. 

IV.  Each  party  selected  an  appraiser  on  August 
26,  1893,  and  these  were  unable  to  asrree  upon  an 
umpire.  September  11  following,  defendant  replaced 
the  party  selected  by  it  with  another,  but  the  attempt 
of  these  to  jBb^  upon  a  satisfactory  person  also  failed. 
The  plaintiff  declared,  on  the  sixteenth  of  the  same 
month,  it  would  proceed  with  the  arbitration  no  further, 
but  afterwards  said,  if  there  was  no  delay,  the 
appraisers  might  proceed  with  one  Redstone  as  umpire. 
When  it  was  learned  Redstone  was  about  to  leave  for 
CJhicago,  plaintiff  refused  to  submit  the  matter  at  all. 
A  great  part  of  the  evidence  and  a  very  voluminous 
correspondence  between  the  attomevs  was  introduced 
bearing  on  the  question  as  to  whether  the  plaintiff  was 

justified  in  refusing  to  procee<l  further  with  the 
5  arbitration.    Tbe  law  seems  to  be  well  settled 

that,  if  either  pai-ty  to  an  agrreement  to  arbitrate 
intentionally  prevents  ot  unreasonably  delays  the  stip- 
ulated method  of  adjusting  the  risrhts  of  the  parties,  he 
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will  not  be  permitted  to  plead  failure  to  arbitrate  as 
defense  to  an  action  subsequently  brougM.  Dry  Goods 
Co.  V.  Insurance  Co.,  48  Minn.  380  (51  N.  W.  Rep.  123); 
TJhrig  v.  Insurance  Co.,  101  N.  Y.  362  (4  N.  E.  Rep.  745). 
The  arbitrator,  by  whomsoever  ©elected,  repreeents 
neither  party  in  the  work  of  determining  the  issues  sub- 
mitted, but  is  bound  to  act  impartially,  and  with  no 
other  purpose  than  that  of  arriving  at  a  just  conclusion. 
In  selecting  an  umpire,  he  owes  no  other  duty  to  the 
party  appointing  than  that  of  promptly  securing  an 
impartial  and  capable  person  to  act  in  that  capacity. 
Either  party  may  well  be  permitted  to  state  valid  objec- 
tions to  any  person  under  consideration  for  such  posi- 
tion, but  may  not  control  therein,  or  unduly  influence, 
either  arbitrator.  If  an  umpire  is  not  chosen,  owing  to 
the  interference  of  either  party,  with  the  purpose  of 
preventing  or  delaying  the  submission  unreasonably, 
this  ought  to  estop  him  from  pleading  no  arbitration, 
because  he  has  rendered  it  impossible  by  his  own  acts. 
Nor  will  an  arbitrator  be  permitted,  on  hie  own  motion, 
by  wilfully  or  negligently  postponing  the  selection  of 
an  umpire,  to  unreasonably  delay  the  adiuistment  of  the 
controversy;  else  the  very  purpose  of  arbitration,  which 
is  the  speedy  and  inexpensive  settlement  of  disputes, 
would  be  defeated.  A  person  cannot  be  tied  up  forever, 
without  his  fault,  by  an  ineffectual  arbitration.  It  is 
better  to  hold  the  party  appointing  to  the  duty  of  choos- 
ing an  appraiser  who  will  act  with  reasonable  prompt- 
ness in  naming  an  umpire,  and  in  the  submission  of  the 
dispute,  or,  on  his  failure  so  to  do,  replace  him  with 
another,  than  that  the  other  party  to  the  controversy 
shall  suffer  without  any  fault  of  his  own.  This  is  not  in  ^ 
conflict  with  the  rule  that,  when  the  award  is  set  aside 
because  of  misconduct  of  arbitrators,  a  new  appraise- 
ment, if  not  impossible,  will  still  be  necessary.  See 
Levine  v.  Insurance  Co.,  66  Minn.  138  (68  N.  W.  Rep* 
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855);  Hiscock  v.  Harris,  80  N.  Y.  402;  Carroll  v.  Insur- 
ance Co.,  72  Cal.  297  (13  Pac.  Rep.  853).  Here,  there  is  a 
failure  to  act  at  all,  and  a  party  may  well  be  required  to 
name  an  appraiser  who  will  proceed  to  the  performance 
of  his  duties  as  such  without  unnecessary  delay.  The 
instructions  of  the  district  court  were  in  harmony  with 
these  views,  and  are  approved  as  correctly  stating  the 
law.  See  McCullough  v.  Insurance  Co.,  113  Mo;  606  (21 
S.  W.  Bep.  207);  Chapman  v.  Insurance  Co.,  89  Wis. 
572  (62  N.  W.  Bep.  422). 

V.  The  defendant  ur^es  that  the  finding  of  the 
jury  that  Kenyon,  the  appraiser  selected  by  it,  unrea- 
sonably delayed  the  choice  of  an  umpire,  is  not  sus- 
tained by  the  evidence.  We  shall  not  take  the  trouble 
to  determine  this,  for  the  reason  that,  had  the  finding 
been  different,  the  plaintiff  would  have  been  entitled  to 

recover.  The  only  question  proT>er  for  the  con- 
6  sideration  of  the  jury  was  the  amount  of  damages 

to  be  allowed.  In  requiring  the  plaintiff  to  estab- 
lish an  excuse  for  failure  to  arbitrate,  the  court  imposed 
an  additional  aflSrmative  issue  on  it  to  establish;  but 
this  was  insisted  on  by  the  defendant,  and  many  instruc- 
tions asked  by  it  submitting  that  issue,  so  that  it  is  not 
in  a  situation  to  complain!  of  any  prejudice  occasioned 
by  the  holding  of  the  court  that  arbitration  was  a  con- 
dition precedent  Nor  did  any  result  The  court  cor- 
rectly instructed  on  that  issue,  and,  by  submitting  it 
to  the  consideration  of  the  jury,  announced  the  law  as 
more  favorable  to  the  company  than  it  was  entitled  to 
have  it.  The  defendant  was  not  preiudiced  by  the  rul- 
ing that  plaintiff  must  prove  more  than  the  law 
required.  See  Phoenix  v.  Lamb,  29  Iowa,  352;  Hahn  v. 
Miller,  60  Iowa,  96;  Miller  v.  Root,  77  Iowa,  545. 

VI.  It  is  also  insisted  that  the  finding  of  the  jury 
that  the  damage  to  the  stock  of  groods  occasioned  by  the 
fire  was  thirty-four  thousand  dollars  has  not  sufficient 
8upi>ort  in  the  evidence.    The  testimony  of  Bead  and 


Oct.  1897J      Read  &  Trayersy  v.  Statu  1^8.  Co.  317 

Traversy  warranted  this  finding.  Other  reputable  wit- 
nesses placed  the  damages  at  only  a  fraction  of  such 
amount.  The  value  of  the  evidence  offered  depended 
very  largely  on  the  familiarity  of  the  witnesses  with  the 
goods,  and  the  attention  ^ven  to  them  before  and  after 
the  fire.  While  we  might  not  have  placed  the  damages 
as  high  as  the  jury  did,  the  evidence  is  such  as  to  pre- 
clude any  interferenee  with  the  verdict. 

VII.    For  the  purpose  of  ascertaining  the  amount 
of  goods  in  the  store  at  the  time  of  the  fire,  the  plaintiff 
was  i)ermitted  to  show  the  last  previous  invoice,  the 
goods  bought  in  the  meantime*   the  amount 
7  received  on  sales  in  the  meantime,  and  the  aver- 

age profit  on  such  sales.    Of  this  the  defendant 
seriously  complains,  but  suggests  no  other  way  of  fixing 
the  value  of  the  merchandise  before  the  injury.    It  is 
the  usual  way  of  determining  such  value,  and  often  the 
only  method  of  fixing  the  damage  in  event  of  the  partial 
or  total  loss  of  a  large  and  miscellaneous  stock  of  mer- 
chandise.   If  the  statements  and  computations  are  cor- 
rect, a  comparison  with  the  amount  and  value  of  the 
goods  immediately  after  the  fire  will  fix  the  loss  suf- 
fered thereby.     See  Levine  v.  Insurance  Co,,  supra; 
Insurance  Co.  v.  Weide,  9  Wall.  677;  Insurance  Co.  v. 
Weides,  14  Wall.  375.    The  possibUitv  of  a  great  many 
other  dispositions  of  the  property  is  suggested  by  coun- 
sel, but  the  evidence  tended  to  show  none  other  had 
been  made.    So  with  reference  to  other  causes  of  depre- 
ciation. These  were  undoubtedly  the  subject  of  inquiry, 
and  the  defendant  had  the  opportunitv  of  calling  them 
to  the  attention  of  the  jury  either  in  cross-examination 
or  by  such  evidence  as  it  might  deem  proper  to  offer. 

VIII.    Bead  testified  that  after  the  fire  he  tried  to 
sell  the  damaged  goods,  and  was  asked  what  per  cent. 
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of  the  cost  price  lie  could  get.    It  is  said  that  this  was 
improper,  because  the  cost  price  miffht  not  repre- 

8  sent  the  true  value,  as  the  goods  may  have  depre- 
icated  by  being  shelf-worn,  or  out  of  style,  and 

for  other  reasons.  It  is  sufficient  to  say  that  the  exam- 
ination followed  the  well-known  custom  of  merchants 
generally  in  making  all  computations  from  the  cost 
price;  and,  had  there  been  any  depreciation  owing  to 
the  numerous  causes  suggested,  the  defendant  had 
ample  opportunity  for  developing  them  on  cross-exam- 
ination. 

IX.  In  cross-examination  Read  testified  that  of 
the  stock  twenty-four  thousand,  four  hundred  and 
ninety-six  dollars  and  eighty-two  cents  was  received  for 
goods  sold  between  September  25,  1893,  and  March 
following,  and  merchandise  invoicing  seventeen  thou- 
sand dollars  then  remained.  The  evident  purpose  was 
to  show  that  the  goods  actually  sold  for  more  than  the 
value  fixed  by  him.     The  plaintiff,  in  re-direct 

9  examination,  was  then  permitted  to  show  the 
cost  incurred  in  making  these  sales.    Certainly, 

if  the  selling  price  at  retail  may  be  considered  in  fixing 
the  value,  the  expense  of  making  such  sales  ought  to  be 
taken  into  consideration.  The  defendant,  having  elected 
to  enter  such  an  investigation,  cannot  be  heard  to  com- 
plain because  followed  into  the  same  field  of  inquiry. 

X.     Special  interrogatories,  calling  for , the  damage 

to  goods  in  different  parts  of  the  store,  and  the  value  of 

those  totally  destroyed,  were  asked  by  the  defendant, 

and  refused.    The  ruling  was  not  erroneous,  as 

10  the  inquiries  were  not  for  ultimate  facts  material 
to  the  issue.   It  was  simply  an  attempt  to  require 

the  jury  to  state  the  different  items  of  damage  resulting 
from  the  same  cause,  making  up  the  amount  of  their 
verdict.  A  special  verdict  must  present  the  ultimate 
Ifacts  as  established  by  the  evidence.  Section  2807,  Code 
1873.  "Ultimate,^'  as  defined  by  Webster,  means:  "Last 
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in  the  train  of  progression  or  consequences;  tended 
toward  by  all  that  precedes;  arrived  at  as  the  last 
result;  final/'  The  fact  to  be  found  must  be  one  inher- 
ing in  and  necessary  to  determine  in  arriving  at  the 
general  verdict.  The  method  or  elements  considered  in 
reaching  the  ultimate  facts  cannot  be  called  for  by 
special  interrogatories.  See  Lawson  v.  Railway  Co.y  57 
Iowa,  672;  Bonham  v.  Insurance  Co.,  25  Iowa,  334; 
Savings  Bank  v.  National  Bank,  101  Iowa,  530;  Pheonix 
V.  Lamby  surpa;  Hawley  v.  Railway  Co.,  71  Iowa,  717; 
Scagel  v.  Railway  Co.,  83  Iowa,  380:  Dreher  v.  Railway 
Co.,  59  Iowa,  599. 

XI.  The  seventh  instruction  is  not  open  to  the 
criticisms  urged,  but  contains  a  clear  and  full  state- 
ment of  the  correct  measure  of  damasres.  The  jury  are 
there  told,  in  substance,  to  determine  the  reasonable 
market  value  of  the  goods  totally  destroyed  or  rendered 
worthless,  and  then  the  amount  of  the  damage  or  depre- 
ciation, if  any,  to  the  market  value  of  the  goods  not 
destroyed  or  rendered  worthless,  and,  in  doing  so,  to 
consider  the  purposes  for  which  plaintiflf  owned  and 
kept  the  merchandise;  and,  after  cautioning  the  jury 
only  actual  damages  could  be  allowed,  proceeded:  "You 
are  instructed  that,  if  the  goods  insured  could  not,  in 
ordinary  course  of  trade  or  business,  be  sold  at  as  high 
prices  after  as  before  the  fire,  such  difference  was  an 
actual  damage,  for  which  the  plaintiffs  are  entitled  to 
recover;  and  the  aggregate  of  these  sums  will  be  the 
amount  of  plaintiff's  loss  or  damaere."  It  is  said  the 
measure  of  damages  is  the  difference  between  the  mar- 
ket value  of  the  goods  immeddatelv  before  and  after  the 
fire.  That  is  what  the  court  told  the  jury.  The  fair 
miarket  value  is  what  property  will  bring  in  the  ordi- 
nary course  of  trade  or  business.  It  is  claimed  depre- 
ciation from  other  causes  might  be  considered  under 
this  instruction.  But,  in  stating  the  issues,  the  jury 
were  told  that  damages  occasioned  bv  fire  were  claimed, 
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and  such  damages  only  were  under  consideration.  If 
the  goods  decreafied  in  value  from  cost  from  other 
causes^  this  would  be  taken  into  account  in  determining 
what  they  were  worth  at  that  time.  All  the  evidence 
was  directed  to  fixing  the  value  before  and  after  the 
fire.  The  jury  could  not  have  failed  to  understand  thia 
instruction  to  mean  all  defendant  claims  it  should. 

XII.  Many  other  matters  are  discussed,  but  do 
not  require  consideration.  The  arguments  of  appellant 
are  prolix,  and  many  of  the  objections  urged  are  cap- 
tious. Without  reviewing  them  in  detail,  we  may  say 
they  are  without  merit.    The  judgment  is  affirmed. 


Sarah  L.  Priestman,  Appellant,  v.  William  Priest- 
man. 

Judgments:    vacation:    Motion  and  petition.    Under  Code  1878,  sec- 
tion 3154,  authorizing  the  vacation  or  modification  of  ja  judgment 

1  for  irregularity  or  for  fraud  practiced  by  the  successful  party  in 
obtaining  it,  a  claim  of  irregularity  in  obtaining  the  judgment 
cannot  be  considered,  unbss  made  by  motion  on  the  second  day 
of  the  next  succeeding  term,  as  provided  by  the  Code,  though  a 
petition  to  vacate  for  want  of  jurisdiction  or  for  fraud  of  the  suc- 
cessful party  may  be  considered  if  filed  within  one  year  after  such 
judgment  was  rendered. 

Jurisdiction:  Notice  by  publication.  Under  Code  1873,  section 
26  8,  providing  that  "service  may  be  made  by  publication  when  an 

2  aflBdavit  is  filed  that  personal  service  cannot  be  made  on  the  defend- 
ant within  the  state,  *  *  *  where  the  action  is  for  a  divorce, 
if  the  defendant  is  a  non-resident  of  the  state,  or  his  residence  is 
unknown"  and  section  2630,  that,  *'when  the  foregoing  provisions 
has  been  complied  with,  the  defendant,  so  notified,  shall  be 
required  to  appear  as  yiough  porsonally  served  within  the  county 
in  which  the  petition  is  filed  on  the  day  of  the  last  publication," — 
there  was  no  service  where  such  aflSdavit  was  not  filed  until  after 
there  publications  of  the  notice;  as  the  filing  of  such  affidavit  is 
a  condition  precedent  to  such  publication. 

Collateral  attack.    An  adjudication  that  such  prerequisite  had  been 
8    complied  with  is  subject  to  attack  in  a  proceeding  to  vacate  such 
judgment. 
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Appeal  from  Page  District  Court — Hon.  Walter  I. 
Smith,  Judge. 

Tuesday;  Ootobeb  19, 1896. 

August  30,  1894,  defendant  obtained  a  decree  of 
divorce  from  the  plaintiff,  in  an  action  wherein  he 
charged  her  with  desertion  and  adultery.  Original 
notice  in  that  case  was  served  by  publication.  This  is  a 
suit  to  eet  aside  that  decree,  and  for  a  new  trial,  based 
upon  the  grounds  that  the  allegations  in  the  petition  in 
the  original  action  that  plaintiff  had  deserted  defend- 
ant were  untrue;  that  the  alleged  adultery  had  been 
condoned;  that  the  affidavit  of  non-residence  was  not 
filed  until  after  the  notice  had  been  published  for  three 
consecutive  weeks;  that  the  publication  was  made  in 
an  obscure  paper,  published  many  miles  from 
the  place  of  defendant's  residence,  with  intent  that 
plaintiff  should  not  learn  it;  that  the  decree  was 
obtained  through  fraud  and  perjury  practiced  by 
defendant;  and  that  plaintiff  has  at  all  times  been  a  res- 
ident of  Page  county,  Iowa,  and  was  at  the  time  the 
notice  was  served,  of  which  fact  defendant  was  aware 
when  he  caused  the  notice  to  be  published.  The  trial 
court  dismissed  the  plaintiff's  petition,  and  she  appeals. 
— Beversed, 

G.  I.  Miller  and  C.  S.  Keenan  for  appellant. 
W.  P.  Ferguson  for  appellee. 

Deemee,  J. — Two  claims  are  made  in  the  peti- 
tion. One  is  that  the  court  was  without  jurisdiction  to 
render  the  original  decree,  and  the  other  is  that  the 
decree  was  obtained  through  perjury  and  fraud;  and  a 
new  trial  is  asked  under  the  provisions  of  CJode  1873, 
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section  3154,  which  authorizes  the  vacation  or  modifica- 
tion of  a  judgment  for  irregularity  or  for  fraud  prac- 
ticed by  the  successful  party  in  obtaining  it 

1  This  action  wa«i  brought  on  the  fifteenth  day  of 
August,  1895.    The  Code  of  1873  provides  that 

proceedings  to  vacate  a  judgment  because  of  irreg- 
ularity in  obtaining  it  must  be  by  motion  made  on  the 
second  day  of  the  next  succeeding  term.  There  was  a 
term  of  the  district  court  held  in  Page  county  in  Janu- 
ary, 1895,  and  another  in  April.  As  no  motion  was  filed 
as  required  by  the  statute,  we  cannot  consider  plain- 
tiff's claim  of  irregularity  in  the  obtaining  of  the  judg- 
ment. The  Code  of  1873  also  provides  that  proceedings 
to  obtain  a  new  trial  for  fraud  practiced  by  the  suc- 
cessful party  in  obtaining  the  judgment  shall  be  by  peti- 
tion setting  forth  the  facts,  and  commenced  within  one 
year  after  the  judgment  or  order  was  made.  The  appli- 
cation to  vacate  on  the  ground  of  irregularity  cannot 
be  considered,  because  not  made  in  time.     In 

2  so  far  as  it  is  a  petition  to  set  aside  the  judgment 
because  of  want  of  jurisdiction,  and  to  vacate  it 

because  of  fraud  of  the  successful  party,  it  is  timely, 
and  may  be  considered.  The  evidence  establishes  with- 
out dispute  that  the  affidavit  of  non-residence  was  not 
filed  until  there  had  been  three  issues  of  the  paper  in 
which  the  notice  was  published.  The  first  publication 
was  July  20,  and  the  last  August  10.  The  affidavit  wan 
filed  August  4  of  the  same  year.  The  statutes  with 
reference  to  such  matters  are  as  follows:  Code  1873, 
section  2618:  "Service  may  be  made  by  publication 
when  an  affidavit  is  filed  that  poi-sonal  service  cannot 
be  made  on  the  defendant  within  this  state  ♦  ♦  ♦ 
where  the  action  is  for  a  divorce,  if  the  defendant 
is  a  non-resident  of  the  state,  or  his  residence  is 
unknown."  Section  2620  provides  that,  "when  the  fore- 
going  provisions  have  been  complied  with,  the  defend- 
ant, so  notified,  shall  be  required  to  appear  as  if  per- 
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eonally  served  within  the  county  in  which  the  petition 
is  filed  on  the  day  of  the  last  publication."  It  has  fre- 
quently been  held  that  the  requirements  of  the  statute 
as  to  the  constructive  service  must  be  strictly  followed 
and  literally  complied  with.  Abell  v.  Cross,  17  Iowa, 
174;  2'unis  v.  Withrow,  10  Iowa,  305;  Broghill  v.  Lash, 
3  G.  Greene,  357;  Smith  v.  Smith,  4  G.  Greene,  266; 
Pinkney  v.  Pinkney,  4  G.  Greene,  324.  Applying  this 
rule,  we  have  held  that  the  filing  of  an  affidavit  is  a 
condition  precedent  to  the  service  of  notice  by  publica- 
tion, and  that  a  judgment  rendered  without  an  appear- 
ance by  the  defendant,  served  only  by  publication, 
when  the  affidavit  has  not  been  filed,  is  void.  Carnes 
V,  Mitchell,  82  Iowa,  605;  Chase  v.  Kay  nor,  78  Iowa, 
450;  Bradley  i\  Jamison,  46  Iowa,  69.  The  filing  of  the 
affidavit  is  a  condition  precedent  to  the  service  of 
notice,  and,  if  not  filed  before  the  notice  is  published, 
the  court  is  without  jurisdiction  to  try  or  consider  the 
ease.  Snell  v.  Meservy,  91  Iowa,  323.  It  is  not  a  case 
of  defective  service,  as  was  Woodbury  v.  Maguire,  42 
Iowa,  341,  and  Griffith  v.  Harvester  Co.,  92  Iowa,  634. 
If  the  necessary  preliminary  steps  had  been  taken,  and 
the  notice  was  defective,  simply,  in  form  or  substance, 
then  the  rule  contended  for  by  appellee,  and  established 
by  these  cases,  would  apply.  But  here  a  vital  prerequi- 
site to  the  validity  of  the  notice  is  wanting.  True,  the 
affidavit  was  filed  before  the  last  day  of  publication,  but 
there  was  nothing  on  file  which  justified  the  first  publi- 
cations. The  statutes  say  that  such  service  may  be 
made  when  an  affidavit  reciting  the  proper  facts  is  filed. 
Until  this  is  done,  there  is  no  authority  to  publish  the 
notice.  It  is  not  a  case  of  defective  service,  but  of  no 
service;  and  the  fact  that  the  court  which  rendered  the 
decree  found  and  recited  in  the  decree  that  service  had 
been  made  is  of  no  consequence.  Bradley  v.  Jamison, 
supra.  The  distinction  between  those  cases  which  hold 
that  a  judgment  may  be  collaterally  attacked  because 
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of  the  absence  of  certain  jurisdictional  facts,  and  those 
which  hold  that  it  must  be  directly  assailed  when  there 
is  a  notice  supported  by  proper  preliminary  proceedings 
the  sufficiency  of  which  is  subject  to  construction,  and 
upon  which  the  court  must  judge  of  its  own 
3  jurisdiction,  is  apparent.     In  the  one  case  the 

judgment  or  decree  may  be  collaterally  attacked, 
while  in  the  other  the  adjudication  is  good  until  set 
aside  in  some  direct  proceeding.  In  this  case  there  is 
an  absence  of  a  certain  condition  precedent  to  the  pub- 
lication of  any  notice,  and  the  adjudication  of  the  court 
that  this  preliminary  step  had  been  complied  with  is 
not  binding,  but  is  subject  to  attack  in  this  proceeding. 
II.  The  evidence  does  not  establish  any  fraud  or 
irregularity  in  publishing  the  notice  in  an  obscure 
paper,  as  claimed.  Nor  do  we  think  the  plaintiff  is 
entitled  to  a  new  trial  because  of  perjury  committed  in 
the  original  case.  We  are  also  of  the  opinion  that  the 
plaintiff  was  a  non-resident  at  the  time  the  notice  was 
published.  The  real  merits  of  the  case  are  not  open  to 
consideration.  The  condonation  claimed  by  plaintiff 
was  purely  defensive,  and,  if  the  notice  had  been 
properly  served,  the  decree  of  the  court  below  in  grant- 
ing the  divorce  would  have  been  conclusive.  As  the 
court  was  without  jurisdiction,  the  decree  is  of  no 
validity,  and  should  have  been  set  aside.  This  con- 
clusion relieves  us  of  the  necessity  of  considering  the 
question  as  to  whether  plaintiff  has  a  good  defense  to 
the  defendant's  claim  for  divorce.  The  decree  of  the 
district  court  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  in  harmony  with  this  opinion. — 
Reversed. 


Oct.  1897]      Bamiltok  v.  C,  M.  &  St.  P.  Rt.  Co.  838 


W.  H.  Hamilton,  Appellant,  v.  The  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company. 

Carriem:    conybrsion:    Tender.    A  shipper  who,  after  a  wrongful 

1  delivery  of  the  goods  by  the  carrier  to  a  third  person,  agrees  to 
wait  for  a  delivery  of  the  goods  until  the  return  of  the  station 

2  agent,  may  treat  the  goods  as  converted  and  maintain  an  action 
for  their  value,  where  the  carrier  fails  for  seven  days  after  the 
return  of  the  agent  to  recover  and  deliver  the  goods,  and  a  tender 
made  thereafter,  and  after  notice  to  the  carrier  of  the  shipper's 
election  to  treat  the  goods  as  converted,  is  too  late. 

AtUchmeut:    what  m^y  be  seized:    Converted  properly.    Where  a 
1    common  carrier  fails  and  refuses  to  deliver  to  the  consignee  prop- 

3  erty  shipped  over  its  line,  the  consignee  has  a  right  to  elect  to 
claim  damages  for  the  value  of  the  property,  and  to  waive  all  title 
to  it;  and,  after  the  carrier  has  been  notified  of  such  election,  the 
property  belongs  to  it,  and  is  not  subject  to  attachment  in  its 
hands  as  being  the  property  of  the  consignee. 

Evidence.  Evidence  that  the  cashier  of  a  station  agent  is  liable  for 
losses  resulting  from  a  wrong  delivery  of  shipments  by  him,  and 
is  under  bond  to  secure  that  delivery,  is  inadmissible  in  an  action 

4  against  the  carrier  for  the  conversion  of  the  shipment,  for  the 
purpose  of  affecting  defendant's  liability,  but  may  be  admissible 
to  show  the  interest  of  the  cashier  as  a  witness,  and  if  introduced 
should  be  limited  to  that  purpose  by  an  instruction  to  the  jury. 

Appeal  from  Cedar  Rapids  Superior  Court — Hon.  T. 
M.  GiBBRSON,  Judge. 

Tuesday,  October  19,  1897. 

Plaintiff  states,  in  his  petition  filed  September  24, 
1895,  hie  cause  of  action,  in  substance,  as  follows :  That 
on  August  31,  1895,  the  defendant,  a  common  carrier, 
received  from  C.  H.  Stone,  for  carriage  from  Strawberry 
Point  to  Oedar  Rapids,  Iowa,  "one  box  containing  one 
Bohemian  wheel  of  fortune,  one  box  containing  fixtures 
for  said  wheel,  one  roll  of  canvas,"  of  which  said  Stone 
was  the  owner,  and  it  was  consigned  to  him;  that  said 
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goodfl  were  on  that  day  transported  to  CJedar  Eapids, 
and  on  that  day  defendant,  without  authority  or  con- 
sent of  said  Stone,  delivered  said  articles  to  one  B.  B. 
Hewitt;  that  Stone  thereafter  demanded  said  goods; 
that  defendant  refused  to  deliver  the  same;  and  that 
they  were  of  the  value  of  three  hundred  dollars.  Plain- 
tiff alleges  that  for  valuable  consideration  said  Stone 
did,  on  the  twenty-fifth  of  September,  1895,  assign  said 
claim  in  writing  to  the  plaintiff,  which  writing  is  set 
out,  and  that  the  claim  is  due  and  owing  to  plaintiff; 
wherefore  he  asks  judgment  for  three  hundred  dollars 
and  costs.  The  defendant  answered,  admitting  that  it 
is  a  common  carrier;  that  the  goods  were  shipped,  con- 
signed, transported,  and  delivered  to  Hewitt  as  alleged, 
except  the  roll  of  canvas,  which  it  alleges  was  delivered 
to  one  Hawkins,  on  a  written  order  of  Stone.  This  alle- 
gation is  not  disputed,  and  therefore  the  canvas  will 
not  be  considered  in  what  is  hereafter  said.  The  defend- 
ant denies  that  the  goods  were  of  the  value  of  three  hun- 
dred dollars,  and  avers  that  they  were  of  no  value,  and 
denies  that  it  is  indebted  to  the  plaintiff  in  any  sum 
whatever,  and  for  want  of  information  and  belief  denies 
the  assignment  of  the  claim  to  plaintiff.  As  further 
defense,  the  defendant  avers,  in  substance,  as  follows: 
That  Hewitt  was  entitled  to  the  delivery  of  said  articles, 
for  the  reason  that  he  was  the  owner  thereof,  and  that 
he  represented  to  defendant  that  he  was  authorized  by 
Stone,  as  consignee,  to  receive  and  take  charge  of  said 
property.  That  on  October  8, 1895,  defendant,  being  in 
possession  of  said  property,  tendered  the  same  to  the 
plaintiff  by  tender  in  writing,  as  set  out,  together  with 
all  costs  of  suit;  and  that  plaintiff  made  no  complaint 
as  to  the  condition  of  the  property,  or  the  amount  of 
costs,  or  form  of  tender,  but  refused  to  receive  said 
property  and  costs.  That  it  is  now  unable  to  produce 
said  boxes  of  freight  in  court,  for  the  reason  that  the 
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same  were  taken  from  its  poseeesion  upon  writs  of 
attachment  against  the  property  of  C.  H.  Stone,  of 
which  fact  defendant  notified  plaintiff  in  writing  on 
October  28,  1895,  which  notice  is  set  out.  "Defendant 
avers  that  the  said  property  were  and  are  implements 
of  gaming,  and  contraband  articles,  and  of  no  value 
whatever;  and  alleges  the  same  to  have  been  used  by 
G  H.  Stone  and  others  in  Iowa,  in  violation  of  the  laws 
of  said  state,  for  gambling  and  gaming  purposes,  and 
that  said  property  was  shipped  to  Cedar  Rapids  for  such 
use."  Plaintiff  filed  his  motion  in  fourteen  paragraphs 
to  divide  the  answer  into  counts,  to  require  more  spe- 
cific statenvent  in  certain  particulars,  and  to  strike  out 
parts  of  the  answer.  The  motion  was  sustained  so  far 
as  to  require  the  defendant  to  separate  it«  answer  into 
counts,  and  to  strike  the  division  of  the  answer  quoted 
above.  It  was  overruled  as  to  the  other  grounds  of  the 
motion.  Thereupon  plaintiff  demurred  to  the  second 
division  of  the  answer,  on  the  ground  that  the  facts 
stated  therein,  if  true,  do  not  constitute  a  defense.  This 
division  is  the  one  wherein  .defendant  alleges  the  deliv- 
ery to  Hewitt.  The  demurrer  was  overruled,  and  there- 
after the  defendant  amended  its  answer  by  alleging,  in 
substance,  as  follows:  (1)  That  the  property  was  deliv- 
ered to  Hewitt  by  mistake,  innocently  made,  and  with 
no  intention  to  deprive  the  consignee  of  his  property. 
(2)  That,  upon  being  informed  by  the  consignee  that 
the  property  belonged  to  him,  defendant  promptly 
informed  him  that  they  would  procure  the  property 
immediately,  and  deliver  same  to  him ;  and  that  they  at 
no  time  disputed  his  right  to  the  posscvssion  thereof.  (3) 
That  it  was  then  agreed  between  defendant  and  Stone 
that  Stone  would  accept  the  property  when  the  defend- 
ant would  procure  the  return  thereof  from  Hewitt,  and 
deliver  it  to  him.  That  thereupon  defendant  diligently 
set  about  to  procure  the  return  of  the  property,  and  did 
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procure  the  same  in  good  condition,  and  tendered  the 
same  to  the  plaintiff,  and  he  ref need  to  receive  the  same 
afi  6uch,  in  the  answer  now  on  file.  Plaintiff  moved  to 
strike  from  thta  amendment  paragraphs  2  and  3  as 
incompetent,  irrelevant,  and  immaterial,  which  motion 
was  overruled.  On  March  20, 1896,  the  case  was  tried 
to  a  jury,  and  verdict  and  judgment  rendered  in  favor 
of  the  defendant.   Plaintiff  appeals. — Reversed. 

Bickel  &  Crocker  and  John  A.  Beed  for  appellant. 

Bothrock  &  Grimm  and  J.  C.  Cook  for  appellee. 

Given,  J. — I.  The  material  questionfi  raised  by 
plaintiff's  motions  and  demurrer  that  were  overruled 
were  again  raised  and  preserved  on  the  trial.  The 
motions  are  long  and  complicated,  and  we  will  not 
attempt  to  state  them  or  the  demurrer  more  in  detail, 
but  proceed  to  consider  these  questions  argued,  after 

first  noticing  the  material  facts  in  the  case. 
1  There  is  no  dispute  but  that  Stone  did  ship  the 

goods  of  which  he  wa6  owner,  and  that  they  were 
transported  to  Cedar  Rapids,  were  wrongly  delivered 
to  Hawkins  without  authority,  and  that,  upon  Stone's 
thereafter  applying  for  the  goods,  the  defendant  was 
then  unable  to  and  did  not  deliver  them  to  him.  There 
is  a  dispute  as  to  what  understanding  or  agreement 
was  then  entered  into  between  Stone  and  the  defend- 
ant's agent,  Jacobs,  with  respect  to  the  delivery  of  the 
goods  at  a  future  time.  Stone  admits  that  he  then  con- 
sented to  wait  for  the  goods  for  two  or  three  days,  while 
Jacobs  says  that  he  agreed  to  wait  until  the  defendant's 
station  agent,  Mr.  Bates,  who  was  then  absent,  would 
return.  Soon  after  this  first  interview,  and  before  the 
return  of  Bates,  Stone  and  his  attorney  again  demanded 
the  delivery  of  the  property,  and  they  say  that  Jacobs 
refused  to  deliver  it  then  or  thereafter,  and  told  them  to 
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hunt  it  themselves,  or  go  ahead  and  eue.  Jacobs  deniee 
that  he  refused  to  thereafter  deliver  the  wheel,  or  that 
he  told  them  to  hunt  it  themselves,  or  to  go  ahead  and 
inie.  He  eays  he  never  disputed  Stone's  right  to  the 
property,  nor  refused  to  get  it,  and  deliver  it  to  him. 
"I  always  promised  to  get  his  wheel,  and,  furthermore, 
he  always  promised  to  wait  on  me."  Mr.  Bates  returned 
September  14,  and  this  action  was  commenced  on  the 
twenty-fourth.  Stone  having  assigned  the  claim  for 
damages  to  the  plaintiff  by  written  assignment  dated 
September  21, 1895.  The  validity  of  this  assignment  is 
put  in  issue,  but  there  is  no  evidence  upon  which  to 
question  its  validity.  The  defendant  having  regained 
possession  of  the  wheel  and  fixtures,  caused  to  be  served 
on  the  plaintiff,  on  October  8, 1895,  a  tender  in  writing 
as  follows:  "You  are  hereby  notified  that  the  defend- 
ant in  the  above  entitled  cause  hereby  tenders  you  in 
court  two  boxes  of  freight,  one  of  which  contains  a 
Bohemian  fortune  wheel,  and  the  other  the  fixtures  for 
the  said  wheel;  together  with  all  costs  of  suit.  These 
boxes  of  freight  are  the  ones  in  suit,  and  claimed  by  you 
in  the  above  entitled  cause,  as  set  out  in  your  petition 
herein."  On  October  12, 1895,  one  Menear  commenced 
an  action  before  a  justice  of  the  peace,  aided  by  attach- 
ment against  Stone,  in  which  an  attachment  was  issued, 
and  under  which  the  wheel  and  fixtures  in  question  were 
on  that  day  taken  from  the  possession  of  the  defendant, 
and  afterwards  sold  on  execution  in  that  case.  On 
October  28,  1895,  the  defendant  caused  written  notice 
of  said  seizure  to  be  served  on  the  plaintiff. 

n.  It  cannot  be  disputed  that,  if  the  defendant 
failed  to  deliver  the  property  to  Stone  within  the  time 
in  which  it  was  entitled  to  deliver  it,  and  within  which 

Stone  was  bound  to  receive  it,  the  defendant  is 
2  liable  for  its  value  as  for  a  conversion.  Mr.  Bates 

returned  on  September  14,  1895.    Let  it  be  con- 
ceded that  Stone  did  extend  the  time  for  delivery  until 
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Mir,  Bates*  return,  we  have  seen  that  nothing  wa«  done 
by  the  defendant  towards  delivering  the  property  until 
the  tender  made  October  8  following.  Surely,  this  was 
not  an  offer  to  deliver  upon  Mr.  Bates'  return,  nor 
within  a  reasonable  time  thereafter.  It  appears  by  the 
assignment  from  Stone  to  the  plaintiff  that  on  Septem- 
ber 21,  1895,  they  had  elected  to  make  the  claim  for 
damages  instead  of  the  property,  of  which  the  defend- 
ant had  notice  by  this  petition  filed  September  24, 
Surely,  the  time  that  elapsed  between  Mr.  Bates'  return 
on  the  fourteenth  and  the  making  of  this  assignment  on 
the  twenty-first  was  a  sufllcient  time  in  which  to  have 
returned  the  property;  and,  the  defendant  having  failed 
to  return  it  within  that  reasonable  time,  Stone  and  the 
plaintiff  had  a  right  to  thereafter  treat  it  as  converted, 
and  to  claim  its  value  in  damages.  A  tender  of  the 
property,  to  be  effectual,  must  have  been  made  within 
the  time  in  which  the  defendant  was  entitled  to  deliver 
it  and  the  plaintiff  bound  to  receive  it  The  tender 
made  was  not  until  long  after  the  lapse  of  this  period, 
and,  not  being  accepted,  is  no  bar  to  plaintiff's  right 
to  recover.  The  defense  pleaded,  that  the  property  was 
a  gaming  implement,  and  used  for  gambling,  was 
stricken  out  on  plaintiff's  motion;  and,  defendant  not 
having  appealed,  we  are  not  called  upon  to  consider 
the  correctness  of  the  ruling  on  that  motion. 

III.  The  remaining  question  is  whether  the 
defendant  should  be  exempt  from  liability  because  of 
the  seizure  of  the  property  under  a  writ  of  attachment. 

The  attachment  was  not  levied  until  October  12, 
3  1895,   long  after  the  time  within   which  the 

defendant  was  entitled  to  deliver  the  property, 
and  long  after  it  had  been  notified  that  Stone  and  the 
plaintiff  elected  to  claim  damages,  and  were  claiming 
damages  in  this  action.  Under  this  condition  of  things 
it  cannot  be  doubted  that  the  defendant  was  entitled 
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to  hold  this  property  afi  against  the  attachment.  By  the 
election  of  Stone  and  the  plaintiff  to  claim;  damages, 
as  they  had  a  right  to  do,  they  waived  all  claim  to  the 
property,  and  it  thereafter  became  the  property  of  the 
defendant,  and  th^i^fore  not  subject  to  attachment  as 
the  proi>erty  of  Stone.  Thie  being  true,  it  ie  no  defense 
to  this  action  that  the  property  was  taken  under  an 
attachment  when  it  was. 

IV.     Mr.  Jacobs  was  i>ermitted  to  testify,  over 
plaintiff's  objection  to  this  effect:  That  he  was  employed 
by  Mr.   Bates,  the  station  agent  at  Oedar  Rapids, 
as  his  cashier;  that  he  was  paid  by  and  acted 
4  as  agent  of  the  defendant ;  that  under  his  employ- 

ment he  was  liable  ta  Mr.  Bates  for  losses  result 
ing  from  a  wrong  deli  very  of  shipments;  and  that  he  bad 
given  to  Mr.  Bates  a  bond  to  secure  him  on  that  lia- 
bility. This  evidence  was  clearly  inadmissible  for  the 
purpose  of  affecting  defendant's  liability,  as  the  fact 
that  the  loss  might  ultimately  fall  upon  Mr.  Jacobs  is 
no  defense.  While  this  evidence  was  clearly  imma- 
terial and  inadmissible  as  affecting  defendant's  liabil- 
ity, we  think  it  was  admissible  as  showing  the  interest 
of  the  witness  Mr.  Jacobs,  but  the  jury  should  have 
been  plainly  instructed  to  that  effect.  For  the  reasons 
already  stated,  we  think  the  court  erred  in  overruling 
plaintiff's  motion  to  strike,  and  in  the  giving  and  refus- 
ing of  instructions  with  reference  to  the  questions 
which  we  have  considered.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed. 
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Minnie  Boos,  Appellant,  v.  Alfred  Dumn.  m_j9 


Pleading:    verification.    An  amendment  of  the  answer  in  an  action 

1  to  recover  the  possession  of  real  property  from  a  tenant,  alleging  |fi35 
a  reduction  of  the  rent  because  of  a  mistake  as  to  the  acreage, 

2  upon  which  no  aflftrmative  relief  is  asked,  does  not  introduce  a 
new  and  distinct  cause  of  action  or  counter-claim,  within  Code 
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1878,  section  2680,  authorizing  courts  to  permit  unverified  amend- 
ments to  pleadings  unless  a  new  and  distinct  cause  of  action  or 
counter-claim  is  thereby  introduced. 

S4Ms:  Appeal  from  Justice.  An  answer  in  an  action  commenced  in 
a  justice's  court  to  recover  the  possession  of  leased  property  from 

1  a  tenant,  may  be  amended  in  the  district  court  after  an  appeal 

2  from  the  justice's  court,  by  setting  up  facts  showing  a  payment  of 
8    the  rent,  under  Code  1873,  section  8591,  permitting  amendments  in 

the  district  court  in  cases  appealed  from  the  justice's  court,  where 
they  do  not  set  up  any  new  demand  or  counter-claim;  and  such 
an  amendment  may  be  filed  at  any  time  before  trial  in  district 
court  begins. 

Staiote  of  Frauds:  parol  variance.  The  rule  that  a  written  con- 
tract cannot  be  varied  by  parol  relates  to  oral  agreements  made 

1  prior  to  or  contemporaneous  with  the  writing,  and  is  not  violated 

2  by  proof  that,  subsequent  to  the  execution  of  a  written  lease,  the 
lessor  orally  agreed  to  accept  a  smaller  rent  than  that  stipulated 
for  therein. 

Appeal:  forciblb  entry:  Abandonment  by  tenant.  The  supreme 
court  will  not  undertake  to  set  out  and  discuss  alleged  errors 

4  which,  at  most,  are  merely  teclmical,  and  do  not  affect  any  sffb- 
stantial  right  of  the  parties,  where  the  only  practical  effect  its 
decision  can  have  is  to  determine  who  is  liable  for  the  costs. 


Appeal  from  Pottawattamie  District  Courts  at  Avoca. — 
Hon.  Walter  I.  Smith,  Judge. 

Tuesday,  Ootobee  19, 1897, 

Action  to  obtain  the  possession  of  real  property 
which,  had  been  leased  to  the  defendant,  and  of  which 
he  is  alleged  to  hold  wrongful  possession  after  the  ter- 
mination of  his  lease.  There  was  a  trial  by  jury,  a  ver- 
dict of  not  guilty,  and  a  judgment  in  favor  of  the  defend- 
ant for  costfl.    The  plaintiflE  appeals.— ^l^^'^'^^^- 

C.  H.  Converse  for  appellant. 

Barton  &  Van  Slyke  and  Benjamin  &  Preston  for 
appellee. 
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KoBiNSON,  J. — In  November,  1889,  the  parties  to 
this  action  entered  into  a  written  agreement  by  which 
the  plaintiff  leaded  to  the  defendant,  for  a  term  of  three 

years  from  the  first  day  of  March,  1890,  a  farm 
1  containing  one  hundred  and  thirty  acres  of  land. 

The  stipulation  of  the  lease  in  f  egard  to  the  pay- 
ment of  rent  is  as  follows:  "At  the  annual  rent  of  three 
dollars  per  acre  for  fifty  acres,  to  be  paid  as  follows, 
to-wit:  First  payment  of  fifty  dollars  payable  March  1, 
1890,  the  same  annually  for  the  term  of  three  years; 
one  hundred  dollars  payable  January  1, 1891,  each  year, 
according  to  this  lease;  fifty  acres  to  erive  fifteen  bushels 
of  com  per  acre  each  year,  being:  seven  hundred  and  fifty 
bushels,  to  be  delivered  in  Han<M>ck,  shelled,  and  to  be 
delivered  at  option  of  first  party;  the  balance,  thirty 
acres,  to  be  sowed,  eight  acres  to  wheat,  eifijht  to  oats, 
and  fourteen  to  barley,  each  year.  Said  second  party 
is  to  give  for  rent  one-third  of  same  each  year,  to  be 
delivered  to  granaries  of  first  party.  Also,  first  party 
reserves  one-half  of  the  straw  delivered  ait  her  stable 
and  sheds."  The  lease  also  contained  a  provision  as 
follows:  "And  it  is  further  agreed  that  if  any  rent  shall 
be  due  and  unpaid,  or  if  default  shall  be  made  in  any  of 
the  covenants  herein  contained,  it  shall  then  be  lawful 
for  the  said  party  of  the  first  part  (Minnie  Boos)  to 
re-enter  the  said  premises,  or  to  distrain  for  such  rent; 
or  she  may  recover  possession  thereof  by  action  of  forci- 
ble entry  and  detainer,  notwithstandins:  the  provisions 
of  section  3612  of  the  Code."  The  defendant  took  pos- 
session of  the  leased  premises.  On  the  eighth  day  of 
March,  1892,  the  plaintiff  filed  in  iustdce^s  court  a  peti- 
tion, in  which  she  alleged  that  the  defendant  had  vio- 
lated the  terms  of  the  lease,  in  that  he  had  failed  to 
deliver  the  grain  and  straw,  and  Day  the  rent,  as 
required  by  the  lease.  She  asked-  judgment  for  the 
immediate  possession  of  the  leased  premises,  and  for 
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costs.  The  defendant  filed  an  answer,  which  contained 
a  general  denial,  and  alleged  that  the  action  was  barred 
because  he  had  been  in  peaceable  possession  of  the 
premises,  with  the  knowledge  of  the  plaintiff,  more 
than  thirty  days  after  the  >alleffed  violation  of  the  terms 
of  the  lease.  The  answer  further  alleged  a  tender  of 
fifty  dollars  in  payment  of  the  rent  due  March  1,  1892, 
and  a  payment  thereof  into  court.  The  plaintiff  filed  a 
reply,  which  denied  the  sufficiency  of  the  alleged  tender, 
and  averred  that  no  tender  had  been  made.  There  was 
a  trial  in  justice's  court,  and  judsrment  in  favor  of  the 
plaintiff.  The  defendant  perfected  an  appeal  to  the 
district  court,  and  there  filed  an  amendment  to  his 
answer,  in  which  he  alleged  that  the  plaintiff  agreed 
with  the  defendant  to  accept  seven  hundred  and  five 
bushels  of  corn  each  year  in  lieu  of  the  quantity  speci- 
fied in  the  lease,  for  the  reason  that  a  mistake  had  been 
made  in  the  lease  in  regard  to  the  com  land,  which  con- 
tained three  acres  less  than  the  number  specified  in 
the  lease.  The  plaintiff  filed  a  motion  to  strike 
the  amendment,  which  was  overruled.  The  plaintiff 
thereupon  filed  a  reply.  Thereafter  the  defendant  filed 
an  additional  amendment  to  his  answer,  in  which  he 
alleged  that,  while  he  was  in  possession  under  the  lease, 
the  plaintiff  informed  him  that  all  crops  grown  on  the 
leased  premises  should  be  hauled  to  the  elevators  in 
Hancock,  at  least  enough  thereof  to  pav  rent,  and  that 
the  managers  of  the  elevators  should  withhold  a  suffi- 
cient amount  of  the  com  crop  or  of  the  proceeds  thereof 
to  i>ay  the  rent;  that,  by  virtue  of  that  arrangement,  C. 
C.  Smith,  manager  of  one  of  the  elevators  at  Hancock, 
and  W.  J.  Martin,  manager  of  the  other,  became  the 
agents  of  the  plaintiff  to  receive  the  rent  that  might 
become  due;  that,  by  virtue  of  that  arrangement,  the 
defendant  hauled  to  the  elevator  managed  by  Smith 
sufficient  grain  for  the  payment  of  the  fifty  dollars 
which  became  due  March  1,  1892,  and  that  sum  was 
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deposited  with  Smith,  as  the  ajrent  of  the  plaintiff, 
before  that  date,  and  remained  in  his  possession,  subject 
to  her  order,  until  the  day  of  the  trial  in  iustice's  court, 
"When  it  was  paid  by  Smith  to  the  iustice.  A  motion  to 
strike  that  amendment  was  overruled,  and  the  plain- 
tiflf  then  filed  a  reply  in  the  nature  of  a  general  denial, 
and  a  trial  was  had,  with  the  result  already  stated. 
This  cause  has  been  submitted  twice  for  our  considera- 
tion. On  the  first  submission  we  inadvertently 
treated  as  a  part  of  the  record  an  additional  abstract 
which  had  been  stricken  from  the  files.  When  that 
fact  was  called  to  our  attention,  after  an  opinion 
had  been  filed,  a  re-hearing  was  granted,  and  the 
case  is  again  submitted  for  our  determination, 

I.  The  motion  to  strike  the  first  amendment  to  the 
answer  filed  in  the  district  court  was  based  upon  two 
grounds,  the  first  of  which  was  that  the  amendment 
was  not  verified;  aud  in  the  present  condition  of  the 
record  that  appears  to  be  true,  and  it  also  appears  to  be 

true  that  the  petition  was  verified.  But  section 
2  2680  of  the  Code  of  1873  authorizes  courts  to 

I)ermit  unverified  amendments  to  pleadings 
"unless  a  new  and  distinct  cause  of  action  or  counter- 
claim is  thereby  introduced.''  The  amendment  in  ques- 
tion did  not  introduce  a  new  and  distinct  cause  of 
action,  nor  a  counter-claim,  and  was  therefore  permissi- 
ble. It  is  also  urged  that  the  motion  should  have  been 
sustained  because  the  amendment  introduced  a  defense 
not  set  up  in  justice's  court,  and  because  the  matter 
pleaded  was  within  the  statute  of  frauds.  Neither  of 
these  grounds  was  referred  to  in  the  motion,  nor  other- 
wise presented  in  the  district  court  It  is  further  urged 
in  support  of  the  motion  that  the  amendment  sought 
"to  change  by  parol  evidence  the  terms  of  a  written 
contract"  The  language  of  the  amendment  justifies  the 
inference  that  the  alleged  agrreement  to  accept  seven 
hundred  and  five  bushels  of  com  in  lieu  of  the  seven 
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hundred  and  fifty  "busfhels  provided  for  by  the  lease  waa 
entered  into  some  time  after  the  lease  was  made;  and 
therefore  it  is  not  within  the  rule  in  regard  to  varying 
a  written  contract  by  proving  a  parol  contemporaneoua 
agreement  which  the  plaintiff  seeks  to  invoke.  We  con- 
clude that  the  motion  to  strike  the  first  amendment  was 
properly  overruled. 

II.  It  is  insisted  that  the  district  court  erred  in 
overruling  the  motion  to  strike  the  second  amendment 
to  the  answer.    The  ground  of  that  motion  was  that  the 

amendment  was  filed  too  late,  and  that  the  maf- 

3  ters  therein  alleged  were  immaterial  and  incom- 
petent   The  cases  of  Dicks  v.  Hatch,  10  Iowa, 

380,  and  Hollen  v.  Davis,  59  Iowa,  444,  are  relied  upon 
to  sustain  the  claim  that  the  matters  set  out  in  the  sec- 
ond amendment  eould  not  be  rightf ullv  pleaded  for  the 
first  time  in  the  district  court.  Neither  case  is  in  point. 
Amendments  which  do  not  set  up  anv  new  demand  or 
counter-claim  are  allowable  in  the  district  court  in 
cases  appealed  from  justice's  court.  Code  1873,  section 
3591;  Type  Foundry  v.  Merles,  60  Iowa,  525.  The  amend- 
ment in  question  did  not  set  up  anv  demand  or  counter- 
claim, and  was  authorized  by  the  section  cited.  The 
trial  of  the  cause  had  not  been  commenced  when  the 
amendment  was  filed;  hence  it  was  not  too  late,  and 
was  properly  i)ermitted  to  remain  on  file. 

III.  The  appellant  complains  of  rulings  of  the 
district  court  in  regard  to  the  admission  of  evidence, 
and  of  portions  of  the  charge  given.    We  have  examined 

the  matters  of  which  complaint  is  made,  but  do 

4  not  find  any  error  which  could  have  prejudiced 
the  plaintiff.  It  is  evident  that  there  is  no  sub- 
stantial merit  in  this  appeal.  If  the  defendant  failed 
in  any  respect  to  comply  with  the  terms  of  his  lease, 
the  failure  was  little  more  than  nominal;  and  on  or 
about  the  middle  of  March,  1892,  a  few  days  only  after 
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the  time  fixed  by  the  plaintiff  for  him  to  surrenrter  the 
premises,  he  left  them,  and  the  plaintiff,  by  herself  or 
tenant,  has  occupied  them  since  that  time.  Hence  the 
only  practical  effect  our  decision  can  have  in  this  f^ase 
is  to  determine  who  is  li'able  for  the  costs.  Under  these 
circumstances,  we  cannot  undertake  to  set  out  and  dis- 
cuss alleged  errors  which,  at  most,  are  merely  technical, 
and  do  not  affect  any  substantial  rierht  of  the  parties. 
It  is  suflftcient  to  say  that  we  do  not  find  any  reason  for 
disturbing  the  judgment  of  the  district  court,  and  it  is 

AFFIRMED. 


Lewis  R.  Rogers  v.  The  Equitable  Mutual  Life  and 
Endowment  Association,  Appellant. 

Aeeident  Insurance:  when  certificate  takes  effect.  Where  an 
application  for  accident  insurance  is  made  to  an  agent  of  a 
mutual  association,  who  has  no  authority  to  accept  a  person  to 
membership,  and  who  has  to  send  the  application  to  the  associa- 
tion by  mail  for  acceptance,  on  such  acceptance  and  issuance  of 
the  certificate  of  membership,  the  latter  does  not  relate  back  to 
the  time  the  application  was  made,  in  the  absence  of  anything  in 
the  application  that  binds  the  association  in  the  interim  of  time; 
and  in  case  of  accident  to  the  applicant  after  the  application  is 
made,  and  before  its  acceptance,  the  association  is  not  liable, 
although  the  application  is  made  a  part  of  the  certificate. 

Appeal  from  Boone  District  Court — Hon.  D.  R.  Hind- 
man,  Judge. 

Tuesday,  October  19,  1897. 

'About  2  o'clock  p.  m.,  December  17, 1895,  the  plain- 
tiff made  application,  at  Boone,  Iowa,  to  one  Ayles- 
worth  for  membership  in  the  accident  department  of 
the  defendant  association  located  at  Waterloo  Iowa. 
Aylesworth  wa«  the  defendant's  soliciting  agent  at 
Boone.  The  application  was  in  writinsr.  The  applica- 
tion was  mailed  at  Boone  on  the  afternoon  of  the  day  it 
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was  made,  and  reached  Waterloo  on  the  forenoon  of 
the  next  day,  and  was  accepted,  and  a  certificate  issued, 
dated  December  18,  1895,  which  was  mailed  to  Ayles- 
worth  at  Boone,  and  by  him  delivered  to  the  plaintiff 
within  a  day  or  two  thereafter.  On  the  evening  of  the 
seventeenth  of  December,  and  before  the  application 
had  reached  Waterloo,  the  plaintiff  was  injured,  and 
this  action  is  to  recover  on  the  certificate.  The  answer 
puts  in  issue  a  liability,  for  the  reason  that  when  the 
accident  occurred  the  certificate  was  not  in  force, 
because  the  application  had  not  then  been  received, 
nor  the  plaintiff  accepted  to  membership.  The  cause 
was  tried  without  a  jury,  and  a  judgment  entered  for 
plaintiff,  from  which  the  defendant  appealed. — 
Reversed. 

Boies  &  Boies  for  appellant. 

R.  F.  Jordan  for  appellee. 

Granger,  J. —  The  following  are  provisions  of 
the  certificate:  "That  the  Equitable  Mutual  Life  and 
Endowment  Association,  Accident  Department,  in  con- 
sideration of  the  warranties  and  agreements  made  in 
the  application  for  membership,  and  of  the  sum  of 
three  dollars,  and  of  the  quarterlv  pavment  of  three 
dollars  and  seventy-five  cents, — ^the  first  quarterly  pay- 
ment falling  due  January  18, 1895,  and  the  second  May 
1,  1895,  and  quarterly  thereafter, — hereby  accepts 
Lewis  R  Rogers,  by  occupation,  profession,  or  employ- 
ment a  freight  brakeman,  postoffice  address,  Boone, 
county  of  Boone,  state  of  Iowa,  as  a  mem'ber  of  the 
accident  department  of  said  association,  and  entitled  to 
the  benefits  hereinafter  described,  provided  all  the  con- 
ditions CH)ntained  'herein,  and  the  bv-laws  of  said  asso- 
ciation, «as  now  or  hereafter  amended,  are  complied 
with.     In  the  event  the  member  herein  named  shall 
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sustain  wholly   disabling  accidental  injury,  effected 
through  external,  violent,  or  accidental  means  alone, 
without  the  intent  and  meaning:  of  this  contract  and 
the  conditions  now  or  hereafter  made,  there  shall  be 
due  and  payable  ($6)  dollars  per  week  for  a  period 
immediately  following  said  injury,  and  during  such 
total  disability,   not   exceeding  fifty-two   consecutive 
weeks;  provided,  always,  that  this  certificate  is  issued 
and   accepted   subject  to  the  provisions,   conditions, 
limitations,  and  exceptions  herein  contained  or  referred 
to,  and  ui>on  the  express  agreement  that  all  the  state- 
ments and  declarations  made  bv  the  member  in  his 
application  for  membership  are  warranted  to  be  true 
in  all  respects,  and  that  said  application,  together 
with    classification    of    risks    indorsed    thereon,    are 
referred  to,  and  made  a  part  of  this  certificate.    The 
member  is  accepted  under  classification  special  hazard- 
ous."   The  parties  are  in  contention  as  to  when  the 
certificate  took  effect  so  as  to  become  a  contract  of 
insurance;  it  being  that  of  appellant  that  it  was  at  the 
date  of  the  certificate,  while  appellee  contends  that, 
w^hen  the  certificate  issued,  it  related  back,  so  as  to  be 
of  force  from  the  date  of  the  application.    The  applica- 
tion is  simply  one  for  mem'bership  in  the  association, 
and  the  fact  of  membership  is  the  basis  of  a  right  to 
indemnity.    It  is  nowhere  contended  that  the  agent  at 
Boone  had  authority  to  accept  a  person  to  membership. 
The  application  contained  the  date  on  which  the  asso- 
ciation was  to  determine  the  question  of  membership. 
It  is  not  claimed  that  there  would  be  a  liability  had  the 
certificate  not  issued,  but  that,  when  issued,  it  had  a 
retroactive  operation.     Appellee's  reliance  for  such  a 
legal  proposition  is  some  languafire  in  Wood  on  Fire 
Insurance  (volume  1),  from  sections  18  and  20,  as  fol- 
lows:    "When  application  is  made  for  insurance  by 
mail,  and  the  agent  taking  the  application  has  no 
authority  to  bind  the  company  during:  the  pendency  of 
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the  application,  or  there  is  nothinsr  in  the  application 
itself  that  binds  the  company  in  the  interim  of  timv, 
the  risk  doe«  not  attach  until  it  is  actually  accepted  by 
the  company.  But  as  soon  as  the  risk  is  accepted,  and 
acceptance  is  signified  by  the  posting  of  a  notice  thereof, 
the  contract  is  complete,  and  has  relation  back  to  the 
time  when  the  application  was  made,  or  the  time  desig- 
nated in  the  application,  if  any,  when  the  risk  should 
commence,  and  covers  a  loss  occurring  before  the 
acceptance.  When  a  risk  is  accepted  upon  the  terms 
designated  in  the  application,  whether  the  same  is  made 
by  writing  or  parol,  the  contract  is  complete,  and 
neither  can  recede  therefrom,  and,  whether  a  policy  has 
been  executed  or  not,  the  risk  attaches  at  the  date  of 
the  application,  or  the  time  designated  therein;  and  the 
insurer  is  liable  for  any  loss  that  occurs  after  the  time 
when  the  risk,  by  the  contract,  commenced,  even  though 
it  occurred  before  its  acceptance  thereof."  In  view  of 
the  authorities  cited  in  support  of  the  text,  there  is 
reason  to  doubt  a  meaning  as  broad  as  that  claimed  by 
appellee.  The  text  takes  for  its  support  LigJitbody  v. 
Insurance  Co,,  23  Wend.  18;  Kohn  v.  Insurance  Co.^  1 
Wash.  C.  C  93.  In  both  of  these  cases  the  policies  were 
executed,  but  not  delivered,  and  there  was  held  to  be  a 
completed  contract  of  insurance.  Neither  case  allows 
the  contract  or  the  liability  of  the  company  to  antedate 
the  policy.  The  author  also  cites  Insurance  Co.  v.  Rug- 
gleSy  12  Wheat,  (erroneously  cited  1  Wheat.)  408.  The 
case  makes  no  holding  whatever  on  a  question  like  the 
one  at  bar.  It  is  a  fact  in  the  ease  that  the  loss  occurred 
before  the  policy  was  effected,  but  no  question  is  made 
of  that  fact  affecting  the  insurance  because  the  policy 
was  not  in  force.  The  case  turned  on  the  misconduct 
of  the  master  of  the  sloop  that  was  insured.  Appellee 
also  refers  to  Keim  v.  Insurance  Co,,  42  Mo.  38.  In  that 
case  the  application  was  filed  in  the  office  of  the  secre- 
tary of  the  company  February  9.    The  policy  was  made 
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out  and  was  to  take  effect  at  noon  of  that  day,  -and  che 
application  and  policy  were  permitted  to  remain  in  the 
oflftce  of  the  secretary.  A  loss  occurred  February  14, 
and  the  policy  was  held  in  force.  Baldwin  v.  Insurance 
Co.,  56  Mo.  151,  is  also  cited.  In  that  case  the  applica- 
tion was  accepted  and  the  policy  made  out,  but  held 
for  the  payment  of  the  premium,  which  was  not  paid 
till  after  the  loss;  and  it  was  held  that,  after  the  pay- 
ment of  the  premium  and  the  delivery  of  the  policy,  the 
contract  related  back  to  the  date  of  the  policy,  even 
though  the  <;ompany  had  no  knowledge  of  the  loss.  In 
short,  there  is  no  case  coming  to  our  notice  that  holds 
to  the  rule  of  appellee's  contention.  In  fact,  we  do  not 
find  a  caee  where  the  question  is  considered  as  to  a  com- 
pany being  liable  on  a  policy  where  an  acceptance  of 
the  application  was  necessary  to  complete  the  contract, 
and  the  application  had  not  been  received  when  the  loss 
or  accident  occurred,  that  an  acceptance  afterwards  is 
held  to  relate  back  to  the  date  of  the  application.  Such 
a  rule  would  be  violative  of  all  general  rules  governing 
the  taking  effect  of  conitracts.  There  are  c^es  in  which 
recovery  has  been  sustained  for  losses  occurring  before 
the  policies  issued,  but  they  all  turn  on  a  different  state 
of  facts  from  this  case.  In  such  cases  the  contract  of 
insurance  was  complete  without  the  policy,  and  the 
policy  was  to  issue  in  pursuance  of  such  a  contract.  In 
2  May,  Insurance,  section  400,  it  is  said  that  the  policy, 
if  delivered,  takes  effect  from  its  date,  unless  it  be  other- 
wise stated.  That  seems  to  be  the  uniform  rule  where 
not  otherwise  provided.  It  is  thought  that  the  fact 
that  the  policy  provides  that  the  application  is  made  a 
part  of  the  certificate  favors  appellee's  construction, 
but  we  think  not.  Nothing  in  the  application  or  certifi- 
cate indicates  such  an  intent.  The  obiect  in  making  the 
application  a  part  of  the  certificate  is  to  know  the  intent 
of  the  parties,  by  construing  the  two  together,  as  they 
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are  largely  dependent  instruments.  We  think,  under 
the  undisputed  fiaets  of  the  ease,  there  can  be  no  recov- 
ery, and  the  judgment  must  stand  eeversed. 


io8~842(      Fred.  E.  Briggs  v.  J.  C.  Yetzer,  et  al.,  Appellees,  and 


Glaus  H.  Clausen,  Appellant. 

Jadgrment  by  Confession:  statement.  A  statement  of  the  facts 
under  the  statutes  for  confession  of  judgment  upon  a  certificate 
of  deposit  against  a  bank  and  guarantors  is  sufficiently  specific 
where  it  sets  forth  a  copy  of  the  certificate  which  purports  to  be 
issued  to  the  payee  for  a  deposit  made  by  him  of  a  specified 
amount  on  a  specified  date  and  to  be  payable  to  him  in  current 

1  funds  on  return  of  the  certificate  four  months  after  date,  and  a 
guaranty  and  waiver  of  protest  signed  by  two  of  the  defendants 
and  a  transfer  from  the  payee  to  the  plaintiff,  and  states  that 
there  is  "now"  justly  due  the  plaintiff  on  the  certificate  a  specified 
sum.  Citing  Cliflonv.  Dodson,  111  Mo.  195  (19  S  W.  Rep.  711);  Dun- 
ham V.  Waterman,  17  N.  Y.  9;  Dow  y.  Plainer,  16  K  Y.  562;  Sharp  v. 
Railway  Co ,  106  N.  O.  308  (II  S.  E.  Rep.  530).  Distinguishing 
Kern  v.  Chalfant,  7  Minn.  487;  Heading  v.  Beading,  24  N.  J.  L. 
868;  Davidson  v.  Alexander,  84  N.  C.  621. 

Verification.  A  statement  for  confession  of  judgment  signed  by 
defendants,  followed  by  the  jurat  of  a  notary  public,  in  the  usual 
form,  stating  that  it  was  subscribed  and  sworn  to,  without  stating 

2  by  whom,  is  verified  by  defendants  as  required  by  Code  1873,  sec- 
tion 2896.    Averill  v.  Boyles,  52  iowa,  672,  distinguished. 

Duty  of  agknt.  An  agent  to  collect  a  certificate  of  deposit  is  bound 
to  exercise  the  degree  of  diligence  and  foresight  an  ordinarily 
prudent  man  would  under  like  circumstances,  and  has  implied 

4  authority  to  procure  a  confession  of  judgmient  thereon  Citing 
Davis  V.  Waterman,  10  Vt.  526;  Ryan  v.  Tudor,  31  Kan.  866;  Dolan 
V.  VanDemark,  35  Kan.  304  (10  Pac.  llep.  849);  Merrick  v.  Wagner, 
44  m.  266;  Moore  v.  Hill,  48  Mich.  145. 

Principal  and  Agent:    tekmination  of  authority.    The  authority 

of  an  agent  intrusted  with  a  certificate  of  deposit  for  collection 

8    to  procure  a  confession  of  judgment  thereon,  was  not  terminated 

by  the  fact  that  in  anticipation  of  the  payment  of  the  certificate 

5  he  remitted  to  his  principal  the  amount  thereof  in  stock  of  a 
loan  association  of  which  he  (the  agent)  was  secretary,  where  he 
had  no  authority  as  secretary  to  issue  the  stock  without  payment 
in  cash,  although  the  association  ratified  the  issuance  of  the  stock 
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after  a  certificate  of  sale  under  the  judgment  by  confession  had 
been  assigned  to  it;  since  the  certificate  of  deposit  never  belonged 
to  the  association. 

Appeal  from  Cass  District  Court. — Hon.  N.  W.  Maoy, 

Judge. 

Wednesday,  October  20,  1897. 

Judgment  by  confessiou  was  duly  entered  in  favor 
of  the  plaintiff  and  against  the  Cass  County  Bank,  J.  C. 
Yetzer,  and  Isaac  Dickerson,  December  23,  1893,  for 
the  sum  of  three  thousand  and  eiffhty-six  dollars  audi 
sdxty-seyen  cents,  and  execution  issued  thereon,  and 
certain  land  belonging  to  Yetzer  sold.  Glaus  H.  Clausen 
obtained  judgment  against  Yetzer  and  Dickerson  Feb- 
ruary 14, 1894,  and,  on  November  26  of  the  same  year^ 
filed  his  motion  asking  that  the  plaintiff's  judgment  and 
sale  thereunder  be  set  aside.  The  motion  was  over- 
ruled, and  Clausen  appeals. — Affirmed. 

Willard  &  Willard  and  De  Lano  &  Meredith  for 
appellant. 

V  t7.  B.  Rockafellow  for  appellees. 

Ladd,    J. — The  statement  of  facts  out  of  which  the 
indebtedness  arose  is  in  these  words:    "On  the  eight- 
eenth day  of  August,  1893,  the  Cass  County  Bank  issued 
to  Geo.  E.  Penneli  a  certificate  of  deposit  in  the 
1  sum  of  three  thousand  dollars,  in  words  and  fig- 

ures to-wit:  *Cass  County  Bank.  $3,000.  Atlan- 
tic, Iowa,  August  18, 1893.  Geo.  E.  Penneli  has  deposited 
in  this  bank  three  thousand  dollars,,  payable  to  himself, 
in  current  funds,  on  the  return  of  this  certificate, 
four  months  after  date,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  until  due  only.  A.  W.  Dickerson, 
Cashier.'  And  on  the  back  of  said  certificate  is  the  fol- 
lowing:   We  hereby  guarantee  and  waive  protest  and 
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notice  of  protest,  payment  of  the  within  certificate  of 
deposit.  J.  C.  Yetzer.  Isaac  Dickerson.'  And  the  fol- 
lowing transfer:  Tay  to  the  order  of  Fred  E.  Briggs. 
[Signed.]  Geo.  E.  Pennell.'  ^There  is  now  justly  due 
said  plaintiflf  on  said  certificate  of  deposit  the  said  sum 
of  three  thousand,  eighty-six  and  67-100  dollars.  J.  O. 
Yetzer.  Isaac  Dickerson.'  "  The  certificate  indicates 
that  it  was  issued  for  three  thousand  dollars  deposited 
by  Pennell.  On  the  authority  of  Brown  v.  Barngrove)\ 
82  Iowa,  204,  no  further  detail  of  facts  was  required. 
But  it  is  insisted  that  more  ouffht  to  have  been  stated 
as  to  the  liability  of  Yetzer.  The  guaranty  is  set  out, 
and  fully  apprises  all  of  the  nature  of  the  obligation. 
The  law  requires  the  facts  to  be  concisely  stated,  so  as 
to  direct  the  attention  of  third  parties  to  the  nature  and 
character  of  the  consideration.  It  must  be  brief,  not 
specific  or  par*ticular.  Bernard  v.  Douglas,  10  Iowa, 
370;  Vanfleet  v.  Phillips^  11  Iowa,  558.  And  it  has  been 
held  sufficient  if  the  transaction  is  identified,  and  a  clue 
furnished  the  creditor  which  will  enable  him  to  start 
to  investigate.  Clafiin  v.  Dodson,  111  Mo.  195  (19  S.  W. 
Rep.  711):  Dunham  v.  Waterman,  17  N.  Y.  9.  If  the 
statement  is  full  enough  to  enable  third  parties  to  inves- 
tigate and  judge  of  the  good  faith  of  the  transaction, 
and  sufficiently  definite  to  fix  this,  then  the  object  of 
the  statute  in  requiring  the  statement  has  been  met. 
The  consideration  of  the  security  was  not  stated  in 
Dullard  v.  Phelan,  83  Iowa,  471,  but  the  court  held  the 
facts  sufficiently  set  out.  Our  statute  is  like  that  of 
New  York,  and  in  Doiv  v.  Plainer,  16  N.  Y.  562,  a  state- 
ment of  facts  in  these  words,  "Mv  drafts  on  Peck,  Myers 
and  Brownson,  of  the  city  of  New  York,  dated  January 
14,  1851,  payable  at  sixty  days  from  date,  for  eight 
hundred  dollars,  and  indorsed  by  said  Daniel  Dow,  Jr., 
as  my  surety  and  for  my  benefit,"  was  sufficient  to  war- 
rant judgment  in  favor  of  Dow.  See,  also,  Sharp  v. 
liailroad Co.,  106  N.  C.  308  (11  S.  E.  Rep.  530).    The  facts 
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out  of  which  the  indebtedness  arose  were  the  loaning 
of  the  money  to  the  bank,  and  the  guaranty  of  its  pay- 
ment by  Yetzer  and  Dickerson,  and  a  statement  to  this 
effect  was  all  that  was  required  in  order  to  comply  with 
the  statute.  From  these  facts  creditors  could  readily 
investigate  and  learn  the  character  of  the  transaction. 
The  cases  relied  on  by  appellant  are  not  opposed  to  this 
conclusion.  In  Kern  t;,  Chalfant,  7  Minn.  487  (Gil.  393), 
the  consideration  of  the  bond  on  which  defendant  was 
surety  was  not  stated.  The  other  cases  construed 
statutes  essentially  different  from  ours.  Reading  v. 
Reading,  24  N.  J.  Law,  358;  Davidson  v.  Alexander ^  84 
N.  C.  621. 

II.  Was  the  statement  properly  verified?  It  was 
signed  by  Yetzer  and  Dickerson,  but  they  did  not  sign 
the  annexed  affidavit,  and  their  names  were  not  written 

in  the  jurat.    The  law  does  not  require  the  state- 

2  ment  to  be  accompanied  with  an  affidavit.    It 
must  be  signed  and  verified  by  the  defendant. 

Code  1873,  section  2896.  The  jurat  of  the  notary  is  in 
the  usual  form,  with  the  names  of  the  affiants  omitted. 
Subscribed  and  sworn  to  by  whom?  The  very  persons, 
and  the  only  ones,  who  had  subscribed  to  the  statement. 
No  other  inference  can  be  drawn.  And  such  a  jurat  Is 
held  sufficient  in  Stone  v.  Miller,  60  Iowa,  243;  Stoddard 
V.  Sloan,  65  Iowa,  680;  and  Kirby  v.  Gates,  71  Iowa,  100, 
Aver  ill  v.  Boyles,  52  Iowa,  672,  is  not  in  point,  as,  under 
the  statute,  interrogatories  attached  to  a  pleading  must 
be  verified  by  affidavit. 

III.  It  is  urged  that  Pennell,  the  party  procuring 
the  confession  of  judgment,  did  so  without  the  request 
or  knowledge  of  Briggs.    The  latter  handed  the  certifi- 
cate of  deposit  to  Pennell  in  October,  1893,  with 

3  instructions  to  collect  it  when  due,  and  invest 
the  amount  received,  in  stock  of  a  building  and 

loan  association.  The  officers  of  the  bank  promised  on 
December  27,  1893,  that  the  certificate  would  be  paid 
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the  following  morning;  and  Pennell,  relying  on  this 
promise,  issued  and  mailed  to  Brierfirs  three  thousand, 
four  hundred  and  eighty  dollars  in  stock  the  same  even- 
ing,— he  being  the  secretary  of  the  association.  The 
same  day,  but  after  the  stock  had  been  mailed,  the  bank 
went  into  the  hands  of  a  receiver,  and  never  paid  the 
certificate.  Pennell  had  no  authoritv,  as  secretary  of 
the  building  and  loan  association,  to  issue  any  stock 
until  it  was  actually  paid  for,  and  the  association 
refused  to  ratify  what  he  had  done  until  it  received  an 
assignment  of  the  certificate  of  sale  under  the  plain- 
tiff's j  udgment.  At  the  time  of  the  j  udgment,  the  certifi- 
cate of  deposit  had  not  been  transferred  by  Briggs,  nor 
had  he  received  payment.  He  had  not  undertaken  to 
sell  or  assign  it  to  any  one,  nor  had  the  association  in 
any  way  arranged  to  receive  it.  He,  then,  continued 
the  owner  thereof.  Pennell  took  it  with  instructions  to 
collect.  The  manner  of  doing:  this  was  left  to  his  dis- 
cretion, as  no  other  instructions  were  given.  He 
4  was  required  to  exercise  that  deerree  of  diligence 

and  foresight  an  ordinarily  prudent  man  would 
under  like  circumstances.  If  so,  he  had  the  right  to 
resort  to  the  means,  if  necessary,  which  are  usually 
adopted  to  compel  payment,  and  mierht  brinj?  suit.  Davis 
V.  Waterman,  10  Vt.  526;  Ri/an  v.  Tudor,  31  Kan.  366 
(2  Pac.  Rep.  797);  Dolan  v.  Van  Demark,  35  Kan.  304  (10 
Pac.  Rep.  848);  Merrick  v.  Wagner,  4t4t  111.  266;  Mechem, 
Agents,  sections  348,  386;  Moore  v.  Hall,  48  Mich.  145 
(11  N.  W.  Rep.  844).  Had  Pennell,  with  the  opportunity 
of  doing  so,  failed  to  procure  the  confession  of  judg- 
ment, he  would,  under  the  circumstances  disclosed, 
have  been  lacking  in  fidelity  to  his  trust.  With  it,  col- 
lection of  the  certificate  was  certain,  without  it, 
extremely  doubtful.  That  Pennell  may  not  have  made 
kaown  all  the  facts  to  Briggs,  or  the  latter  have  fully 
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understood  the  situation,  will  not  change  the  legal 
status  of  the  parties  at  the  time.    But  it  is  said 
5  the  Tatification  of  the  issuance  of  the  stock  by 

the  association  related  back  to  the  time  Pennell 
mailed  it  to  Briggs.  Suppose  it  did.  The  certificate 
hud  never  belonged  to  the  association,  but  had  been 
collected  through  the  judgment  and  the  sale  of  the 
land;  and  the  ratification  was  on  the  express  considera- 
tion of  the  assignment  of  the  certificate  of  sale  owned 
by  Briggs,  though  in  PennelFs  name.  The  association 
never  had  anything  to  do  with  the  certificate  of  deposit 
or  the  judgment  until  it  received  this  certificate  of  sale. 
— Affirmed. 


C.  Jenney  v.  The  City  of  Des  Moines,  et  al,  Appel-    , . 

lants.  |mi}M 

Public  Iinpri»TeiiieiitR:     municipal    corporations:     Specifications,  — ' 

Plans  and  specifications  of  a  public  improvement  furnished  by 
the  city  engineer  to  the  board  of  public  works  of  a  city  as  required 

1  by  Code,  Twenty-second  General  Assembly,  chapter  1,  section  8, 
are  not  insuflScient  because  not  as  full  and  complete  as  it  was  pos- 
sible to  make  them,  if  they  are  sufficiently  comprehensive,  defi- 
nite, and  elaborate  for  the  purpose  intended. 

Same.  The  requirements  of  Code,  Twenty-second  General  Assembly, 
chapter  1 ,  section  5,  that  the  proposals  for  bids  for  a  public  improve- 
ment shall  state  the  amount  and  different  kinds  of  material  to  be 
furnished,  are  suflftciently  complied  with,  where  the  plans  and  specifi- 
cations which  are  made  a  part  of  the  proposal,  and  are  on  file  in 

2  the  office  of  the  board  of  public  works,  and  open  to  the  inspection 
of  all  persons,  furnish  all  the  data  from  which  to  determine  the 
exact  amount  and  kind  of  all  the  material  required  for  the  com- 
pletion of  the  structure,  although  the  amount  for  the  several 
kinds  of  material  are  not  computed  and  written  out. 

Same.    The  requirement  in  the  specifications  for  a  public  improve- 
ment that  each  bidder  shall  submit  with  his  bid  "strain  sheet  and 
fully  detailed  plans,"  does  not  affect  the  validity  of  the  award  of 
the  contract  where  the  bids  were  made  upon  the  plans  and  specifl- 
8    cations  furnished  by  the  city,  and  the  detailed  plans  furnished  by 
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the  bidders  were  merely  to  advise  the  authorities  of  the  bidder's 
interpretation  of  the  plans  and  specifications  and  their  method  of 
execution. 

Appeal  from  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Wednesday,  October  20,  1897. 

Action  in  equity  to  cancel  a  contract  for  the  erec- 
tion of  a  bridge,  and  to  enjoin  the  city  council  and  the 
board  of  public  works  from  proceeding:  thereunder. 
Decree  for  plain'tifif,  and  defendants  appeal. — Reversed. 

J.  K.  Macomber,  city  attorney,  for  appellants  City 
of  Des  Moines,  John  Sherman,  and  George  C.  Sims. 

Read  &  Read  and  /.  /.  Myerly  for  appellant  John 
H.  Killmar. 

Barcroft  &  McCaughan  for  appellee. 

Kinne,  C.  J. — I.  A  careful  consideration  of  this 
case  leads  us  to  the  conclusion  that  the  following  state- 
ment of  the  facts  in  the  argument  of  counsel  for  appel- 
lant Killmar  is  substantially  correct:  "The  bridge  in 
question  was  ordered  constructed  bv  an  ordinance  of 
the  city  council  duly  passed;  that  plans  and  si)ecifica- 
tions  for  said  bridge  were  prepared  by  the  city  engineer, 
and  submitted  to  and  approved  by  the  board  of  public 
works,  before  the  board  advertised  for  proposals;  that 
the  board  did  duly  advertise  for  proposals  for  the  con- 
struction of  said  bridge,  as  required  bv  law;  that  the 
defendant  John  H.  Killmar  and  others  submitted  bids, 
in  response  to  said  advertisement,  for  the  consftruction 
of  the  bridge  according  to  the  plans  and  specifications 
of  the  city  on  file,  as  stated  in  the  advertisement  for 
bids;  that  all  of  the  bids  were  regularly  filed  with  the 
board  of  public  works  on  or  before  the  last  day  fixed  for 
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receiving  bids;  that  Killmar's  "bid  was  the  lowest  of  all 
the  bids  submitted;  that  Killmar^s  bid  was  accepted  by 
the  board  of  public  works  and  the  city  council,  and  a 
contract  entered  into  with  the  said  Killmar  by  the  board 
of  public  works,  on  behalf  of  the  city  of  Des  Moines,  on 
the  sixth  day  of  August,  1896;  that  said  contract  so 
entered  into  was  regularly  approved  by  the  city  council; 
that  there  has  been  no  bad  faith  or  fraud,  or  any  unfair 
advantage  or  intentional  wrong,  on  the  part  of  the  city 
couneil  or  city  engineer  or  board  of  public  works  or 
Killmar,  with  respect  to  any  of  the  transactions  relating 
to  the  letting  and  construction  of  this  bridge;  that  all  of 
the  steps  required  to  be  taken  by  the  board  of  public 
works,  the  city  engineer,  and  city  council,  by  the  ordi- 
nances of  the  city  or  statutes  of  the  state,  have  been  duly 
complied  with,  unless  it  be,  as  it  is  claimed,  that  the 
plans  and  specifications  which  were  prepared-  by  the 
dty  engineer  and  adopted  by  the  board,  and  upon  which 
proposals  were  invited  and  submitted,  were  not  such  as 

the  law  required.  It  is  claimed  in  the  i>etition, 
1  among  other  things,  that  the  plans  and  si)ecifica- 

tions  of  the  city  were  such  that  competitive  bids 
could  not  be,  and  in  fact  were  not,  made  thereon;  that 
Kill  mar's  bid  was  not  the  lowest  bid."  Plaintiflf's  con- 
tention as  to  the  illegality  of  the  contract  is  based  upon 
the  following  provisions  of  the  statutes  of  the  state  and 
of  the  ordinances  of  the  city :  In  chapter  1  of  the  Acts  of 
the  Twenty-second  General  Assemblv  (section  3),  it  is 
provided:  "The  city  engineer  shall  furnish  said  board 
(board  of  public  works)  from  time  to  time  estimates  of 
the  cost  of  material  for  any  improvement  to  be  ordered 
or  advertised  for  by  said  board,  tosrether  with  the  plans 
and  specifications  therefor."  Section  5  of  the  same 
act  provides:  "Said  board  of  public  works  shall  adver- 
tise for  bids  and  make  all  coiftracts  on  behalf  of  the 
city  •  •  •  whenever  the  same  ^hall  be  ordered  by 
the  city  council,     •     •     •    and  proposals  for  bids  shall 
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be  published  at  least  two  weeks  in  two  of  the  daily 
newspapers  in  such  citiee.  ♦  ♦  ♦  The  proposals  for 
bids  shall  state  the  amount  and  different  kinds  of  mater- 
ial to  be  furnished,  and  kinds  of  improvement,  and  the 
time  and  conditions  upon  which  bids  shall  be  receiyed. 
The  board  shall  have  power  to  reject  any  and  all  bids. 
All  such  contracts  shall  be  made  with  the  lowe&t  bidder, 
but  it  shall  not  be  necessary  before  proposals  are  pub- 
lished or  bids  received  to  determine  specifically  the  kind 
of  material  to  be  used."  The  provisions  of  the  ordinance 
being  substantially  the  same  as  the  requirements  of 
section  3  of  the  statute,  they  need  not  be  stated.  It 
appears  that  the  city  engineer  did  furnish  the  board 
with  plans  and  specifications  for  the  bridg:e  in  question, 
which  we  think  were  in  compliance  with  the  statute. 
Now,  a  plan  is  a  design,  a  delineation,  or  projection  on 
a  plane  surface  of  the  ground  lines  of  a  structure,  wbich 
are  reduced  in  size,  the  relative  positions  of  which,  and 
their  proportions,  are  preserved.  A  specification  is  said 
by  the  same  author  to  denote  a  particular  or  detailed 
statement  of  the  various  elements  involved.  Black, 
Law  Dictionary,  tits.  "Plan,"  "Specification."  It  is 
not  practicable  to  set  out  in  this  opinion  the  plans  and 
specifications  in  fact  furnished.  The  evidence  shows 
without  dispute  that,  while  the  plans  and  specifications 
were  not  as  full  and  complete  as  it  was  possible  to  make 
them,  still  they  were  quite  comprehensiye,  and  suffi- 
ciently definite  and  elaborate  for  the  purpose  intended, 
and  conformed  to  the  statutory  requirements. 

II.  It  is  said  that  the  advertisement  of  the  board 
of  public  works  for  proposals  was  defective  in  not  stat- 
ing the  amount  and  different  kinds  of  material  to  be 

furnished.  The  sliatute  and  ordinance  required 
2  that  "proposals  for  bids  shall  state  the  amount 

and  different  kinds  of  material  to  be  furnished." 
Now,  by  the  very  terms  of  the  printed  advertisement 
inviting  bide,  the  plans  and  specifications  heretofore 
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mentioned  were  made  a  part  of  said  proposals.  A  fair 
construction  of  the  statute  and  ordinance  would  not 
require  the  advertisement  to  contain  in  detail  the  num- 
ber of  pounds  of  iron  or  other  material  to  be  used  in  the 
structure.  If,  from  the  advertisement,  and  the  plans 
and  specifications  which  were  a  part  of  the  proposal, 
and  which  were  on  file  in  the  office  of  the  board,  and 
open  to  the  inspection  of  all  persons,  the  amount  and 
different  kinds  of  material  appeared,  or  if  from  what 
did  appear  in  said  plans  and  specifications  the  amount 
and  different  kinds  of  material  mierht  be  determined 
beyond  question  by  mere  computation,  then  the  spirit 
and  intent  of  the  law  and  ordinance  were  complied 
with,  even  though  said  amount  of  the  different  kinds 
of  material  was  not  computed  and  stated.  In  other 
words,  here  we  have  an  advertisement  for  proposals 
wherein  the  -plans  and  specifications  are  so  full  that 
they  furnish  all  the  data  from  which  to  determine  the 
exact  amount  and  kind  of  all  the  materials  which  were 
necessary  for  the  completion  of  the  structure.  Nothing 
remained  to  be  done  save  to  make  the  computations 
from  the  data  given,  and  to  state  the  result  Every 
bidder  was,  by  the  facts  and  data  given,  enabled  to 
know  by  computation  what  material  would  be  needed, 
and  the  amount  of  it  It  would  be  technical  construc- 
tion, indeed,  which  would  hold  that,  though  the  pro- 
posals had  furnished  data  from  which  all  holders  could 
compute  and  with  certainty  arrive  at  the  exact  amount 
of  the  several  kinds  of  material  to  be  used,  still,  because 
the  city  engineer  had  not  made  the  computation,  the 
proposals  should  be  held  insufficient.  It  is  a  question, 
simply,  whether,  under  the  statute,  we  should  hold  this 
proposal  insufficient  because  the  amounts  of  the  sev- 
eral kinds  of  material  were  not  computed  and  written 
out,  when  every  fact  was  given  from  which  any  bridge 
man  could  compute  with  accuracy  the  amounts  of  said 
several  kinds  of  material.    The  evidence  shows  that, 
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from  the  data  furnished,  any  man  competent  to  build  a 
bridge  could,  by  simple  computation,  arrive  at  the  exact 
amount  of  the  several  kinds  of  material  required.  To 
illustrate,  the  dimensions  of  the  floor  of  the  bridge,  and 
the  kind  and  thickness  of  the  lumber  it  shall  be  built  of, 
are  stated,  but  the  number  of  feet  of  lumber  to  be  con- 
tained in  it  is  not  computed  and  stated.  Are  we  there- 
fore to  hold  that  the  statute  has  not  been  complied 
with?  Such  a  construction,  it  occurs  to  us,  would  be 
unwarranted. 

III.  In  the  specifications  it  is  provided  that  each 
bidder  must  submit,  with  his  bid,  "strain  sheet  and 
fully  detailed  plan."    Counsel  argrue  that  the  proposals 

called  for  bids  based  upon  said  plans  furnished 
3  by  the  bidder,  and  hence  each  man  bid  on  his  own 

plans  and  specifications,  and  therefore  there 
could  be  no  lowest  bidder.  This  claim  we  do  not  think  is 
sustained  by  the  record.  The  bids  were  made  upon  plans 
and  specifications  furnished  by  the  city,  and  the 
detailed  plans  furnished  by  bidders  were  to  advise  the 
city  authorities  of  the  interpretation  of  its  plans  and 
specifications  by  the  bidder,  and  their  method  of  execu- 
tion. The  bids  were  competitive,  were  made  from  the 
city's  plans  and  specifications,  and  no  fraud  or  bad  faith 
is  claimed  to  have  existed  or  been  exercised.  No  one 
is  here  claiming  that  the  work  was  let  for  too  large  a 
sum,  and,  in  fact,  the  whole  case  impresses  us  as  one 
wherein  pure  technicalities  are  relied  upon  by  appel- 
lant which  go  to  the  form  rather  than  to  the  substance 
of  the  provisions  of  the  statute  and  ordinances.  The 
decree  of  the  district  court  is  reversed. 


\%  2u  Albert  Noble  v.  Silas  White,  Appellant. 

135    200|         Malicions  FrogecutloD:    malice.    Bringing  a  criminal  prosecution  for 
liS    OT?        18    wilful  trespass  on  land,  knowing  that  the  only  remedy  is  a  civil 
action  for  the  possession  of  the  land,  shows  malice,  even  if  the 
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l9  person  instituting  the  prosecution  is  entitled  to  the  possession  of 
the  land. 

Advice  op  ooitNSEii.    An  attorney  who  has  testified  as  to  the  advice 
8    he  gave  defendant  as  to  the  bringing  of  prosecution  cannot  be 

14  asked^  on  oross^examinationi  what  his  advice  would  have  been  on 
a  state  of  facts  which  was  not  disclosed  to  him  by  defendant. 

iNSTRtTcnoNs:    Pleadings,    Ll  an  action  for  maliciously  instituting 

criminal  prosecutions  for  wilful  trespass  on  land,  whefe  the  undis- 

4    puted  evidence  shows  the  existence  of  a  lease  of  the  land  by 

defendant  to  plaintiff,  it  is  not  error  for  the  court  to  recognize 

16  that  fact  in  its  instructions  to  the  jury,  though  the  lease  is  not 
specifically  pleaded. 

Instructions.  An  instruction  in  an  action  for  malicious  prosecu- 
tion, that  the  fact  that  the  grand'  jury  ignored  the  information, 
and  that  the  defendant  was  acquitted  before  a  justice  of  the 
peace,  is  no  evidence  of  want  of  probable  cause,  but  the  testi- 
mony on  that  point  is  only  admitted  to  show  that  the  prosecution 

15  has  ended,  is  as  favorable  to  defendant  as  a  requested  instruc- 
tion, that  the  ignoring  of  the  indictment  by  the  grand  jury  can- 
not be  considered  in  evidence  to  show  absence  of  probable  cause 
or  as  showing  malice  on  his  part. 

Evidence:    Cross-examinalion.    A  witness  cannot  be  cross-examined 
as  to  whether  he  has  been  fined  for  contempt  of  court  for  inter- 
8    ference  in  the  suit,  where  the  evidence  does  not  tend  to  show  any 
feeling  on  his  part  against  the  party  cross-examining  him. 

8awe,    Plaintiff  in  an  action  for  malicious  prosecution  who  has  te  s 

titted  that  the  claim  belongs  to  him,  cannot  be  asked  on  cross- 

7    examination  whether  there  is  any  one  to  get  a  share  of   the 

damages,  with  a  view  to  showing  that  his  attorney  was  to  have 

a  contingent  fee. 

Evidence  of  Prosecution,    Kvidence  showing  that  the  prosecution  on 

4  which  an  action  for  malicious  prosecution  is  based  has  been 
ended  is  admissible,  where  tlie  answer  denies  that  it  has  been 
ended 

Earmless  errm\  It  is  not  prejudicial  error  to  permit  the  amount  of 
notes  to  be  shown  by  tlie  testimony  of  a  witness  instead  of  by 

5  producing  the  notes,  where  there  is  not  dispute  as  to  the  amount 
thereof. 

leasing.  The  retention  of  rent  notes  by  a  principal  and  his  consent 
3  to  the  occupancy  of  the  farm  by  the  tenant  is  evidence  of  a  ratifl- 
17    cation  of  an  unauthorized  lease  by  his  agent. 

Same,    The  lease  is  the  best  evidence  of  land  conveyed  thereby,  and 

6  it  is  not  competent  to  ask  a  witness  on  cross-examination  if  the 

lease  aocs  not  describe  a  certain  tract  of  land. 
Vou  103  la— 23 
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BebuUcU.  Defendant  is  not  prejudiced  by  the  admission  of  a  declara- 
tion against  him,  in  rebuttal,  which  was  competent  eyidence  for 

18  the  plaintiff,  in  chief,  where  he  was  afforded  an  opportunity  to 
deny  or  explain  the  same. 

Relevancy,    Evidence  that  it  was  a  damage  to  a  place  to  have  the  sod 

plowed  up  is  inadmissible  in  an  action  by  a  tenant  against  his 

9    landlord  for  malicious  prosecution  based  on  charges  made  by  the 

latter  against  the  former  for  wilful  trespass  in  plowing  land, 

where  the  plaintiff's  guilt  or  innocence  of  the  criminal  charges 

11  depended  upon  whether  or  not  he  had  authority  under  the  lease  to 
plow  the  grass  land. 

Bame.  The  testimony  of  defendant  in  an  action  for  malicious  prose- 
cution based  on  charges  of  wilful  trespasses  upon  his  land,  that 
some  of  the  best  men  said  that  the  plaintiff  was  damaging  his 
9  property  to  the  amount  of  five  hundred  dollars,  is  inadmissible 
even  if  defendant  has  a  right  to  show  what  rumors  as  to  the 
destruction  of  his  property  had  come  to  his  knowledge,  before 
filing  the  information. 

Reputation  of  plaintiff.  Evidence  as  to  the  reputation  of  plaintiff  in 
an  action  for  malicious  prosecution  for  being  quarrelsome  and  a 

12  bully  is  inadmissible,  where  the  plaintiff's  guilt  or  innocence  of 
the  criminal  charges  made  against  him  depends  upon  whether  or 
not  he  had  authority  under  a  lease  from  the  latter  to  plow  the  lat- 
ter's  grass  land. 

Self-serving  declarations.  A  party  cannot  testify  to  declarations 
made  by  him  in  his  own  favor  to  a  witness,  in  the  absence  of  the 

10  other  party,  where  they  are  not  in  rebuttal  of  anything  said  by  the 
witness. 

Terdict:  impeachment  of.  Statements  made  by  jurors  to  others  of 
the  panel,  after  retiring  to  consider  of  their  verdict,  which  are 
calculated  to  arouse  sympathy  for  defendant,  and  to  reduce  the 

20  verdict  against  him,  cannot  be  assigned  as  error  by  him,  Jirst, 
because  they  inhere  in  the  verdict  and  secondly,  because  they 
were  not  prejudicial  to  defendant. 

ippeaU    An  additional  abstract  of  the  evidence  filed  by  the  appellee 
1    which  is  necessary  to  the  full  presentation  of  the  cause  to  the 
supreme  court,  will  not  be  stricken  from  the  files. 

Appeal  from  Page  District  Court — Hon.  W.  R.  Geeen 

Judge. 


Wednesday,  October  20,  1897. 
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Action  in  two  counte  to  recover  damages  for  two 
criminal  prosecutions  commenced  by  the  defendant 
again^  the  plaintiff  for  wilful  trespass  on  the  land  of 
another,  which  prosecutions  are  alleged  to  have  ended, 
and  to  have  been  prosecuted  through  malice,  and  with- 
out probable  cause.  One  information  was  filed  May  4, 
1895,  before  a  justice  of  the  peace,  and  the  other  July  9, 
1895,  before  the  same  justice.  Defendant  answered, 
admitting  that  he  filed  said  informations,  and  denying 
every  other  allegation  in. the  petition.  Verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff,  and 
defendant  appeals. — Affirmed. 

C.  S.  Keenan  and  G.  B.  Jennings  for  appellant. 

Z).  H.  Chiles  and  Parslow  &  Scott  for  appellee. 

Given,  J. — I.    Appellant  moves  to  strike  an  addi- 
tional abstract  filed  by  appellee,  on  the  grounds  that  it 
is  only  a  correction  of  clerical  and  typographical  errors, 
and  that  it  gives  questions  and  answers.    The 

1  additional  abstract  is  no  more  open  to  these 
objections  than  is  the  abstract  of  appellant.    It 

appears  that  said  additional  abstract  is  necessary  to  a 
full  presentation  of  the  case,  and  the  motion  is  therefore 
overruled. 

11.     Appellant  argues  twenty-two  assignments  of 
error  based  upon  rulings  on  evidence,  and  other  assign- 
ments based  upon  the  instructions.  To  an  understanding 
of  these  questions,  it  is  necessary  to  state  in  a  general 
way  the  facts  and  circumstance  out  of  which  th^ 

2  criminal  prosecutions  grew.    Defendant  author- 
ized one  Thompson  to  lease  a  farm  owned  by 

defendant,  and  Thompson  leased  the  same  from  Sep- 
tember, 1894,  to  March  1,  1896,  to  the  plaintiff,  they 
executing,  in  duplicate,  a  written  lease,  and  the  plaintiff 
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executing  his  two  promisfiory  notee,  with  Peter  Lavine 
as  surety,  for  the  rent.  Plaintiff  went  into  possession, 
and  Thompson  delivered  the  notes  and  one  copy  of  the 
lease  to  the  defendant,  who  thereafter  continued  to  hold 
the  same.  There  is  a  dispute  whether  defendant  had 
authorized  Thompson  to  lease  the  land  on  the  terms 
that  he  did.  The  jury  was  warradted  in  finding  that  he 
did  so  authorize,  and  that  he  acquiesced  in  the  terms  of 
the  lease  and  of  the  plaintiff's  possession  under  it,  for  a 
time.  It  appears  that  defendant  became  dissatisfied  with 
the  terms  of  the  lease,  especially  because  it  permitted 
the  plaintiff  to  plow  and  plant  the  grass  land,  and 
and  claims  that  he  and  plaintiff  agreed  upon  a  cancella- 
that  thereafter  he  sought  to  have  the  lease  canceled, 
tion,  and  that  he  tendered  back  said  notes  to  the  plain- 
tiff. The  jury  was  warranted  in  finding  that  defendant 
did  authorize  Thompson  to  lease  on  the  terms  that  he 
did;  that  plaintiff  did  not  agree  to  a  cancellation  of 
the  lease;  and  that  the  notes  were  never  tendered  to 
the  plaintiff.  Defendant  was  absent  during  the  winter 
of  1894,  and  on  his  return  found  that  the  plaintiff  was 
plowing  the  grass  land,  and  it  was  for  this  that  the 

prosecutions  were  instituted.  The  jury  was  war- 
3  ranted  in  finding  that  the  defendant  was  not 

justified  by  the  advice  of  counsel  in  bringing  the 
prosecutions,  for  that  he  did  not  lay  all  the  facts  known 
to  him  before  counsel,  and  for  that  one  or  more  of  those 
whom  he  consulted  advised  him  that  his  remedy  was  by 
civil  action.  They  were  also  warranted  in  finding  that 
the  defendant  resorted  to  these  criminal  prosecutions 
to  secure  possession  of  the  farm,  instead  of  a  civil 
action,  for  the  purpose  of  avoiding  responsibility  for 
costs.  We  have  stated  sufficient  to  show  that  a 
material  question  in  the  case  is  whether  the  defendant 
had  probable  cause  for  commencing  said  prosecutions, 
and  that  the  jury  had  sufficient  warrant  for  finding  that 
he  did  not  have  probable  cause. 
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III.     We  now  proceed  to  consider  the  assignments 
of  error  argued. 

Appellant's  first  complaint  is  that  the  court  allowed 

evidence  to  be  introduced  showing  that  the  prosecutions 

had  been  ended,  and  in  assuming  in  the  instructions 

that  they  were  ended.    The  answer  denies  that 

4  they  were  ended.    Therefore  the  evidence  was 
properly  admitted,  and,  as  it  showed  without  con- 
flict Ahat  they  were  ended,  the  court  had  a  right  to 
accept^that  fact  in  instructing. 

There  was  no  error  in  permitting  the  plaintiff 

to  state  the   amount   of  the   notes,  and   that  they 

were  given  for  the  rent.    There  was  no  dispute 

5  as  to  either  of  these  facts,  and  the  ruling,  if 
erroneous,  was  without  prejudice. 

The  plaintiff  was  asked  if  any  part  of  the  damages 
claimed  had  been  paid  to  him.    It  is  contended  that  this 
was  leading,  but  not  objectionably  so,  we  think.    Appel- 
lant asked  a  witness  on  cross-examination  if  the 

6  lease  did  not  describe  three  quarter  sections  of 
land,  and  showed  him  the  paper.    The  paper  was 

the  best  evidence,  and  the  objection  was  properly 
sustained. 

Plaintiff,  having  testified  that  this  claim  belonged 

to  him,  was  asked  by  appellant  if  there  was  any  one  to 

get  a  share  of  the  damages,  with  a  view,  no 

7  doubt,  of  showing  that  counsel  had  a  contract 
for  a  contingent  fee.    Whether  or  not  this  wa& 

true  was  immaterial  to  the  defendant. 

Appellant  asked  the  witness  Thompson  with  refer- 
ence to  the  lease:  "That  does  not  express  your  con- 
tract." There  was  no  question  but  that  the  lease 
expressed  the  contract  as  made  between  Thompson  and 
plaintiff,  and  no  error  in  the  ruling  disallowing  it  to  be 
answered. 
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Witness  Ming  was  aeked  by  appellant  on  cross- 

exanination  if  he  had  been  fined  for  contempt  of 

court  for  interference  in  this  suit.    Appellee's 

8  objection  was  properly  sustained,  as  the  evidence 
did  not  tend  to  show  any  feeling  upon  the  part 

of  the  witness  against  the  defendant. 

G.  I.  Miller,  an  attorney  at  law,  was  called  by  the 
defendant  to  establish  his  defense  that  he  acted  under 
the  advice  of  counsel.  Appellant  asked  him :  "Now,  he 
had  explained  to  you  the  nature  of  this,  what  he  termed 
an  'irregular  lease,'  that  did  not  describe  his  ground, 
had  he?"  This  was  objected  to,  and  properly  sustained, 
as  leading. 

Appellant,  being  examined  in  his  own  behalf,  said: 

"Some  of  the  best  men  said  they  were  damaging  my 

property  to  the  amount  of  three  hundred  dollars."  This 

the  court  excluded,  it  being  conceded  that  the 

9  plaintiff  was  plowing  the  grass  land, — a  fact 
which  was  undoubtedly  known  to  defendant  at 

the  time  he  filed  the  informations.  Let  it  be  conceded 
that  defendant  had  a  right  to  show  what  rumors  as  to 
the  destruction  had  come  to  his  knowledge  before  filing 
the  informations;  yet,  with  this  concession,  there  was 
no  error  in  withdrawing  the  statements  from  the  jury. 

Appellant   was   asked   on   re-direct   examination 

what  he  said  to  John  Good  in  which  the  subject  of  a 

shotgun  was  mentioned,  if  it  was  mentioned.     The 

objection  was  properly  sustained,  because  the 

10  matter  called  for  was  not  in  rebuttal  of  anything 
said  by  Good,  and  called  for  the  statements  of  the 

appellant  himself;  and  there  was  no  error  in  the  state- 
ment of  the  court  that  appellant  could  not  introduce  his 
own  declarations  here  in  his  own  support. 

Appellant  complains  that  one  Olson  was  not  per- 
mitted to  answer  whether  it  was  a  damage  to  appel- 
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lant'fi  place  to  have  the  sod  plowed  up  at  that  time. 
Plaintiff's  guilt  or  innocence  of  the  criminal 

11  charges  depended  upon  whether  he  had  author- 
ity under  the  lease  to  plow   the  grass  land, 

and  under  the  issues  there  was  no  error  in  excluding  the 
opinion  of  the  witness. 

The  same  witness   was   asked   if   he   knew   the 

general  reputation  of  plaintiff  for  being  quarrelsome 

and  a  bully.    The  objection  was  properly  sus- 

12  tained,  as  these  traits  of  character  were  not 
involved  in  the  ihsue. 

One  Cromwell,  having  testified  to  a  conversation 
with  appellant  in  the  summer  of  1894,  about  renting  his 
farm,  stated  as  follows:  "I  had  another  conversation 
with  him  in  a  few  days,  near  the  same  place.  He  (Mr. 
White)  told  me  then:  *If  you  want  to  rent  the  farm 
now,  you  must  speak  to  Mr.  Frank  Thompson,  because 
I  have  left  it  with  him.  Whatever  you  do  with  him  is 
all  right  with  me.'    That  was  near  a  week  after 

13  the  other  conversation."    The  court  excluded  the 
first   conversation   and    admitted    that   quoted 

above.  This  was  competent  evidence  for  the  plaintiff 
in  chief,  and,  while  it  is  true  that  it  was  introduced  in 
rebuttal,  appellant  w^as  not  prejudiced  by  that  fact,  as 
an  opportunity  remained  to  him  to  deny  or  explain  the 
statement. 

Mr.  Good,  with  whom  appellant  had  counseled, 
was  asked  on  cross-examination:    "If  a  man  was  irre- 
sponsible financially,  and  was  destroying  a  man's  prop- 
erty, would  he  advise  a  criminal  proceeding  if  the  party 
was   wilfully   doing   it?"    The   objection    was 

14  properly  sustained,  as  it  is  immaterial  what  the 
witness  might  have  advised  under  such  circum- 
stances. It  was  only  the  circumstances  as  disclosed 
to  him,  and  advice  that  he  gave  thereon,  that  were 
material  in  this  case. 
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Other  objections  to  rulings  on  the  evidence  are 
suflSciently  answered  in  what  we  have  said.  We  do  not 
discover  any  errors  prejudicial  to  the  appellant  in  any 
of  the  rulings  on  evidence  complained  of. 

IV.  We  now  consider  the  exceptions  to  instruc- 
tions refused  and  given. 

Appellant  asked  an  instruction  to  the  effect  that 
the  ignoring  of  the  indictment  by  the  grand  jury  can- 
not be  considered  in  evidence,  as  tending  to  show 
absence  of  probable  cause,  or  as  showing  malice 
15  on  the  part  of  the  defendant.  This  instruction 
was  marked  "Modified  and  given,"  and  the  court 
instructed  that  "the  fact  that  the  grand  jury  ignored 
the  information,  and  that  defendant  was  acquitted 
before  the  justice  of  the  peace,  is  no  evidence  of  want 
of  probable  cause,  but  the  testimony  on  this  point  is 
only  admitted  to  show  that  the  prosecutions  in  question 
have  ended. '^  The  instruction  given  was  quite  as  favor- 
able to  the  defendant  as  that  asked. 

In  further  instructing  on  the  subject  of  probable 
cause,  the  court  used  this  language:  "Even  if  the  lease 
was  not  authorized  or  ratified,  if  the  plaintiff,  in  going 
upon  the  premises,  acted  under  an  honest  belief  of  right 
so  to  do,  then  a  prosecution  therefor  would  not  be  well 
founded;  and,  if  defendant  knew  that  plaintiff  so  acted, 
then  the  prosecution  would  be  without  probable  cause, 
the  same  as  it  would  if  the  lease  had  been  authorized 
or  ratified.  If,  on  the  other  hand,  the  lease  was  not 
authorized  or  ratified,  and  the  defendant  had  reason  to 
believe,  from  a  talk  had  with  plaintiff  with  reference  to 
a  settlement  of  damages  claimed  by  defendant,  or  from 
other  matters,  that  the  plaintiff  knew  that  his  claim  to 
the  premises  was  unfounded,  but  persisted,  against 
the  objections  of  defendant,  in  going  upon  the  prem- 
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ifi€s  in  question,  then  the  defendant  would  have  prob- 
able cause  for  instituting  the  prosecutione.^' 

16  Appellant  contends  that,  as  no  lease  was  pleaded 
or  put  in  evidence,  it  was  error  for  the  court  to 

recognize  the  existence  of  a  lease.  The  undisputed 
evidence  showed  the  existence  of  a  lease,  and  it  was 
not  error  for  the  court  to  recognize  that  fact  in  the 
instructions. 

It  is  further  contended  that  the  retention  of  the 
notes  by  the  defendant,  or  his  consent  to  the 

17  occupancy  of  the  farm,  was  not  evidence  of  rati- 
fication; but  we  think  it  was  directly  so. 

Apj^ellant  insists  that  it  was  error  to  instruct  that, 
if  plaintiff  acted  upon  an  honest  belief  of  right  to 
occupy  the  premises,  then  the  prosecutions  were  not 
well  founded,  for  the  reason  that  plaintiff's  belief  could 
not  influence  the  action  of  the  defendant  in  bringing 
the  prosecutions.  This  claim  ignores  the  fact  that  in 
the  same  connection  the  court  said:  "If  the  defendant 
knew  he  so  acted,  then  the  prosecution  would  be  with- 
out probable  cause  ;'^  thus  making  defendant's  knowl- 
edge an  element  of  the  inquiry. 

The  court  defined  malice  as  "such  a  state  of  mind 

as  leads  to  the  intentional  doing  of  some  wrongful  act 

knowing  it  to  be  without  just  cause  or  legal 

18  excuse."  Appellant  complains  of  this  definition, 
and  contends  that  "malice  in  law  is  in  the 

doing  of  a  wrongful  act."    The  definition  given  is 
correct  as  applied  to  this  case. 

The  court  instructed  that  "if  the  defendant  knew 

that  his  only  remedy  was  in  a  civil  action,  and  wilfully 

or  recklessly  commenced  the  criminal  prosecutions. 

this  would  show  malice,  although  the  defendant 

19  was  in  fact  entitled  to  the  possession  of  the 
premises;  and  malice  would  especially  be  shown 

if  the  defendant  had  in  fact  authorized  Thompson  to 
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lease  the  preintees  upon  the  terms  upon  which  it  was 
leased  by  the  latter,  but,  by  reason  of  having  got  a 
better  offer  on  the  land,  instituted  the  criminal  prosecu- 
tions for  the  purpose  of  forcing  the  plaintiff  to  abandon 
the  land  in  question."  He  may  be  said  to  have 
been  actuated  by  malice.  Appellant  contends  that 
there  is  no  evidence  that  there  was  a  better  offer  on  the 
land,  but  we  think  otherwise.  Appellant  also  com- 
plains of  that  part  of  the  instruction  to  the  effect  that, 
if  defendant  knew  that  his  remedy  was  in  a  civil  action, 
this  would  show  malice  in  commencing  the  criminal 
prosecutions.  It  is  insisted  that  his  remedy  was  not 
in  civil  action;  but,  be  that  as  it  may,  one  or  more  of  the 
counsel  whom  he  consulted  so  advised  him,  and  the 
inquiry  is  as  to  the  knowledge  under  which  he  acted. 
It  is  claimed  that  the  court  erred  in  saying  that  there 
could  be  malice  in  bringing  the  prosecutions,  "although 
the  defendant  was  in  fact  entitled  to  the  possession  of 
the  premises."  Taken  alone  this  might  be  error,  but 
taken  in  its  connection  it  is  not  It  was  bringing  the 
prosecutions  knowing  that  his  only  remedy  was  in  a 
civil  action  that  shows  malice,  even  if  he  was  entitled  to 
possession. 

We    discover    no    error    in    refusing    or    giving 
instructions. 

V.  Appellant  complains  of  the  overruling  of  his 
motion  for  a  new  trial,  on  the  grounds  that  the  verdict 
is  contrary  to  the  evidence,  and  is  the  result  of  passion 
and  prejudice,  as  shown  by  certain  alleged  misconduct 
of  the  jury,  as  shown  by  the  aflSdavits  of  some  of  the 
jurors.  For  reasons  already  stated,  we  are  of  the  opin- 
ion that  the  verdict  is  fully  sustained  by  the  evi- 
20  dence.  It  appears  by  these  affidavits  that  after 
it  had  been  decided  to  find  for  the  plaintiff,  and 
before  the  amount  had  been  determined,  remarks  were 
made  by  some  of  the  jurors  to  others  of  the  panel  as  to 
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the  mental  condition,  conduct,  and  disposition  of  the 
defendant,  and  were  made  with  respect  to  the  amount 
of  the  verdict  to  be  returned.  In  so  far  as  the  state- 
ments relate  to  matters  inhering  in  the  yerdict,  they 
were  incompetent,  and  cannot  be  considered.  Darrance 
V.  Preston,  18  Iowa,  396;  Bryson  v.  Railway  Co.,  89 
Iowa,  677;  Dunlavey  v,  Watson,  38  Iowa,  398;  Fulliam 
V.  City  of  Muscatine,  70  Iowa,  436.  It  does  not  appear 
that  appellant  was  prejudiced  in  any  of  the  statements 
made,  but,  on  the  contrary,  if  they  had  any  effect,  it  wae 
to  arouse  sympathy  for  him,  and  to  reduce  the  amount 
of  the  verdict. 

We  find  no  error  in  either  of  the  particulam 
assigned  and  argued,  and  the  judgment  is  therefore 

AFFIBMBD. 


I.  Whitney,  Appellant,  v.  Waeebn  Gammon,  et  al.      m  m\ 

Leij  And  Sale:    notice  to  sheriff.    After  exempt   property  had  juS  ^ 
been  seized  on  execution,  the  judgment  debtor  sold  it  to  plaintiff. 
To  induce  the  sheriff  to  sell  the  property,  the  judgment  creditor 

1  executed  bond  to  indemnify  the  sheriff  and  any  claimant.  Code, 
1878,  section  8055,  provides  that  if,  on  levy  of  execution,  the  officer 
receives  notice  that  the  property  is  claimed  by  a  third  person,  he 
may  release  the  levy,  unless  bond  is  given,  but  that  he  shall  be 

3  protected  from  liability  until  he  receives  such  notice.  Held,  that 
plaintifTs  right  to  sue  on  the  bond  was  unaffected  by  failure  to 
give  the  sheriff  notice  of  his  claim;  the  object  of  the  notice  being 
merely  to  enable  the  officer  to  protect  himself  by  demanding 
indemnity  which,  here,  he  had  taken  without  such  notice. 

Exempt  property.  As  the  judgment  debtor  need  not  give  such 
notice  when  he  claims  such  property  as  exempt,  no  notice  need  be 

8  given  by  one  who  purchases  from  him  after  the  levy,  since  he 
takes  it  with  aU  the  rights  of  the  seUer. 

PuBUO  POLICY.  A  bond  given  to  indemnify  a  sheriff  against  damages 
from  the  seizure  and  sale  of  personal  property  under  an  execu- 
tion, and  to  secure  to  any  claimant  of  the  property  any  damages 

4  he  may  sustain  by  reason  of  such  seizure  and  sale,  is  not  void, 
although  it  turns  out  that  the  property  was  exempt  and  not  sub- 
ject to  levy,  where  there  was  a  controversy  between  the  parties  at 
the  time  the  bond  was  given,  as  to  the  character  of  the  property. 
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Citing  MilJ^  V.  Rhodes,  20  Ohio  St  494;  Marsh  v.  Gold,  2  Pick. 
286;  Mays  v.  Joseph,  34  Ohio  St.  22. 

Ltmitation  of  Actions:    indbmnitf  bond.    While  an  action  against 

the  sheriff  for  wrongful  levy  must  be  brought  within  three  years, 

2    an  action  seeking  to  recover  damages  on  account  of  such  levy 

6    may  be  brought  against  those  who  made  a  bond  to  indemnify  the 

sheriff  for  making  it,  within  ten  years  after  the  execution  of  such 

bond. 

Appeal  from  Shelby  District  Court. — Hon.  W.  S.  Lewis, 

Judge. 

Wednesday,  October  20,  1897. 

Action  at  law  upon  an  indemnifying  bond.  Defend- 
ants demurred  to  the  petition,  and  their  demurrer  was 
sustained.    Plaintiff  appeals. — Reversed. 

B.  I.  Salinger  and  Whitney  Bros,  for  appellant. 
Byers  &  Lockwood  for  appellees. 

Deemer,  J. — I.  Lacey  &  Wells  held  a  judgment 
agains-t  Daniel  Whitney.  Execution  iesued  ui>on  this 
judgment,  and  the  sheriff  seizcMi  two  horses  thereunder, 
which  were  exempt  from  execution,  in  the  hands  of 
Whitney.  Thereafter,  and  on  the  same  day,  D.  Whitney 
sold  the  horses  to  the  appellant,  I.  Whitney.  To  induce 
the  sheriff  to  sell  the  horses,  Lacey  &  Wells,  with  Gam- 
mon and  Wheeler  as  sureties,  executed  an  indemnifying 
bond  to  the  sheriff,  and  the  horses  were  sold  on  the 
twenty-third  day  of  February,  1889.  The  bond  was 
executed  on  the  ninth  day  of  the  same  month.  T^is 
action  is  upon  the  bond  to  recover  the  value  of  the 
horses.  The  defendant  demurred  to  the  petition  recit- 
ing these  facts,  upon  the  grounds:  (1)  That  plaintiff 
failed  to  give  the  sheriff  any  notice  of  her  claim  to  the 
property;  (2)  that  the  bond  was  void,  because  given  to 
the  sheriff  to  indemnify  for  the  sale  of  exempt  property; 
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(3)  that  the  action  is  barred  by  the  statute  of  limitations^ 
This  demurrer  was  sustained. 

II.  The  statutes  (Code  1873)  relating  to  the  giving 
of  notice  and  the  taking  of  bonds  are  as  follows: 

"3055.  An  officer  is  bound  to  levy  an  execution  on 
any  i>ersonal  property  in  the  possession  of,  or  that  he 
has  reason  to  believe  belongs  to  the  defendant,  or  on 
which  the  plaintiff  directs  him  to  levy,  unless  he 
1  has  received  notice  in  writiner  from  some  other 

person,  his  agent,  or  attorney  that  such  property 
belongs  to  him;  or  if  after  levy  he  receives  such  notice, 
such  officer  may  release  the  property  unless  a  bond  is 
given  as  provided  in  the  next  section;  but  the  officer 
shall  be  protected  from  all  liability  bv  reason  of  such 
levy  until  he  receives  such  written  notice. 

"3056.  When  the  officer  receives  such  notice  he 
may  forthwith  give  the  plaintiff,  his  agent  or  attorney, 
notice  that  an  indemnifying  bond  is  required.  Bond 
may  thereupon  be  given  by  or  for  the  plaintiff,  with  one 
or  more  sufficient  sureties,  to  be  approved  by  the  officer, 
to  the  effect  that  the  obligors  will  indemnify  him 
agains-t  the  damages  which  he  may  sustain  in  conse- 
quence of  the  seizure  or  sale  of  the  property  and  will 
pay  to  any  claimant  thereof  the  damages  he  may  sus- 
tadn  in  consequence  of  the  seizure  or  sale,  and  will  war- 
rant to  any  purchaser  of  the  property  such  estate  or 
interest  therein  as  is  sold;  and  thereupon  the  officer 
shall  proceed  to  subject  the  property  to  the  execution, 
and  shall  return  the  indemnifying  bond  to  the  district 
court  of  the  county  in  which  the  levy  is  made."  ^ 

The  bond  contained  these  conditions:  "Now,  if  the 
said  obligors  shall  and  will  indemnify  the  said  G.  S. 
Rainbow  against  all  damages  which  he  may  sustain  in 
consequence  of  the  seizure  or  sale  under  said  writ  of  the 
following  described  personal  property,  to-wit,  one  light 
bay  horse,  with  star  in  forehead,  and  white  hind  feet, 
four  years  old;  one  dark  bay  horse,  two  white  collar 
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marks  on  right  shoulder, — and  shall  and  will  pay  to 
any  claimant  of  said  property  the  damages  he  may  sus- 
tain in  consequence  of  the  seizure  and  sale  thereof 
*  *  *  then  this  ablig:ation  to  be  void;  otherwise 
to  remain  in  full  force  and  effect."  It  was  given,  not 
only  to  indemnify  the  sheriff,  but  to  secure  to  any  claim- 
ant of  the  property  any  damages  he  might  sustain  by 
reason  of  the  seizure  and  sale  of  the  property. 

2  This  action  is  not  against  the  sheriff  for  his  tres- 
pass, but  is  to  recover  from  the  principal  and 

sureties  on  the  bond,  under  the  last  condition  therein 
named,  the  damages  sustained  by  a  claimant  of  the 
property.  That  part  of  section  3055  relating  to  notice 
before  bringing  suit  has  no  application  to  this  action. 
Bradley  v.  Miller,  100  Iowa,  169.  The  notice  is  for  the 
protection  of  the  sheriff,  who  is  required  to  levy  upon 
any  property  which  the  execution  plaintiff  directs  him 
to  seize,  and  has  no  reference  to  the  liability  of  the 
execution  plaintiff.  Moreover,  the  object  of  the  notice 
is  to  enable  the  officer  to  demand  indemnity.  If  he  has 
in  fact  taken  the  indemnity  without  notice,  neither  he 
nor  the  principal  can  be  heard  to  complain;  certainly 
the  principal  cannot.  Ayres  v.  Dorsey  Produce  Co., 
101  Iowa,  141;  Sanxey  v.  Glass  Co,,  68  Iowa,  546; 
Waterhouse  v.  Black,  87  Iowa,  321.    Aside  from 

3  this,  we  have  held  that,  when  the  execution 
defendant  claims  the  propertv  as  exempt,  he  is 

not  required  to  give  the  notice  provided  by  statute  in  an 
action  against  the  officer.  Parsons  v.  Thotnas,  62  Iowa, 
319;  McCoy  v.  Cornell,  40  Iowa,  457.  Plaintiff  was  not 
the  owner  of  the  property  at  the  time  the  execution 
was  levied.  She  purchased  after  the  seizure,  and  is  rely- 
ing upon  the  fact  that  the  property  was  exempt  to  D. 
Whitney  when  the  levy  was  made.  She  is  entitled  to 
all  the  rights  held  by  D.  Whitnev  at  the  time  the  prop- 
erty was  seized,  may  plead  and  prove  the  exemption, 
and  need  not  do  more  to  establish  her  claim  than  would 
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have  been  required  of  the  execution  defendant.  Red- 
field  V.  Stacker,  91  Iowa,  383.  At  the  time  of  plaintiflf^a 
purchase,  the  levy  had  been  made,  and  she  bought  sub- 
ject to  it.  She  has,  therefore,  just  such  rightfl  as  her 
grantor  had,  and  is  entitled  to  assert  them  as  he  could 
have  done.  He  was  not  required  to  ffive  notice,  and 
there  is  no  reason  why  she  should  be. 

III.  It  is  alleged  in  the  petition  that  the  property 
levied  upon  was  in  fact  exempt,  but  that  Lacey  &  Wells 
claimed  that  it  was  not,  and  that  to  induce  the  officer 

to  sell  they  executed  the  bond  in  suit.    It  thus 

4  appears  that  there  was  a  controversy  between 
the  parties  as  to  the  character  of  the  property. 

In  such  case  the  bond  is  not  void,  although  it  turns  out 
that  the  property  was  not  subject  to  levy.  Bishop,  Con- 
tracts, sections  484,  493;  Miller  v.  Rhoades,  20  Ohio  St. 
494;  Mechem,  Public  Officers,  section  890;  Marsh  v. 
Gold,  2  Pick.  285;  Matjs  v.  Joseph,  34  Ohio  St.  22.  The 
case  of  Cole  v.  Parker,  7  Iowa,  167,  is  not  in  conflict  with 
this  rule. 

IV.  The  third  ground  of  the  demurrer  is  that  the 
action  is  barred  by  the  statute.  The  suit  was  com- 
menced on  the  seventeenth  day  of  August,  1893.    If  it 

were  against  the  sheriff,  it  would  be  barred  by 

5  subdivision  3  of  section  2529  of  the  Code  of  1873. 
As  the  action  is  upon  the  promise  contained  in 

the  bond,  it  is  not  barred  until  ten  vears  after  the  cause 
thereof  accrued.  Code,  section  2529.  Lacey  &  Wells 
could  be  sued  for  their  trespass  independent  of  the 
sheriff.  They  gave  bond  to  secure  anv  claimant  of  the 
property  who  might  suffer  through  their  act.  It  is  in  no 
sense  an  obligation  to  answer  for  the  wrong  of  the 
sheriff,  except  as  he  might  demand  indemnity  from 
them  for  any  damages  adjudged  against  him.  The 
fact  that  plaintiff  might  have  sued  the  sheriff  instead 
of  declaring  upon  the  bond  is  of  no  consequence,  for  the 
sheriff  is  not  the  principal  in  the  bond.     He  is  one  of 
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the  obligees,  and  the  fact  that  no  action  can  now  be 
brought  against  him  is  entirely  immaterial.  The  peti- 
tion states  a  good  Cause  of  action,  and  the  demurrer 
should  have  been  overruled. — Reversed. 


Amanda    M.    Hubner    v.    William    F.     Rbickhopf, 
Executor,  Appellant. 

JarlHdletion:  notioeof  publioation:  Idemsonans.  Where  service, 
in  an  action  for  divorce  against  a  non-resident,  is  by  publication, 
and  defendant  makes  default,  and  does  not  appear,  the  court  can- 
not assume  that  the  name  ''Keesel"  in  the  published  summons 
should  be  understood  as  "Keisel,"  defendant's  real  name,  on  the 
principle  of  idem  sonans;  and  a  decree  based  on  such  a  service  is 
void,  and  is  subject  to  collateral  attack. 

KiNTSE,  C.  J.,  took  no  part. 

Appeal  from  Plymouth  District  Court. — Hon.  F.  R.  Gay- 

NOR,  Judge. 

Wednesday,  October,  20,  1897. 

William  Reickhoff  died,  testate,  on  the  eighth  day 
of  September,  1894,  and  the  defendant  is  the  executor 
of  his  will.  The  plaintiff  presented  a  claim  against  the 
estate  for  damages  based  on  a  breach  of  promise  of 
marriage.  There  is  a  denial  by  operation  of  law.  The 
cause  was  submitted  to  a  jury,  that  returned  a  finding 
for  plaintiff,  and  the  defendant  appealed.— jR^i^^rsed. 

Haines  &  Lijman,  L  S.  Struble,  and  6r.  W.  Pitts 
for  appellant. 

Argo  &  McDuffie  for  appellee. 

Granger,  J.  —  I.  It  became  necessary  for  the 
plaintiff,  in  order  to  show  a  valid  marriage  contract 
with  William  Reickhoff,  to  establish  a  divorce  from 
Heindrick  Keisel,  to  whom  she  had  been  married.    She 
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had  left  him  in  Germany,  and  she  presented  to  the 
court  a  certified  copy  of  a  decree  from  the  district  court 
of  Nebraska  in  and  for  Douglas  county,  showing  a 
divorce  of  Amanda  M.  Keisel  from  Heindrick  Keisel,  on 
the  second  day  of  September,  1888.  The  decree  shows 
that  jurisdiction  was  ohtained  "by  a  service  of  notice  by 
publication.  In  support  of  objections  to  the  decree,  as 
evidence,  the  defendant  presented  the  record,  from* 
which  proof  of  service  must  be  found.  The  notice  was 
addressed  to  Heindrick  Keesel  ei^ed  by  "Amanda  M. 
Keeeel,  by  J.  E.  Smith,  Attorney.'^  The  notice,  as 
shown  of  record,  required  the  defendant  to  appear  and 
answer  on  or  before  December  26,  1888.  It  is  argued 
by  appellant  as  if  it  was  1887;  and,  as  appellee  makes 
no  question  as  to  the  fact,  we  will  consider  1887  as  the 
proper  date.  It  appears  that  the  decree  was  entered, 
on  default  of  the  defendant,  on  the  second  day  of 
November,  1888.  The  affidavit /or  publication  was  filed 
November  4,  1887,  and  that  of  publication  October  13, 
1888,  showing  the  publication  to  have  been  from  Novem- 
ber 12  to  December  3,  1887.  The  cause  seems  to  have 
been  continued  from  the  return  dav,  December  26, 1887, 
to  November,  1888,  before  default  or  judgment  was 
entered. 

The  court  instructed  the  jurv  that  the  decree  as 
offered  was  prima  facie  evidence  of  a  divorce,  and  the 
decree  was  admitted  in  evidence  aerainst  numerous 
objections  as  to  its  comi)eten,cy.  The  question  of  fact, 
as  to  the  residence  of  plaintiff  in  Nebraska  for  such 
time  as  to  give  jurisdiction,  the  court  submitted  to  the 
jury,  with  the  instruction  as  to  the  prima  facie  effect  of 
the  decree.  Among  the  objections  urged  then  and  now 
to  the  decree  is  the  variance  in  name  between  that  of 
plaintiff^s  husband,  "Keisel,^'  and  that  in  the  notice, 
"Keesel.'^  It  is  urged  that  the  variance  is  fatal  to  the 
decree.  The  following  rule  is  invoked  bv  appellee,  found 
Vol.       103  la— 24 
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in  16  Am,  &  Eng.  Enc.  Law,  122:  "The  absence  of  a 
definite  set  of  rules  for  the  spelling  and  pronunciation 
of  the  names  of  persons,  and  more  especially  of  sur- 
names, has  led  the  court  to  the  adoption  of  a  principle 
known  as  the  rule  of  idem  sonans.  This  rule  may  be 
stated  to  be  that  absolute  accuracy  in  spelling  names 
is  not  required  in  legal  documents  or  proceedings,  either 
civil  or  criminal;  that  if  the  name  as  spelled  in  the  doc- 
ument, though  different  from  the  correct  spelling 
thereof,  conveys  to  the  ear,  when  pronounced  according 
to  the  commonly  accepted  methods,  a  sound  practically 
identical  with  the  correct  name  as  eommonly  pro- 
nounced, the  name  as  thus  given  is  a  sufficient  designa- 
tion of  the  individual  referred  to,  and  no  advantage  can 
be  taken  of  the  clerical  error."  The  author  has  col- 
lected a  very  extended  list  of  names  to  which  the  rule 
has  been  applied,  and  another  to  wliich  it  is  held  not 
applicable.  In  some  cases  it  has  been  held  that  the 
question  of  whether  the  rule  is  applicable  is  one  of  fact 
for  the  jury,  and  in  others  that  the  issue  presents  a 
question  for  the  court.  We  have  examined  many,  but 
not  all,  of  the  cases  cited  by  the  author,  and  from  them 
no  very  definite  rule  can  be  gathered.  Many  of  the 
cases  are  criminal,  and  the  question  is  one  of  identity 
of  the  person  charged  with  the  person  on  trial,  and 
many  others  present  the  question  of  the  identity  of  the 
person  in  court,  sought  to  be  charged  with  an  obligation 
or  duty,  with  the  one  named  in  an  instrument  or  docu- 
ment. It  is,  in  such  cases,  a  question  whether  the  per- 
son against  whom  the  adjudication  is  sought  is  the  one 
represented  by  the  name  in  the  instrument.  The  rea- 
sonableness of  the  rule  in  such  cases  is  apparent.  An 
examination  of  the  cases  will  show  that  the  variance  in 
orthography  in  names  has  been  held  fatal  or  otherwise, 
as  the  facts  of  the  case  would  warrant,  having  in  view 
safety  in  the  application  of  the  rule,  and  just  results. 
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This  case  is  unlike  any  that  we  have  seen.  It  is  con- 
ceded that  the  name  "KeiseP'  is  pronounced  by  giving 
to  the  diphthong  the  long  sound  of  "i/'  If  that  pronun- 
ciation is  to  obtain  for  the  purpose  of  the  case,  the  rule 
of  idem  sonans  could  not  be  made  to  apply;  and,  so  far 
as  can  be  known,  it  is  a  fact  that  it  was  so  pronounced. 
But,  if  the  sound  of  long  "e"  should  be  permitted,  ought 
the  rule  to  obtain  in  this  case?  The  test  suggests  this 
query:  Where  a  service  is  by  publication,  which  is 
made  conclusive  because  of  a  presumption  that  it  comes 
to  the  notice  of  the  person,  can  the  court  assume  as  a 
matter  of  law  that  the  name  "Keeeel"  would  or  should 
be  understood  as  "Keisel?''  Can  it  be  said  to  be  a  rule 
of  law  that  one  of  the  latter  name,  on  seeing  the  former 
name  in  a  notice,  must  or  should  understand  it  to  mean 
him?  Let  it  be  <M)nceded  that,  if  he  were  in  court,  the 
identity  of  the  pei-son  as  the  one  intended  might  be 
shown;  but  can  it  be  assumed  as  a  leeral  conclusion  that 
"Keesel"  should  be  understood  as  "Keisel?"  It  is 
hardly  to  be  doubted  that,  while  "Eeed"  could  be  held 
to  apply  to  "Read"  or  "Reade,"  with  the  person  in  court, 
and  an  issue  of  identity  made,  a  court  would  not  assume, 
in  a  publicatign  service,  that  it  meant,  or  should  be 
understood  to  mean,  either  of  the  others.  The  danger 
of  such  a  holding  is  apparent,  because  of  the  fact  that 
all  three  words  are  names  of  persons  pronounced  alike, 
but  of  different  orthography.  Under  some  conditions 
either  name  might  be  held  to  applv  to  either  of  the 
I)ersons,  but  not  in  a  case  where  a  name,  not  his  own, 
is  published  in  a  notice,  to  which  he  has  not  responded, 
and  the  failure  to  respond  is  to  be  taken  as  a  confession 
of  the  truth  of  charges,  as  the  record  recites  in  the 
divorce  proceeding.  The  corrupt  practices  in  divorce 
proceedings  could  hardly  be  aided  bv  the  courts  better 
than  to  open  the  door  for  a  variance  between  the  actual 
name  of  the  defendant  in  the  record  and  that  in  the 
notice  constituting  the  service,  and  giving  the  court 
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jurisdiction.  It  would  seem  as  if  the  dissolution  of  the 
marriage  relation  s-hould  depend  on  greater  accuracy  of 
procedure  than  a  variance  involving  such  doubt  and 
uncertainty.  The  divorce  case,  on  the  face  of  the  record, 
is  strange  in  the  respect  of  the  defendant's  name,  if  not 
somewhat  sufipicious.  The  plaintiff  was  a  person  of  the 
same  name>  and,  of  course,  knew  it  well.  In  the  pro- 
ceedings the  name  appears  as  "Keisel"  and  "Kiesel/^ 
which  is  a  mere  reversal  of  the  letters  of  the  diphthong; 
but  nowhere,  except  in  the  notice,  does  the  name  appear 
as  "Keesel/'  which  is  enough  of  a  departure  to  indicate 
another  name.  As  we  understand  the  record,  the  pub- 
lished name  is  neither  spelled  nor  pronounced  like  that 
of  the  defendant  in  the  divorce  proceeding.  But  if  pro- 
nounced the  same,  and  if  under  some  circumstances, 
such  as  we  have  suggested,  the  variance  in  spelling 
might  be  held  immaterial,  we  do  not  think  the  rule 
can  be  made  to  apply  in  this  case,  where  the  defendant 
was  not  in  court,  and  there  could  have  been  no  issue 
or  facts  from  which  he  should  be  held  to  answer  to  a 
name  not  his  own,  or  be  adjudered  in  default.  The 
decree  in  evidence  and  the  instructions  of  the  court 
were  conclusive  on  the  question,  and  the  effect  was  to 
hold,  as  a  matter  of  law,  that  the  person  named  in  the 
notice  was  the  husband  of  the  plaintiff,  and  we  do  not 
think  the  conclusion  was  warranted.  We  think,  with 
this  affirmative  showing,  the  decree  should  have  been 
denied  as  evidence,  on  the  ground  that  the  person  served 
did  not  appear  to  be  the  person  named  in  the  pro- 
ceeding. 

This  question  being  jurisdictional,  it  cannot  well 
be  claimed  that  the  decree  in  the  divorce  proceeding  is 
conclusive  against  collateral  attack.  If  the  substituted 
service  was  not,  as  a  legal  conclusion,  on  Heindrick 
Keisel,  there  was  an  entire  want  of  jurisdiction,  and 
the  decree  is  absolutely  void,  and  may  be  attacked  in 
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any  proceeding  in  which  it  is  sougrht  to  l>e  made  effect- 
ive. 1  Black,  Judgments,  section  170;  Jordan  r. 
Brown;  71  Iowa,  421.  It  is  not  a  case  of  a  defective  ser- 
vice of  notice,  but  one  of  no  notice  on  Ileindrick  Keisel. 
In  such  a  case  a  foreign  judgment  is  void,  notwithstand- 
ing the  recitals  of  a  service.  Stone  v.  Skerry,  31  Iowa 
582.  An  entire  want  of  notice  is  not  a  defective  notice. 
Haws  V.  Clark,  37  Iowa,  355. 

We  are  better  satisfied  with  our  conclusion  because 
of  the  fact  that  the  record  is  not  an  affirmative  showing 
of  good  faith  in  the  divorce  proceeding:  in  Nebraska. 
The  court  submitted  to  the  jury  the  question  of  a  timely 
residence  of  plaintiff  in  Nebraska,  so  as  to  give  jurisdic- 
tion to  that  court;  and  the  jury  found  there  was  such 
residence,  but  upon  evidence  of  verv  doubtful  suffi- 
ciency. Conceding  it  to  be  of  sueh  a  nature  as  to  sustain 
the  finding,  its  doubtful  character,  in  connection  with 
the  mode  of  service,  which  we  hold  to  be  insufficient, 
makes  it  a  case  with  no  equitable  features  to  make  the 
application  of  the  rule  as  to  service  appear  harsh  or  in 
any  way  unjust.  Because  of  the  conclusiveness  of  the 
question  we  have  considered,  it  is  not  important  that 
we  consider  others.    The  judgment  is  reversed. 

KiNNE,  C.  J.,  took  no  part. 


M.  J.  Conway  v.  The  Chicago  Great  Western  Rail- 
way Company,  Appellant. 

MMtor  and  Serrant:  railroads.  It  is  the  duty  of  a  foreman  in 
charge  of  a  coal  house  of  a  railroad  company  to  keep  the  appli- 
ances, if  properly  constructed,  in  suitable  condition  for  use;  and 
he  cannot  recover  for  personal  injuries  caused  by  the  failure  to 
keep  them  in  such  condition.     ^ 
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Appeal  from  Chickasaw  District  Court. — Hon.  A.  N. 
HoBSON,  Judge. 

Thursday,  October  21, 1897. 

Action  for  personal  injuries.  Judgment  for  plain- 
tiff, and  the  defendant  appealed. — Reversed. 

D.  W.  Lawler,  Lyon  &  Lenekan,  and  H.  T.  Reed 
for  appellant. 

H.  L.  Spaulding  and  Springer  &  Clary  for  appel- 
lee. 

Granger,  J.  —  I.  For  eome  time  prior  to  Decem- 
ber 14, 1894,  plaintiff  was  an  employe  of  the  defendant, 
as  foreman  of  its  coal  house  at  Elma,  Iowa.  The  coal 
house  consists  of  a  house  proper  and  sheds  for  the 
storing  of  coal  and  loading  it  into  engines  by  the  use  of 
a  derrick  and  chutes.  A  way  to  and  from  a  floor  of  the 
coal  house,  to  and  from  which  plaintiff  was  required  to 
go,  was  a  ladder  on  upright  posts  or  timbers,  made  by 
placing  thereon  strips  of  2x4  lumber.  At  the  top  of 
the  ladder  was  a  projection  of  the  floor  in  a  way  to 
effect  getting  to  and  from  the  ladder  safely.  At  the 
head  of  the  ladder,  and  on  the  floor  or  platform,  was 
placed  a  handhold  for  the  use  of  the  persons  using  the 
ladder.  On  the  fourteenth  day  of  December,  1894,  the 
plaintiff,  in  descending  the  ladder,  fell  to  the  ground, 
and  was  injured,  and,  for  the  damage  sustained,  this 
action  is  brought.  The  petition  charges  negligence  in 
various  ways,  and  we  copy  the  averments  as  follows: 
"That,  in  the  construction  of  said  coal  house  and  the 
machinery  and  appliances  u:sed  therein,  the  defendant, 
its  agents,  servants,  and  employes,  put  in  for  use  two 
stationary  ladders  leading  from  the  ground  to  the  coal 
chutes;  that  said  ladders  were  negligently  constructed 
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and  built,  in  this:  that  at  or  near  the  top  thereof  they 
wern  not  nrovided  with  any  or  sufficient  roundfi  or  appli- 
anece  ti>  gra«p  in  passing  to  or  from  the  said  ladders  and 
the  adjacent  coal  chutes;  that  said  ladder  and  chutes 
adjoining  thereto  were  built  close  to  the  end  of  said 
building;  said  ladder  was  perpendicular,  and  under- 
neath the  projecting  end  of  the  chute  and  timber  sup- 
porting the  same,  the  handhold  on  the  platform  above 
said  ladder,  and  which  is  used  in  descending  the  same, 
was  constructed  of  a  solid  piece  of  wood  nailed  upon  a 
flat  board,  the  same  being  so  placed  as  to  afford  an  inse- 
cure grasp  or  handhold,  the  same  being  placed  so  near 
to  the  side  of  the  building  as  to  prevent  the  free  use  and 
exercise  of  a  person^s  limbs  while  using  said  ladder,  and 
that  the  framework,  timbers,  and  boards  comprising 
said  building  and  chute  were  so  placed  over  and  beyond 
said  ladder  as  to  compel  a  person  in  descending  the 
same,  to  climb  over  said  obstructions,  thereby  causing 
said  ladder  to  be  dangerous  when  used ;  that  no  appli- 
ance or  round  of  said  ladder  was  so  placed  as  to  give  a 
person  descending  the  same  a  handhold  to  protect  him- 
self from  falling,  within  a  space  of  four  feet  from  the 
top  of  said  chutes  and  ladder,  and  no  provision  made 
whereby  a  person  descending  said  ladder  could  safely 
take  hold  of  anything  to  assist  him  in  the  descent 
thereof;  that  the  rounds  of  said  ladder  were  too  large  to 
be  safely  grasped ;  that  the  ends  of  the  board  and  timber 
used  in  the  construction  of  said  chute  were  placed  too 
near  the  top  of  the  ladder,  projected  over  the  same,  and 
thereby  formed  an  obstruction."  It  is  conceded  that 
the  main  contention  on  the  trial  as  to  negligence  was  in 
the  way  the  handhold  on  the  top  of  the  platform,  which 
it  was  necessary  to  use  in  starting  down  the  ladder,  was 
placed;  plaintiff  contending  that  it  was  nailed  flat  on 
the  floor  or  platform,  so  that  a  grasp  of  it  was  insecure, 
and  defendant  contending  that  the  2x4  strip,  serving  as 
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a  handhold,  was  nailed  on  two  other  etrips  of  2x4,  so  as 
to  leave  a  space  of  two  inches  between  the  handhold  and 
the  floor,  and  a  foot  in  width.  Considerable  testimony 
was  directed  by  both  parties  to  this  particular  ques- 
tion. During  the  examination  of  a  witness  for  plaintiff 
on  the  direct,  the  following  stipulation  was  offered 
by  plaintiff,  and  agreed  to:  "It  is  stipulated  that  the 
ladder  in  question,  the  same  being  the  north  ladder  in 
said  coal  house,  is  in  the  same  condition  now  that  it  was 
when  originally  constructed,  and  was  in  such  condition 
at  the  time  of  the  injury,  and  there  has  been  no  change 
in  it  since  made,  and  that  the  ladder  was  constructed 
originally  by  defendant.^' 

The  particular  question  whether  the  handhold  was 
nailed  flat  to  the  floor,  or  with  the  two-ingh  space,  was 
made  the  turning  point  as  to  negligence  so  far  as  the 
handhold  was  concerned;  and  it  appears  that  each  party 
was  60  confident  of  being  right  that  the  stipulation  was 
made.  Later  in  the  trial,  some  photographs,  taken 
before  the  stipulation  was  made,  were  put  in  evidence, 
amounting  to  a  practical  demonstration  that  the  hand- 
hold was  not  flat  on  the  floor.  At  the  conclusion  of 
defendant's  evidence,  plaintiff  moved  the  court  for  leave 
to  withdraw  so  much  of  the  stipulation  as  admitted  that 
the  ladder  was  as  it  was  originally  constructed,  and,  as 
a  reason,  stated  that  the  admission  was  inadvertently 
made;  that,  within  two  or  three  days  before  making  the 
stipulation,  the  handhold  had  been  changed  without 
his  knowledge,  and  with  intent  to  deceive  him,  and  pro- 
cure the  stipulation.  The  court  denied  the  motion,  and 
the  admission  remained  for  the  purpose  of  the  case. 
Plaintiff,  in  his  testimony,  says  that  he  knows  of  no 
other  reason  for  his  fall  except  that  he  could  not  grasp 
the  handhold;  and,  although  the  i)etition  contains 
other  averments  as  to  negligence,  there  is  no  proof  of 
any  other  negligence  causing  the  injury.  Plaintiff  alone 
knows  how  he  came  to  fall^  and  he  attributes  his  fall  to 
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no  other  cause;  and  hence  this  particular  charge  of 
negligence  became  the  controlling  one.  There  are  but 
two  wayis  of  accounting  for  a  verdict  for  plaintiff  in 
view  of  the  record, — Firsts  that  the  jury  disregarded 
the  stipulation  of  fact  as  to  the  handhold,  or  that  it 
found  that,  after  the  stipulation,  the  handhold  was 
changed.  Appellee,  in  argument,  practically  concedes 
the  latter.  It  is  there  said:  "Was  this  handhold 
changed  after  the  stipulation  was  entered  into?  The 
jury  evidently  thought  so,  for  they  certainly  found  that 
to  be  the  case."  There  is  not  a  particle  of  evidence  on 
which  such  a  finding  could  be  based.  The  only  evidence 
bearing  on  the  question  was  that  showing  its  condi- 
tion before  the  stipulation  w  as  made;  no  evidence  what- 
ever of  a  change  afterwards.  The  photographs  and 
other  evidence  so  fixed  the  fact  that,  when  the  stipula- 
tion was  made,  the  handhold  was  not  flat  on  the  floor, 
that  the  motion  to  withdraw  part  of  the  stipulation 
concedes,  in  effect,  that  fact,  and  seeks  to  avoid  it  by  a 
withdrawal.  This  the  court  refused,  so  that,  as  we  view 
the  record,  the  fact  of  defendant's  negligence  in  the  con- 
struction of  the  ladder  and  shed  was  disproven.  It  is 
this  situation  that  necessitates  the  extreme  resort  of 
sustaining  the  verdict  by  assuming  the  jury  to  have 
found  a  fact  of  which  there  was  no  proof.  Assuming, 
then,  that  the  handhold  was  properly  constructed,  the 
only  reason  why  it  did  not  properly  serve  the  purpose 
intended,  at  the  time  of  the  accident,  seems  to  be  that 
coal  dust  had  accumulated  under  it,  so  as  to  prevent 
properly  taking  hold  of  it.  Plaintiff  was  foreman  of 
the  coal  house,  and  it  was  his  duty  to  keep  the  appli- 
ances, if  properly  made,  in  suitable  condition  for  use. 
Stroble  i\  Railway  Co.,  70  Iowa,  555.  The  legal  propo- 
sition is  not  questioned.  If,  then,  the  accident  was 
caused  by  such  accumulations,  it  was  plaintiff's  negli- 
gence that  caused  it.   There  seems  to  be  nothing  further 
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to  elaborate.  The  point  is  made  by  appellant  that  the 
verdict  is  not  supported  by  the  evidence,  and  it  eeems 
to  be  well  taken. 

II.  The  court,  in  its  first  instruction,  preeente  as 
an  issue  the  negligence  of  the  company  in  permitting 
the  ladder  to  get  out  of  repair,  and  remain  eo  for  an 
unreasonable  length  of  time;  and  complaint  is  made 
because  no  such  negligence  is  charged.  It  is  true  the 
negligence  charged  is  only  as  to  the  construction  origi- 
nally, and  there  is  reason  to  think  the  language  was 
inserted  through  inadvertence,  caused  by  some  changes 
in  the  pleadings.  We  notice  the  point  to  avoid  a  repeti- 
tion on  another  trial.    The  judgment  is  eeveesed. 


F.  J.  Brown,  Assignee,  Appellant,  v.  F.  C.  Bradford, 
Receiver  of  the  Buena  Vista  State  Bank,  The 
BuENA  Vista  State  Bank,  John  R.  Lemon,  J. 
Royal  Lemon,  John  K.  Lemon,  E.  B.  Walker, 
John  Aldinger,  S.  W.  Hobbs,  and  Guilford, 
Martin  &  Co. 

Banks;    conveyances  to.    PlaintifiFs  assignor  made  a  transfer  of 
land  to  a  bank  in  which  he  was  the  principal  stockholder.    The 

1  resolution  of  the  directors  accepting  the  grant  recited  that  the 

2  transfer  was  made  to  cover  a  shortage  in  the  capital  stock,  that 
the  grantor  should  receive  pay  for  the  land  from  the  future 

8  undivided  profits  of  the  bank,  and  that  he  might  retain  posses- 
sion, and  receive  the  rents;  and  provided  for  a  re-conveyanoe  at 

5  his  request  at  any  time  before  payment.  Held,  that  as  to  the 
bank  and  its  depositors  the  conveyance  was  absolute,  but  as  to 
the  stockholders,  it  was  a  loan  which  they  agreed  to  pay  from  the 
undivided  profits  of  the  bank. 

Same.  The  acceptance  by  a  state  bank  of  a  convevance  of  real  prop- 
2    erty  to  make  good  an  impairment  of  its  capital  stock,  is  not  uUra 

vires,  although  the  bank  under  ordinary  circumstances  has  no 
8    authority  to  purchase  real  estate  except  such  as  may  be  convenient 

or  needed  for  use  in  its  business. 

PoavBRS.    Directors  of  a  bank  have  no  authority  to  pledge  the  future 
8    earnings,  in  the  absence  of  express  authority  from  the  stock- 
holders. 
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Fraudulent  conveyance.    A  conveyance  absolute  on  its  face  is  not 

4  fraudulent  in  law  because  of  a  secret  trust  rendering  it  a  mort- 

5  gage,  where  no  fraud  was  intended,  and  none  of  the  grantor's 
creditors  were  in  fact  misled. 

Same.  An  assignee  for  creditors  is  not  entitled  to  judgment  against 
a  receiver  of  a  bank  for  the  purchase  price  of  property  conveyed 
1  by  the  assignor  to  the  bank  for  the  purpose  of  making  good  an 
impairment  of  its  capital  stock,  under  an  agreement  that  he 
should  be  paid  out  of  the  undivided  profits  of  the  land,  where 
there  are  no  special  profits,  notwithstanding  that  a  release  by  the 

7  assignor  of  the  agreement  for  payment  is  set  aside  at  the  instance 
of  the  assignee,  as  fraudulent. 

Recording,    A  conveyance  absolute  on  its  face  is  not  fraudulent  in 
law  because  of  a  secret  trust,  where  such  trust  does  not  enter  into 

6  the  consideration  for  the  deed.  'J*he  mere  non-recording  of  deeds 
does  not  render  them  fraudulent  in  law  as  to  creditors,  where  no 
fraud  was  intended,  and  no  one  was  misled. 

Badges.    That  a  transaction  which  was  in  fact  a  mortgage  was  put  in 
the  form  of  a  conveyance  absolute  on  its  face,  while  a  badge  of 
6    fraud  as  to  creditors  of  the  mortgagor,  is  not  conclusive  as  to 
fraud. 

Sales:    vendor's  liens.    A  deed  absolute  on  its  face  was  made  to  a 

bank  by  an  officer  thereof  to  cover  an  impairment  of  the  capital 

stock,  with  a  collateral  agreement  for  payment  of  the  price  out 

1    of  future  profits  of  the  bank.    This  agreement  was  released  upon 

8  the  promise  of  the  bank  examiner  that  the  management  of  the 
5    bank  would  not  be  interfered  with.    Through  the  bank  examiner, 

a  receiver  was  subsequently  appointed  for  the  bank.  Held,  that, 
as  the  payment  was  to  be  made  from  a  particular  fund  the 
grantor  could  not  have  a  lien  established  on  the  land  for  the  price. 

Appeal  from  Buena   Vista  District  Court. — Hon.  Lot 
Thomas,  Judge. 

Thursday,  Ootobee  21, 1897. 

Suit  in  equity  to  set  aside  a  conveyance  of  certain 
land  made  by  one  John  R.  Lemon,  plaintiff's  assignor,  to 
the  Buena  Vieta  State  Bank,  and  to  annul  the  transfer 
between  the  same  parties  of  certain  property  known  as 
"Auxiliary  Savings  Banks/'  It  is  claimed  that  the 
conveyance  and  transfer  were  void  because  the  bank 
had  no  authority  to  receive  deeds  of  real  estate,  because 
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the  deed  was  never  delivered,  and  because  made  with 
intent  to  hinder,  delay,  and  defraud  the  creditore  of 
John  R  Lemon.  The  defendant  Bradford,  receiver, 
pleaded  that  the  conveyance  and  transfer  were  made 
to  meet  an  impairment  of  the  capital  of  the  Buena  Vista 
Bank,  and  denies  fraud  in  the  transaction.  The  trial 
court  dismissed  plaintiff's  petition,  and  he  appeals. — 
Affirmed. 

F.  J.  Brown,  James  De  Land,  and  J.  E.  Buland  for 
appellant. 

F.  H.  Helsell  for  appellees. 

Deembb,  J.  —  Prior  to  March  1,  1893,  John  R. 
Lemon,  one  of  the  defendants  in  this  case,  was  engaged 
in  business  as  a  private  banker  in  the  town  of  Storm 
Lake.  On  that- date  he,  with  others,  who  were  relatives 
or  close  friends,  organized  and  incorporated  an  institu- 
tion known  as  the  Buena  Vista  State  Bank.  The  capital 
stock  of  this  bank  was  fixed  at  five  hundred  shares,  of 
the  par  value  of  one  hundred  dollars  each.  John  E. 
Lemon  took  three  hundred  and  twenty  of  these  shares 
in  exchange  for  the  building  and  fixtures,  in  which  he 
had  theretofore  been  doing  business,  at  an  agreed  val- 
uation of  twenty-five  thousand  dollars.  The  auditor  of 
state,  through  his  officers,  made  an  examination  of  the 
bank  in  June,  1894,  and,  after  looking  over  its  assets 
and  liabilities,  claimed  there  was,  or  haxi  been,  an 
impairment  of  the  capital  stock,  which  must  be  made 
good.  John  R  Lemon  thereupon,  and  on  the  twenty- 
sixth  day  of  June,  1894,  executed  and  delivered  to  the 
bank  deeds  for  eight  hundred  acres  of  land  situated  in 
Dakota,  Iowa,  Nebraska,  and  also  transferred  to  said 
bank  what  is  known  as  "200  Burns  &  Barclay  Auxiliary 
Savings  Banks"  for  five  hundred  dollars.  For  reasons 
to  be  hereafter  explained,  these  deeds  were  not  recorded 
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until  August  and  September  of  the  year  1895.  On  the 
twenty-fifth  day  of  June,  1894,  the  board  of  directors  of 
the  bank,  without  the  knowledge  or  consent  of  the  state 
authorities,  adopted  a  resolution,  of  which  the  follow- 
ing are  material  parts:  "Whereas,  the  Iowa 
1  bank  examiner  at  the  last  examination  of  this 

bank  appraised  the  real  estate  at  fifteen  thou- 
sand dollars,  and  the  personal  property,  including 
furniture  and  fixtures,  at  two  thousand  dollars,  thus 
making  a  deficit  of  seventy-four  hundred  and  six  dollars 
and  fifty-nine  cents  in  the  former  and  five  hundred  and 
ninety-three  dollars  and  forty-one  cents  in  the  latter,  a 
total  deficit  of  eight  thousand  dollars  in  the  capital  of 
the  Buena  Vista  State  Bank;  and  whereas,  John  R. 
Lemon  proposes  to  make  good  this  deficit  by  contribu- 
tion of  real  estate  and  other  property,  and  agrees  to 
take  his  pay  for  the  same  from  and  out  of  the  undivided 
profits  of  the  bank  in  amount  not  to  exceed  four  thou 
sand  dollars  in  any  one  year  until  all  is  paid,  and  for 
this  purpose  proposes  to  sell  to  this  bank  the  following 
described  real  estate  at  the  price  below  named,  to-wit, 
*  *  *  also  two  hundred  Burns  &  Barclay  Auxiliary 
Savings  Banks  for  five  hundred  dollars;  it  being  agreed 
and  understood  that  at  any  time  before  the  said  Lemon 
receives  pay  for  the  above  property  the  bank  wiU 
re-convey  it  to  him,  or  any  part  of  it,  at  the  aforesaid 
prices,  upon  his  request  in  writing,  the  amount  to  be 
indorsed  on  the  amount  then  due  him  for  the  same;  and 
upon  the  request  of  the  cashier  in  writing  the  said 
Lemon  will  re-purchase  any  part  of  the  aforesaid  land 
at  the  prices  above  named,  and  to  indorse  the  amount  of 
the  same  upon  the  amount  due  said  Lemon.  It  is  also 
stipulated  that  the  said  Lem6n  shall  have  the  use  of  said 
land  as  compensation  for  the  amount  contributed  by 
him  as  above  until  the  same  shall  be  paid  out  of  the 
undivided  profits  as  above  stated.    Resolved,  that  the 
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Buena  Vteta  State  Bank  accepts  the  above  proposition 
of  the  said  John  E.  Lemon,  and  upon  the  delivery  of  the 
proper  deede  of  conveyance  the  cashier  is  authorized 
and  directed  to  execute  a  contract  with  John  R  Lemon 
in  compliance  with  the  above."  Pursuant  to  this  reso- 
lution, the  following  contract  was  entered  into  between 
the  parties  whose  names  are  attached:  "This  agreement, 
made    and    entered    into    this    26th    day    of    June, 

1894,  between  the  Buena  Vista  State  Bank,  party  of  the 
finst  part,  and  John  R  Lemon,  party  of  the  second  part, 
both  of  Buena  Vista  county,  Iowa,  witnesseth:  That 
in  consideration  of  $8,000,  contributed  by  said  John  R. 
Lemon  to  the  capital  of  said  bank,  in  compliance  with 
the  action  of  the  directors  at  a  meeting  held  on  the 
25th  day  of  June,  1894,  the  Buena  Vista  State  Bank 
agrees  to  pay  to  said  John  E.  Lemon,  hie  heirs  or 
assigns,  the  aforesaid  sum  of  $8,000,  the  same  to  be  paid 
out  of  the  undivided  profits  of  the  bank,  but  in  amount 
not  exceeding  $4,000  in  any  one  year;  this  agreement  to 
bind  the  heirs  and  assigns  of  the  parties  herein  repre- 
sented. Witness  our  hands  the  day  and  year  first  above 
written.  Buena  Vista  State  Bank,  by  J.  K.  Lemon, 
Cashier.  John  R  Lemon."  The  bank  examiner,  when 
he  discovered  the  resolution  passed  by  the  board  of 
directors,  and  the  contract  based  thereon,  insisted  upon 
the  surrender  of  this  contract,  to  which  Lemon  finally 
consented;  and  on  the  twenty-ninth  day  of  August, 

1895,  Lemon  wrote  across  the  face  of  it,  "Surrendered 
and  canceled,  Aug.  29,  1895."  The  following  release 
also  appears  in  the  book  of  minutes  of  the  bank  and 
upon  the  contract:  "August  29th,  1895.  For  the  pur- 
pose of  making  good  a  part  of  the  impairment  of  the 
capital  stock  of  the  Buena  Vista  State  Bank  in  accord- 
ance with  the  original  intention,  I  hereby  surrender 
this  contract,  and  all  my  interest,  including  the  right 
of  occupancy  and  rents  in  and  to  the  property  deeded 
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by  me  to  said  bank  on  or  about  the  date  of  the  above 
contract,  acknowledging  that  such  transfer  was  an 
absolute  conveyance.    [Signed]  John  R.  Lemon."  Not- 
withstanding this  release,  the  state  authorities  were 
convinced  that  the  bank  was  not  able  to  longer  continue 
business,  and  an  action  was  brought  on  the  thirtieth 
day  of  August,  1895,  by  the  attorney  general,  to  close 
up  its  affairs.     In  this  action  F.  Q  Bradford  was 
appointed  receiver,  and  as  such  took  possession  of  the 
peal  estate  in  controversy.    Thereafter,  and  on  the  sec- 
ond day  of  September  following,  John  E.  Lemon  made 
a  deed  of  general  assignment  of  all  his  property  for  the 
benefit  of  creditors,  in  which  he  named  F.  J.  Brown 
assignee.    Brown  qualified  as  such  assignee,  and  there- 
after brought  this  suit  to  set  aside  the  conveyances  and 
transfers  heretofore  referred  to,  upon  the  grounds:    (1) 
That  the  transactions  were  ultra  vires,  and  beyond  the 
power  of  the  bank;  (2)  that  the  conveyances  were  void, 
because  made  with  intent  to  hinder,  delay,  and  defraud 
creditors,  void  because  of  a  secret  trust  reserved  to 
John  R  Lemon,  and  void  because  the  deeds  were  with- 
held from  the  records  by  agreement  between  the  parties. 
The  assignee  also  asked  as  alternative  relief  that,  if  the 
conveyances  be  not  set  aside,  that  the  contract  of 
release  made  by  Lemon  be  set  aside  and  the  original 
agreement  made  between  him  and  the  bank  be  restored. 
I.    Appellant's  first  point  is  that  a  state  bank  has 
no  authority  to  purchase  real  estate  except  such  as  may 
be  convenient  or  needed  for  use  in  its  business,  and 
that  the  transfer  in  question  amounted  to  a  purchase 

with  an  agreement  to  re-sell.  We  are  not  called 
2  upon  to  determine  this  question,  for  we  do  not 

regard  these  transactions  as  a  sale  to  the  bank, 
as  that  term  is  ordinarily  used.  The  resolution  adopted 
by  the  bank  under  date  of  June  25,  1894,  discloses 
that  the  bank  examiner  found  a  deficit  of  eight 
thousand  dollars  in   the   capital   of  the  bank,  and 
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that  John  B.  Lemon  proposed  to  make  this  good 
by  the  transfer  of  the  land  and  the  auxiliary  savings 
banks  stock,  upon  condition,  however,  that  he  should 
receive  pay  for  the  same  out  of  the  undivided 
profits  of  the  bank,  as  shown  in  eaid  resolution. 
Whether  this  impairment  was  due  to  an  overvaluation 
of  the  real  estate  given  by  Lemon  in  exchange  for  hiis 
stock  does  not  clearly  appear,  although  this  is  a  fair 
inference  from  the  transaction.  But,  whether  this  be 
true  or  not,  Lemon,  as  one  of  the  stockholders,  made 
the  conveyance  and  transfer  for  the  purpose  of  securing 
this  impairment;  and  it  does  not  lie  in  his  mouth,  nor  in 
that  of  his  representative,  to  say  that  this  was  not  the 
proper  way  to  secure  it.  The  transaction  was  an  exe- 
cuted one,  voluntarily  entered  into  and  accepted  and 
relied  upon  by  the  bank;  and  it  is  not  material  that  the 
statutes  (chapter  29,  Acts  Twenty-fifth  General 
Assembly)  provide  another  manner  by  which  this 
impairment  shall  be  met.  It  was  met  in  another  man- 
ner, and  presumably  because  John  R.  Lemon  felt  him- 
self under  obligations  to  so  meet  it.  The  agreement 
entered  into  on  June  26,  a  copy  of  which  we  have  here- 
tofore set  out,  is  a  release  of  the  future  unearned  profits 
of  the  bank  pledged  to  Lemon  to  reimburse  him  for  the 
transfers.  In  other  words,  the  bank  undertook  to  direct 
its  earnings  to  the  extent  of  not  exceeding  four  thou- 
sand dollars  a  year  to  the  reimbursement  of  Lemon  for 
his  transfers.  Whether  it  had  authority  to  do  this  is  a 
mooted  question.  Conceding,  for  the  purposes  of  the 
case,  however,  that  it  had  such  authority,  yet  it  appears 
that  this  contract  was  surrendered,  canceled,  and 
released  by  Lemon  on  August  29, 1895,  by  the  release  of 
that  date,  heretofore  set  out.  In  this  release  Lemon 
says  that  it  was  the  original  intention  to  make  good  the 
impairment  of  the  capital  stock  by  the  conveyances 
before  referred  to,  and  he  acknowledged  that  such 
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ttansfers  were  absolute  conveyances.   Viewed  from  oui 
present  standpoint  it  is  the  same  as  if  the  conveyances 
had  been  made  by  him  on  August  29, 1895,  for  the  pur- 
pose of  making  good  the  deficiency  in  the  capital  stock, 
What  reason  is  there  for  saying  that  such  conveyances 
were  void?   It  is  not  a  case  where  the  bank  goes  into  an 
open  market  and  deals  in  real  estate.    Such  a  transac* 
tion  might  be  w/^ra  vires.  On  the  contrary,  the  convey  j 
ances  were  made  for  the  purpose  of  securing  the  depos- 
itors and  creditors  of  the  bank  against  loss  growing 
out  of  a  diminution  of  the  capital  stock;  a  loss  for  which 
Lemon  acknowledged  his  responsibility  by  making  the 
conveyances.    That  a  bank  may  take  real  estate 
3         security  for  any  debt  due,  is  conceded.    See 
Boone,   Banking,  section  23,  and  cases   cited. 
Such  a  transaction  is  not  ultra  vires;  and  if  it  were, 
strictly  speaking,  without  authority  of  the  bank,  we 
doubt  whether  Lemon  or  his  representatives  could  take 
advantage  of  it.    The  conveyance,  as  between  Lemon 
and  the  bank,  or  as  between  Lemon's  assignee  and  the 
receiver  of  the  bank,  was  good,  unless  it  was  made  with 
intent  to  defraud.    There  is  no  evidence  whatever  that 
either  the  conveyances  or  the  release  of  date  August  29, 
1895,  were  made  with  intent  to  defraud  creditors  of 
John  R.  Lemon.  While  he  may  have  been,  and  doubtless 
was,  insolvent  on  the  last  named  date,  yet  neither  the 
state  oflftcials  nor  the  other  oflBcers  of  the  bank  knew 
anything    of    his   insolvency.    The    conveyances    and 
release  were  made  at  the  suggestion  of  the  state  auditor 
and  bank  examiner  for  the  laudable  purpose  of  securing 
the  creditors  and  depositors  of  the  bank,  and  without 
any  purpose  or  intent  of  wronging  or  delaying  other 
creditors. 

It  is  said  the  conveyances  were  void,  because  of  a 
secret  trust  reserved  in  Lemon  bv  the  contract  of  date 
Vol,  103  la— 25 


38i  Brown  v.  Bradford.  [103  Iowa 

June  26,  1894,  and  because  Lemon  was  pennitted  to 
Teceive  the  rents  and  profits  of  the  land  after  the 

4  conveyances  were  made.    The  agreement  was  to 
return    to    Lemon,    from    the    undivided    and 

unearned  profits  of  the  bank,  the  sum  of  eiffht  thousand 
dollars.  This,  in  effect,  was  a  16an  made  by  Lemon  to 
the  stockholders  of  the  bank,  which  they  agreed  to 
repay  from  future  profits  of  the  institution.  As  to  the 
bank  and  its  depositors  the  convevance  was  absolute, 
and  for  their  benefit;  but  as  to  the  stockholders  and 
directors  it  was  a  loan  which  they  agreed  to  repay  from 
their  undivided  future  earnings.  The  agreement  as  to 
possession  was  made  of  record  upon  the  bank  minutes, 
and  possession  was  in  fact  retained-  by  Lemon.  The 
deeds  were  not  recorded,  as  we  have  said,  until  the  lat- 
ter i)art  of  August  or  the  first  of  September,  1895.  No 
creditor  of  Lemon's  was,  in  fact,  misled  by  these  trans- 
actions. Again,  the  whole  transaction  is  between 

5  Lemon  and  the  bank,  as  it  originally  stood,  was, 
in  effect,  a  mortgage  of  the  property  to  the  bank 

to  secure  the  sum  of  eight  thousand  dollars.  True,  con- 
veyances absolute  on  their  face  were  made;  but  such 
fact,  while  a  badge  of  fraud,  is  not  conclusive.  Fuller  v. 
Griffith,  91  Iowa,  632.  We  find  affirmatively  that  no 
fraud  was,  in  fact,  intended,  and,  as  none  of  Lemon's 
individual  creditors  were  misled  thereby,  the  convey- 
ances were  not  fraudulent.  Moreover,  it  does  not  api>ear 
that  the  right  to  the  rents  or  the  privilege  of  re-pur- 
chase was  a  part  of  the  consideration  for  the  convey- 
ances, as  in  the  case  of  Macomber  v.  Peck,  39  Iowa,  351, 
and  other  authorities  cited  by  appellant.  There  was  a 
consideration  for  the  transfer  of  the  property,  and  tne 
use  of  the  same  by  Lemon  was  of  benefit,  rather  than 
of  disadvantage,  to  his  creditors.  The  transaction,  on 
the  face  of  it,  as  it  appears  from  the  deeds  and  records 
of  the  corporation,  was  in  sooth  a  mortgage  until  the 
agreement  of  release  of  August  29, 1895;  and  under  the 
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statutes  of  this  state  a  mortgagor  of  real  estate  is 
entitled  to  the  possession  and  to  the  rents  and  profits. 
Code  1873,  section  1938.  See,  also*  Suiter  v.  Turnei\  10 
Iowa,  517.  Now,  as  the  conveyance  was  not  made  abso- 
lute in  form  for  the  purjHyse  of  defrauding  creditors,  it 
will  be  given  force  and  validity,  and  treated  as  a  mort- 
gage until  the  execution  of  the  agreement  of  release  of 
date  August  29,  1895.  At  that  time  the  conveyance 
became  absolute,  and  Lemon  relinquished  all  rights  to 
the  possession  of  the  land,  without  fraud  or  purpose  on 
his  part  of  hinder  or  delay  his  creditors.  There  is,  as 
we  have  said,  no  evidence  that  anyone  was,  in  fact, 
misled  on  account  of  the  form  of  the  transaction;  and 
no  reason  is  offered  why  the  assignee  should  be  allowed- 
to  set  aside  the  various  transfers  and  agreements  made 

by  his  assignor.  While  the  deeds  were  not 
6  recorded  until  August  and  September  of  the  year 

1895,  yet  this  did  not  result  from  any  agreement 
between  the  parties.  Delivery  was  made  of  them  to  the 
bank,  and  mere  inadvertence  is  resT>onsible  for  their  not 
being  recorded.  This  does  not  render  them  fraudulent. 
In  re  Bloomfield  Woolen  Mills,  101  Iowa,  181. 

Appellant  further  contends  that  the  consideration 
for  the  release  of  date  August  29  was  an  agreement 
on  the  part  of  the  bank  examiner  that  the  management 
of  the  bank  should  not  be  interfered  with;  that  this 
officer  disregarded  his  agreement,  and  proceeded  to 
have  a  receiver  appointed  for  the  bank;  and  that  by 
reason  thereof  the  consideration  for  the  release  has 
failed,  and  that  he  is  entitled  to  have  the  conveyances 
set  aside,  or  a  lien  established  upon  the  premises  for 
the  purchase  price,  to-wit,  eight  thousand  dollars. 
There  are  two  answers  to  this  proposition.  First j  we  do 
not  think  he  has  established  the  agreement  said  to  have 
been  made  by  the  examiner.  We  are  of  opinion  that 
the  examiner  made  no  such  promise,  and  that  the 
release  was  executed^  because  of  a  statement  from  that 
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officer  that  the  impairment  in  capital  stock  must  be 

made  good,  and  that  the  only  feasible  way  to  do  it  was 

to  execute  the  release.    But  if  we  should  asfiume 

7  that  such  promise  was  made,  and  that  for  this  rea- 
son it  should  be  set  aside,  plaintiff  is  not  entitled 

to  judgment  for  the  purchase  price,  for  this  was  payable 
out  of  a  particular  fund,  to-wit,  the  earnings  of  the 
bank.  Neither  the  bank  nor  any  other  person  or  corpor- 
ation promised  to  pay  eight  thousand  for  the  land  and 
auxiliary  savings  banks  stock.  The  transaction  before 
the  release  was,  as  we  have  said,  a  loan  or  mortgage  to 
the  bank  or  to  the  stockholders  to  meet  a  deficit  in  the 
capital,  and  was  to  be  paid  from  the  future  earnings  of 
the  bank.  If  there  was  or  is  any  liability  to  Lemon^  it 
is  from  the  individual  stockholders.    But,  as  the 

8  officers  and  directors  had  no  authority  as  such  to 
pledge  the  future  dividends,  for  such  purposes., 

without  the  consent  of  the  stockholders,  it  is  likely 
there  is  no  liability  on  their  part.  It  must  be  borne  in 
mind  that  these  conveyances  were  dictated  by  the  state 
officials  who  were  vested  with  authority  to  examine, 
and,  to  a  certain  extent,  direct,  the  manaerement  of  state 
banks;  and  that  officers  and  directors  of  the  bank,  in 
accepting  these  conveyances,  were  acting  as  trustees 
for  the  depositors  as  well  as  other  creditors;  and  it  may 
well  be  doubted  whether  their  resolution  of  date  June 
25, 1894,  and  the  agreement  were  of  any  validity.  They 
certainly  had  no  authority  to  pledge  the  future  earn- 
ings of  the  bank  in  the  absence  of  express  authority 
from  the  stockholders.  And  without  deciding  the  ques- 
tion we  may  say  that  we  much  doubt  whether  fraud 
committed  by  them  upon  the  creditors  of  John  R. 
Lemon  in  accepting  the  conveyances,  even  if  it  had  been 
shown,  would  have  been  chargeabje  upon  the  deposit- 
ors, or  upon  the  receiver,  who  represented  them. 
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Some  other  questions  are  presented,  which  are  not 
regarded  of  controlling  importance,  and  need  not  be 
considered.  The  decree  of  the  district  icourt  is  equitable 
and  just,  and  it  is  affirmed. 


Ed.  Welch  v.  William  Spies,  Appellant. 


lOS    S70| 


Sale:  delivery.  Plaintiff  sold  to  defendant  not  less  than  sixteen 
hundred  nor  more  than  twenty-three  hundred  bushels  of  corn  at 

1  so  much  a  bushel,  and  received  fifty  dollars  of  the  purchase 
money.    The  corn  was  in  two  cribs,  one  containing  sixteen  hun- 

3  dred  bushels  Intact,  and  the  other,  which  had  been  opened, 
about  seven  hundred  bushels.  Plaintiff  reserved  the  right  to 
retain  two  hundred  or  three  hundred  bushels,  if  he  needed  them, 
and  a  third  party  was  entitled  to  fifty  bushels.  Before  any  corn 
had  been  separated  from  the  mass  the  entire  lot  was  burned. 
Held,  that,  as  to  sixteen  hundred  bushels,  at  least,  the  title  had 
passed  to  defendant. 

Same.    The  fact  that  part  of  the  com  was  to  be  shelled  and  delivered 

3  by  plaintiff  at  a  place  designated  by  the  defendant,  did  not  pre- 
vent the  title  from  passing. 

Samr.  The  intent  of  the  parties  is  of  controlling  importance  in 
determining  whether  or  not  the  title  to  personal  property,  the 

2  subject  of  the  contract  of  sale,  has  passed  to  the  purchaser,  and 
the  fact  that  it  remains  to  weigh  or  measure  the  property  sold  is 
not  conclusive  as  to  such  intent. 

EviDENOB.  Evidence  that  the  seller  of  personal  property  notified  the 
wife  of  the  person  having  the  possession  thereof  that  he  had  sold 

5  the  same  is  admissible  on  the  question  as  to  whether  the  title  had 
passed  before  the  destruction  of  the  property,  as  tending  to  show 
what  he  did  to  complete  delivery. 

?ro68-Examinatlon.  Plaintiff  in  an  action  to  recover  the  purchase 
price  of  personal  property,  in  wliich  defendant  has  pleaded  that 
the  property  was  raised  on  the  land  of  a  third  person  cannot  be 

4  cross-examined  with  reference  to  a  lien  thereon  for  unpaid  rent 
at  the  time  of  the  sale,  where  he  did  not  touch  on  that  subject  in 
his  direct  examination. 

Appeal  from  Cass  District  CoiiH. — Hon.  A.  B.  Thornell, 

Judge. 
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Action  at  law  to  recover  the  unpaid  portion  of  th€ 
price  of  com  alleged  to  have  been  sold  and  delivered  by 
the  plaintiff  to  defendant.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

Willard  &  Willard  and  Jas.  B.  Bniffiov  appellant. 

Curtis  &  Follett  for  appellee. 

Robinson,  J. — The  plaintiff  claims  that  in  the 
latter  part  of  July,  in  the  year  1894,  he  sold  and  deliv- 
ered to  the  defendant  two  thousand  three  hundred 
bushels  of  corn  contained  in  two  cribs,  at  the  agreed 
price  of  fifty  cents  per  bushel.  The  defendant  admits 
that  'he  entered  into  a  verbal  agreement  with  the  plain- 
tiff for  the  purchase  of  not  less  than  one  thousand,  six 
hundred  nor  more  than  two  thousand  bushels  of  corn 
at  the  price  stated,  and  that  fifty  dollars  were  paid  to 
the  plaintiff  by  virtue  of  the  agreement ;  but  denies  that 
the  com  was  delivered,  and  allesres  that  the  plaintiff 
has  failed  and  refused  to  perform  his  part  of  the  agree- 
ment. Soon  after  the  sale  is  allecred  to  have  been  made, 
and  while  the  com  remained  in  the  crib,  it  was 
destroyed  by  fire.  The  verdict  was  for  eiirht  hundred  and 
twenty  dollars  and  ninety-three  cents,  and  the  judg- 
ment rendered  was  for  that  sum,  with  interest  and  costs. 
I.  The  chief  controversy  between  the  parties  to 
this  action  relates  to  the  deliverv  of  the  com.  When 
the  agreement  in  question  was  made,  one  crib,  which 

had  not  been  opened,  contained  one  thousand, 
1  six  hundred  busfhels.    Corn  had  been  taken  from 

the  other  crib,  but  it  then  contained  about  seven 
hundred  bushels.  The  grounds  upon  which  the  defend- 
ant insists  that  the  corn  was  not  delivered  are  stated  to 
be  that  he  purchased  but  a  part  of  the  corn  in  the  two 
cribs,  and  there  was  never  any  separation  of  the  part  he 
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purchased    from    the    remainder;    that    the   plaintiff 
reserved  the  right  to  retain  two  or  three  hundred' 
bushels  for  his  own  use,  and  that  he  had  not  set  it  apart; 
that  a  man  named*  Hunter  was  entitled  to  fifty  bushels 
of  corn,  which  had  not  been  separated  from  the  mass; 
and  that  five  or  six  hundred  bushels  were  to  be  shelled 
by  the  plaintiff,  and  delivered  to  a  brother  of  the 
defendant,  and  that  had  not  been  done.    There  is  some 
evidence  to  sustain  the  claims  thus  made.    But  the  evi- 
dence on  the  part  of  the  plaintiff  tends  strongly  to  show 
that  by  the  agreement  and  the  payment  of  the  fifty  dol- 
lars, the  parties  intended  to  transfer  to  the  defendants 
the  title  to  all  the  com,  subject  to  the  right  of  the  plain- 
tiff to  retain  for  his  own  use  two  or  three  hundred 
bushels  from  the  broken  crib,  and  that  when  the  money 
was  paid  the  defendant  »aid  to  the  plaintiff:     "The 
money  is  yours,  and  the  corn  is  mine,"  to  which  the 
plaintiff  assented.    Some  claim  is  made  that  the  plain- 
tiff was  to  haul  the  corn  to  the  place  where  the  defend- 
ant wished  to  have  it  delivered,  but  the  iury  was  author- 
ized to  find  that,  although  the  plaintiff  was  to  render 
some  assistance  in  hauling,  that  was  not  to  constitute 
any  i>art  of  the  delivery.    The  rule  in  reerard  to  the  salo 
and  delivery  of  personal  property  was  stated  in  Cook  v. 
Logan,  7  Iowa,  142,  to  be  "that,  where  some  act  remains 
to  be  done  in  relation  to  the  articles  which  are  the  sub- 
ject of  the  sale, — as  that  of  weighing:  or  measuring,  or, 
as  in  this  case,  that  of  separatiner  and  setting  them 
apart  from  the  bulk,  so  that  they  mav  be  distinguished 
and  identified, — the  performance  of  such  act  is  a  pre- 
requisite, and  until  it  is  performed  the  property  does 
not  pass  to  the  vendee."  That  rule  was,  in  effect,  applied 
or  approved  in  Courtright  v.  Leonard,  11  Iowa,  32; 
Rosenthal  V.  Bisley,  11  Iowa,  541;  McClung  v.  Kelley, 
21  Iowa,  509;  Snyder  v.  Tibbals,  32  Iowa,  448;  Harwich 
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V.   Weddington,  73  Iowa,  303;  MeUinger  v.  Hunt,  94 
Iowa,  351.    But  the  title  to  property  which  is  the 
2  subject  of  a  contract  of  sale  may  pass  at  once, 

even  though  something  remain  to  be  done  to 
ascertain  and  fix  the  rights  of  the  parties, — as,  to  weigh 
or  measure  the  property  sold.    The  intent  of  the  parties 
is  of  controlling  importance.    In  Bank  v,  Refio^  73  Iowa, 
146,  it  was  said:    "The  question  whether  the  title  to 
personal  property  which  is  the  subject  of  a  contract  has 
passed  to  the  vendee  under  the  asrreement  is  one  of 
intent.    If  there  has  been  an  actual  delivery,  and  noth- 
ing remains  to  be  done  to  ascertain  the  price  or  quality 
of  the  article,  the  strong  presumption  is  that  the  inten- 
tion was  to  pass  the  title."    In  Riddle  v.  Varnum^  20 
Pick.  283,  it  was  said :    "But  in  the  case  of  sales  where 
the  property  to  be  sold  is  in  a  state  ready  for  delivery, 
and  the  payment  of  money,  or  giving  security  therefor, 
is  not  a  condition  precedent  to  the  transfer,  it  may  well 
be  the  understanding  of  the  parties  that  the  sale  is  per- 
fected, and  the  interest  passes  immediately  to  the  ven- 
dee, although  the  weight  or  measure  of  the  article  sold 
yet  remains  to  be  ascertaiined.    Such  a  case  presents  a 
question  of  the  intention  of  the  parties  to  the  contract." 
See,  also,  Broicn  v.  Wade,  42  Iowa,  649;  Hurd  v.  Cooky 
75  N.  T.  454;  Kimherly  v.  Patchin,  19  N.  T.  330;  Mac- 
kellar  v.  Pillsbury,  48  Minn.  396  (51  N.  W.  Rep.  222); 
Leonard  v.  Davis  (66  U.  S.),  1  Black,  476;  Cushman  v. 
Holyoke,  34 Me. 292;  Waldron  v.  Chase, 37 Me. 414;  21  Am, 
&  Eng.  Enc.  Law,  476,  etseq.  We  are  of  the  opinion 
3  that  the  jury  was  authorized  to  find  that  the 

parties  to  the  contract  in  question  fully  intended 
•that  the  title  should  pass  to  the  vendee  at  the  time 
the  contra^^t  was  made,  excepting  as  to  the  com  which 
the  plaintiff  reserved  for  himself  and  Hunter.  That, 
however,  was  to  be  taten  from  the  broken  crib.  If  a 
part  of  the  corn  was  to  be  shelled  and  taken  by  a  brother 
of  the  defendant,  that  fact  did  not  prevent  the  transfer 
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of  title  whkh  the  parties  intended.  The  plaintiff  had 
not  decided  what  quantity  of  corn  he  would  retain; 
and,  if  it  be  conceded  that  for  that  reason  the  title  to 
the  corn  in  the  broken  crib  did  not  pass,  there  was  noth- 
ing to  prevent  the  absolute  transfer  of  title  to  the  corn 
in  the  other  crib,  for  the  reason  that  no  part  of  it  was 
reserved,  and  nothing  remained  to  do  but  to  ascertain 
the  number  of  bushels  contained  in  the  cril).  The  jury 
evidently  found  that  the  agreement  was  effectual  to 
transfer  the  title  to  that  com  only,  for  the  reason  that 
its  verdict,  taken  with  the  charge  of  the  court,  shows 
that  no  allowance  was  ma<le  for  any  corn  in  the  broken 
crib.    The  evidence  to  sustain  that  finding  is  ample. 

II.  The  defendant  alleged  in  his  answer  that  the 
corn  in  controversy  had  been  raised  on  land  owned  by 
one  Erickson,  who  had  a  landlord's  lien  on  the  corn 
for  unpaid  rent;  and  for  that  reason  the  plaintiff  had  no 
right  to  sell  the  corn.  The  plaintiff  testified  as  a  wit- 
ness.   He  was  asked  on  cross-examination  in 

4  regard  to  the  rent.    An  objection  to  a  question 
which  inquired  as  to  the  amount  of  rent  due  was 

sustained,  and  of  that  nilihg  the  defendant  complains. 
It  was  based  on  the  ground  that  the  question  was  not 
proper  cross-examination,  and,  we  think,  was  correct. 

III.  It  appears  that  a  man  named  Hunter  had  pos- 
session of  the  farm  where  the  cribs  containing  the  corn 
in  question  were  at  the  time  it  was  sold,  and  that  he  had 
charge  of  the  com.  The  plaintiff  testified  that  when 
the  sale  was  made  he  went  to  that  farm,  but  that  Hun- 
ter was  gone,  and  he  spoke  to  Hunter's  wife.    He 

5  was  then  asked  if  he  notified  Mrs.  Hunter  that  he 
had  sold  the  com  to  the  defendant,  and  to  let  him 

have  it  when  he  came  for  it,  and  was  permitted  to 
answer,  notwithstanding  an  objection  of  the  defendant,^ 
"Yes,  I  notified  her  that  I  had  sold  the  corn  to  Mr. 
Spies."  Mrs.  Hunter  was  also  permitted  to  testify  that 
the  plaintiff,  at  the  time  and  place  stated,  told  her  that 
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he  had  sold  the  corn  to  the  defendant.  The  defendant 
complains  of  these  rulings  on  the  ground  that  the  state- 
ment testified  to  was  not  made  in  his  presence,  and  that 
it  tended  to  corroborate  the  plaintiff's  claims  in  regard 
to  the  sale,  and  was  prejudicial.  We  do  not  understand 
that  it  was  proven  to  establish  a  sale,  but  to  show  what 
the  plaintiff  did  to  complete  the  delivery  of  the  corn. 
What  was  said  to  Mrs.  Hunter  was  desigfned  for  her 
husband,  and,  under  the  circumstances  of  the  case,  was 
properly  given  in  evidence. 

IV.  It  appears  that  in  February,  1893,  the  plain- 
tiff executed  to  his  mother  a  mortgage  upon  all  of  his 
crops  to  be  grown  on  the  Erickson  farm  during  that 
year.  The  mortgage  purported  to  secure  a  promigsory 
note  for  the  sum  of  one  thousand  and  seventy  dollars, 
was  recorded,  and  does  not  appear  to  be  satisfied  of 
record.  It  was  pleaded  by  the  defendant  to  show  that 
the  plaintiff  did  not  have  a  right  to  sell  the  corn  in 
question.  The  plaintiff  testified  that  he  had  executed 
the  mortgage,  and  caused  it  to  be  recorded,  before  he 
told  his  mother  of  it;  and  that,  when  informed  in  regard 
to  it,  she  had  refused  to  accept  it.  The  defendant  makes 
some  objection  to  his  testimony  upon  that  point,  but,  as 
he  does  not  argue  the  objection,  we  need  not  notice  it 
further.  This  is  true  of  other  obiections  referred  to  by 
the  defendant. 

Paragraphs  of  the  charge  to  the  jury  are  criticised, 
but,  so  far  as  the  objections  thus  made  are  material, 
they  are  disposed  of  by  what  we  have  already  said. 
There  does  not  appear  to  be  any  sufficient  ground  for 
disturbing  the  judgment  of  the  district  court,  and  it  is 

AFFIRMED. 
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Emma  Inghram,  et  aL,  v.  The  National  Union,  Appel- 
lant. 


Appeal:  review  of  vkrdict.  Under  Code,  section  2837,  sub- 
division 6,  providing  that  when  a  verdict  is  not  sustained  by 
sufficient  evidence,  or  is  contrary  to  law,  a  new  trial  can  be 

1  granted,  a  verdict  will  not  be  disturbed  on  the  ground  that  it  is 
not  sustained  by  the  evidence,  unless  it  is  so  manifestly  against 
the  weight  of  evidence  as  to  show  that  it  was  the  result  of  pas- 
sion or  prejudice. 

Rule  applied.  In  an  action  on  a  life  policy  the  defense  was  suicide. 
Deceased  was  county  clerk.  A  witness  testified  that  on  Sunday 
morning  about  nine  o'clock  he  went  into  the  clerk's  office,  and 
heard  two  shots,  and  on  opening  the  vault  door  found  the  gas 

4  burning,  and  deceased's  body  at  the  foot  of  the  stairs  in  the  vault, 
and  a  revolver,  with  two  empty  chambers,  lying  near.  There 
were  two  wounds  on  the  body  of  deceased,  one  of  which  was  suf- 
ficient to  cause  death.  Held,  that  a  verdict  that  deceased  did  not 
commit  suicide  was  not  supported  by  the  evidence. 

New  Trial.  Where  a  motion  for  new  trial  urges  that  a  motion  for 
verdict  should  have  been  sustained  in  spite  of  a  conflict  in  the 

2  evidence,  that  conflict  must  be  resolved  against  the  moving  party. 
If,  then,  there  is  not  sufficient  evidence  to  sustain  a  verdict  the 
motion  for  new  trial  should  be  sustained  and,  otherwise,  over- 
ruled. 

Barden  of  Proof:    suicide.    Where  the  defense  to  an  action  on  a 
8    life  policy  is  suicide,  the  burden  of  proof  to  establish  the  same  is 
on  the  defendant. 

Special  Interrogatories.  In  an  action  on  a  life  policy,  a  refusal  to 
submit  a  special  flnding,  "Do  you  find  that  the  deceased  com- 

5  mitted  suicide?"  was  proper,  where  the  defense  was  suicide,  as 
such  finding  was  directly  involved  in  the  general  verdict. 

Same:    Accidental  death,    A  refusal  to  submit  a  special  finding,  ''Do 

you  find  the  deceased  was  killed  by  any  other  person?"  was  prop- 

5    erly  refused,  as  not  presenting  a  controlling  issue,  for  defendant 

would  be  liable  if  the  death  was  by  accident,  no  matter  who 

caused  it. 


m 
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Appeal  from   Des   Moines  District. — Hon.  James   D. 
Smyth,  Judge. 

Thursday,  October  21,  1897. 

This  action  is  to  recover  upon  a  certificate  of  life 
insurance  ieeued  by  the  defendant  on  the  life  of  W.  D. 
Inghram>  in  the  sum  of  three  thousand  dollars,  wherein 
the  plaintiffs  are  named  as  the  beneficiaries.  The  appli- 
cation of  W.  D.  Inghram,  which  ie  made  a  part  of  the 
certificate  and  contract,  contains  this  provision:  "I 
further  agree  that  no  benefit  whatever  shall  be  paid 
upon  my  death  should  I  suicide  within  two  years  after 
becoming  a  beneficial  member,  whether  at  the  time  of 
committing  suicide  I  shall  be  either  sane  or  insane." 
Question  is  made  in  the  pleadings  as  to  whether  the 
death  of  Mr.  Inghram  occurred  within  the  two  years  after 
he  became  a  beneficial  member.  The  court  instructed 
as  claimed  by  the  defendant,  namely,  that  the  death 
did  occur  within  two  years  after  deceased  became 
a  beneficial  member.  This  was  favorable  to  the  defend- 
ant (appellant),  and  it  makes  no  complaint  of  the 
instruction;  and,  the  plaintiffs  not  having  api>ealed, 
this  instruction  must  be  accepted  as  the  law  of  the  case. 
The  only  defense  pleaded  is  "that  the  said  decedent  died 
on  or  about  the  14th  day  of  October,  1894,  and  within 
two  years  of  becoming  a  beneficial  member  of  said 
defendant  committed  suicide,  by  reason  whereof  any 
and  all  rights  of  the  said  W.  D.  Inghram  and  of  his  fam- 
ily and  beneficiaries  became  and  were  forfeited."  The 
plaintiffs,  in  reply,  denied  these  allegations,  and  herein 
we  have  the  only  issue  in  the  case.  Verdict  and  judg- 
ment were  rendered  in  favor  of  the  plaintiffs  for  the 
amount  claimed,  from  which  judgment  the  defendant 
appeals. — Reversed. 
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Chas.  J.  Kavanaghy  Geo.  S.  Tracy,  and  SamH  K. 
Tracy  for  appellant. 

Seerley  &  Clark  for  appellees. 

Given,  J.  —  I.  Subdivision  6  of  section  2837  of 
the  Oode  provides  that  a  new  trial  shall  be  granted 
when  "the  verdict,  report,  or  decision  is  not  sustained 

by  sufiScient  evidence,  or  is  contrary  to  law." 
1  Appellant   moved   for   a  new   trial    on    these 

grounds,  and  now  complains  that  said  motion 
was  overruled,  contending  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  only  question  sub* 
mitted  to  the  jury  was  whether  or  not  the  deceased  com- 
mitted suicide,  and  the  court  instructed  that,  if  the  jury 
found  that  he  did,  its  verdict  should  be  for  the  defend- 
ant; and,  if  it  failed  to  so  find,  it  should  be  for  the  plain- 
tiffs. The  correctness  of  this  instruction  is  not 
questioned,  and  it  therefore  stands  as  the  law  of  the 
case.  The  verdict  being  for  the  plaintiffs,  the  jury  must 
have  failed  to  find  that  the  deceased  committed  sui- 
cide, and  the  question  now  to  be  considered  is  whether 
there  is  sufficient  evidence  on  this  issue  of  suicide  to 
sustain  the  verdict.  It  is  a  well  established  rule  that 
the  verdict  of  a  jury  will  not  be  disturbed  by  the  appel- 
late court  on  the  ground  that  it  is  not  sustained  by  the 
testimony,  unless  it  is  so  manifestly  against  the  weight 
of  evidence  as  to  show  it  to  have  been  the  result  of 
passion  or  prejudice.  See  note  to  subdivision  6,  section 
2837,  Miller's  Oode.  It  is  also  an  established  rule  that, 
where  the  evidence  is  conflicting,  it  is  the  province  of 
the  jury  to  pass  upon  the  conflict,  and  the  courts  will 
not  interfere  in  such  cases.  See  same  note.  Meyer  v. 
Houckj  85  Iowa,  319,  does  not  modify  nor  change  these 
rules.    Under  the  rule  of  that  case  it  is  the  duty  of  tht» 
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judge  to  direct  a  verdict  ^Vhen,  considering  all  the  evi- 
dence, it  clearly  api>earfi  to  him  that  it  would  be  his 
duty  to  set  aside  his  verdict  if  found  in  favor  of  the 
party  upon  whom  the  burden  of  proof  reete/'  In 

2  puling  upon  the  motion  for  a  verdict  or  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict  is 

not  sustained  by  sufiScient  evidence,  where  the  evidence 
is  conflicting,  the  conflict  must  be  resolved  in  favor  of 
the  party  against  whom  the  motion  is  made,  and,  if  then 
there  is  not  sufficient  evidence  to  sustain  a  verdict  for 
that  party,  the  motion,  should  be  sustained,  but,  if 
otherwise,  it  should  be  overruled.  We  may  say  here, 
however,  that  in  our  view  of  this  case,  there  is  no  sub- 
stantial conflict  in  the  evidence  bearing  upon  the  issue 
of  suicide,  and  that  the  only  room  for  contention  is  as  to 
the  conclusion  that  should  be  drawn  from  this  uncon- 
troverted  evidence.  The  instruction  referred  to  above 
is  grounded  upon  the  presumption  that  where  death  is 
shown  it  will  be  presumed  to  have  resulted  from  natural 
or  accidental  causes,  and  not  from  murder  or  suicide. 
The  court  also  instructed, — and  correctly  so, — 

3  that  the  burden  was  upon  the  defendant  to 
establish  its  defense  of  suicide.    Guided  by  these 

rules,  we  now^inquire  whether  this  verdict  is  sustained 
by  sufficient  evidence. 

II.  On  October  14, 1894,  W.  D.  Inghram  was  clerk 
of  the  court  for  Des  Moines  counfy,  which  office  he  had 
held  for  several  successive  terms,  and  was  then  the 
nominee  of  his  political  party  for  election  to  another 
term.  Defendant  sought  to  prove  that  charges  of  defal- 
cation had  been  made  against  Mr.  Inghram  in  a 
daily  paper  published  on  the  thirteenth  and  fourteenth 
days  of  October,  but  this  was  excluded,  because  no  evi- 
dence was  offered  tending  to  show  that  Mr.  Inghram 
had  knowledge  of  such  accusations.  Evidence  of  an 
investigation  of  his  accounts  after  his  death  was  taken 
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with  a  view  of  showing  whether  or  not  he  was  a 
defaulter.  This  evidence  is  quite  unsatisfactory,  and 
leaves  it  doubtful  whether  he  was  a  defaulter  in  any 
considerable  eum;  and  we  think  it  is  not  very  material 
to  the  inquiry  to  determine  whether  or  not  he  was  a 
defaulter.  On  Saturday,  October  13,  1894,  for  some 
cause,  Mr.  Inghram  was  not  at  his  office,  but  left  it  to 
the  care  of  his  deputy,  Mr.  Irwin.  On  the  night  of  the 
thirteenth,  Mr.  Irwin  closed  the  shutters  to  the  window 
in  the  vault  in  the  office,  locked  up  the  vault,  turned  the 
combination  of  the  vault,  and  locked  the  office.  G.  C. 
Fowler,  guardian  of  these  plaintiffs,  and  who  was  called 

by  them,  testifies,  in  substance,  as  follows:  That 
4  on  Sunday  morning,  October  14,  1894,  about  10 

o'clock,  he  went  into  the  clerk's  office;  that  while 
there  he  heard  two  shots,  ten  seconds  apart,  but  was 
not  able  to  locate  them;  that  he  thought  they  were  in 
the  basement,  and  that  on  leaving  the  office  he  noticed 
the  handle  of  the  safe;  that  he  went  into  the  hall,  and 
from  there  into  the  auditor's  office,  where  Mr.  Guelich, 
Mr.  Garret,  and  Mr.  Souther  land  were;  that  after  two 
or  three  minutes  he  spoke  to  these  persons  about  hear- 
ing the  shots,  whereupon  they  all  went  into  the  clerk's 
office.  These  four  gentlemen  and  Dr.  Fleming,  who  was 
immediately  called,  substantially  agree  as  to  what 
followed.  The  found  the  vault  doors  closed,  with  the 
handle  turned,  but  not  locked.  Upon  opening  the  door, 
they  found  powder  smoke  in  the  vault,  the  window 
shutters  closed,  and  a  gas  jet  in  the  vault  burning,  and 
turned  low.  After  opening  the  vault,  they  heard 
several  groans,  but,  owing  to  the  darkness,  could  not 
see  anything  in  the  vault.  After  procuring  a  light, 
they  found  the  dead  body  of  Mr.  Inghram  at  the  foot 
of  the  spiral  stairs  in  the  vault,  and  a  self-cocking 
revolver,  withtwo  empty  chamber,  lying  near  the  body. 
The  only  conflict  in  the  evidence  of  these  witnesses  is 
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as  to  the  difitance  the  revolver  lay  from  the  body,  some 
saying  that  it  wae  two  or  three  feet,  and  one  that  it  was 
eix  or  eight  feet;  but  this  discrepancy  is  explained  by 
the  fact  that  the  revolver  had  been  taken  up  and  laid 
down  again.  They  all  agreed  that  the  revolver  was  not 
in  the  hand  of  the  deceased.  Mr.  Irwin  identified  the 
revolver  found  in  the  vault  as  being  similar  to  one  that 
had  been  used  on  a  criminal  trial,  and  that  had  been 
put  away  in  the  vault,  with  the  loads  in  it,  for  preser- 
vation, by  direction  of  the  deceased.  Mr.  Irwin  was  not 
able  to  say  whether  or  not  this  was  the  identical 
revolver.  Upon  removing  the  body  from  the  vault,  Dr. 
Fleming  discovered  a  gunshot  wound,  which  he  says 
was  sufficient  to  cause  death.  He  says:  "I  didn't 
examine  carefully  enough  to  find  the  second  wound 
until  the  next  day.  That  was  right  back  of  the  ear." 
Mr.  Unterkircher,  the  coroner  and  undertaker,  who  was 
also  present,  observed  that  there  were  two  wounds  on 
the  body  at  the  time  it  was  taken  from  the  vault;  "one 
right  back  of  the  ear,  and  the  other  in  the  temple  on  the 
right  side,  right  in  the  hair."  It  is  evident  that  the 
wound  observed  by  Dr.  Fleming  on  Sunday  was  the  one 
in  the  temple  in  front  of  the  ear.  Mr.  Unterkircher 
says:  "When  I  washed  the  body,  there  were  no  dis- 
<colorations  or  powder  burns  on  the  hair  or  body.  The 
liole  in  the  temple  showed  kind  of  jagged  edges  about 
the  size  of  a  lead  pencil.  There  was  no  singeing  of  the 
hair,  and  no  powder  burns  on  either  of  the  wounds. 
There  was  no  post  mortem  examination  had."  The 
defendant  also  introduced  in  evidence  the  verdict  of 
the  coroner's  jury,  which  was  identified  by  the  coroner, 
wherein  the  jury  found  "that  the  deceased  came  to  his 
death  by  a  pistol  shot,  self-inflicted  while  in  a  state  of 
temporary  insanity,  caused  by  financial  trouble."  It 
is  upon  this  evidence  that  the  defendant  relies  as  estab- 
lishing the  defense  of  suicide.   In  rebuttel,  the  plaintiffs 
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introduced  evidence  of  which  the  following  is  the  eub- 
stance:  Dr.  J.  W.  HoUiday,  having  shown  himself  qual- 
ified as  an  expert,  teetified  as  follows:  ^^A  wound 
inflicted  with  a  38-caliber  revolver  through  the  head, 
right  in  front  of  the  hair,  is  considered  a  mortal  wound; 
as  also  a  wound  made  by  a  revolver  back  of  the  ear,  and 
in  the  hair.  ♦  ♦  *  Two  fatal  wounds  inflicted  on  the 
same  individual  are  generally  considered  to  be  done 
by  some  one  else,  and  not  self-inflicted.  It  is  not  very 
satisfactory  to  tell  the  cause  of  death  from  an  external 
examination  of  the  body  after  death,  without  making 
a  post  mortem  examination.  Where  a  wound  having 
been  inflicted  in  the  head  as  was  stated,  the  shot  of  the 
flrst  mortal  wound  would  practically  make  it  impos- 
sible for  him  to  make  the  second  one,  on  account  of  the 
shock.  He  couldn't  make  the  second  shot  The  usual 
effect  upon  the  muscles  of  the  hand  holding  the  weapon 
in  a  self-inflicted  wound  is  that  the  weapon  is  held  tight 
in  the  grasp  in  case  of  sudden  death."  The  doctor 
further  testifled  to  the  effect  that,  where  the  i>erson 
shoots  himself  with  a  pistol  held  in  his  hand,  there 
would  be  powder  bums  and  singeing,  unless  the  weapon 
was  held  directly  against  the  body,  in  which  case  the 
powder  and  ball  would  go  directly  into  the  wound,  and 
there  would  be  no  flash  outside.  He  further  said:  "I 
don't  pretend  to  tell  the  jury  that  the  man  shot  himself, 
and  did  not  fire  two  shots;  only  give  the  general  rules. 
Yes,  sir;  the  general  rules  have  exceptions."  Dr. 
Fleming  identified  certain  works  as  standard,  parts  of 
which  were  offered  in  evidence,  and  it  was  agreed  that 
Doctors  Stone  and  McKitterick  would  testify  the  same 
as  Dr.  Holliday.  The  extracts  from  the  standard  works 
offered  in  evidence  sustain  the  general  rule  as  testified 
to  by  Dr.  Holliday,  and  show  but  little,  if  anything,  in 
addition,  material  to  this  inquiry.  The  plaintiff  also 
introduced  evidence  in  rebuttal  showing  that  deceased 
VoT.  103  la— 26 
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"shot  left-handed,"  and  that  "he  couldn't  see  out  of  hie 
right  eye  to  amount  to  anything."  This,  with  the  testi- 
mony of  Mr.  Fowler,  already  noticed,  was  all  the  evi- 
dence offered  in  rebuttal. 

III.  W.  D.  Inghram's  death  was  not  from  natural 
causes,  but  from  a  pistol  shot  wound  or  wounds  in  the 
head  inflicted  by  himself,  accidentally  or  intentionally, 
or  by  another.  The  present  inquiry  being  whether  it 
was  by  himself  intentionally,  we  only  consider  the 
probabilities  or  improbabilities  of  accident  or  homi- 
cide, as  they  may  tend  to  prove  or  disprove  death  by 
suicide.  In  our  view  of  the  evidence  introduced  by  the 
defendant,  and  that  of  Mr.  Fowler,  introduced  by  the 
plaintiffs,  we  think  that  but  one  conclusion  can  be 
fairly  and  properly  arrived  at  therefrom,  and  that  is 
that  Mr.  Inghram's  death  resulted  from  pistol  shot 
wounds  intentionally  inflicted  by  himself.  It  is  true 
that  the  evidence  does  not  clearly  disclose  a  reason  for 
such  an  act,  and  that  mere  conjecture  may  not  be 
resorted  to  to  find  the  reason.  It  is  often  true  that  the 
motive  of  the  suicide  is  undiscovered;  but  that  is  no 
reason  for  ignoring  established  facts  in  an  investigation 
like  this.  The  time,  place,  and  circumstances  of  the 
death,  as  shown  in  the  evidence  before  us,  seem  to  be 
inconsistent  with  any  other  conclusion  than  that  of  sui- 
cide. It  was  on  the  Sabbath,  and  in  the  seclusion  of  the 
vault,  where  the  act  was  least  likely  to  be  interfered 
with.  The  four  men  were  at  the  vault  within  five  min- 
utes  after  the  shots  were  fired,  and  found  the  doors 
closed,  the  vault  full  of  smoke,  and  no  i>erson  was  seen 
or  heard  to  go  from  the  place.  There  were  no  powder 
marks  or  singeing,  as  there  would  have  been  had  the 
shots  been  fired  within  seven  feet  of  the  head,  unless 
the  weapon  had  been  against  the  head.  If  the  shots  had 
been  fired  by  another,  it  would  most  likely  have  been  at 
some  distance  from  the  head,  yet,  because  of  the  size  of 
the  vault,  within  seven  feet;  and  in  that  case,  according 
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to  the  testimony,  there  would  have  been  powder  marks 
and  singeing  of  the  hair.  The  absence  of  these  is  quite 
convincing  that  the  death  was  not  by  the  hands  of 
another.  The  fact  that  there  were  two  wounds  renders 
the  theory  of  accident  highly  improbable,  for  it  is  diffi- 
cult to  conceive  how  the  deceased  could  have  acci- 
dentally inflicted  these  two  wounds  upon  himself.  It 
may  be  that  it  would  have  been  impossible  for  deceased 
to  have  inflicted  these  wounds  "shooting  left-handed," 
but  Mr.  Anderson,  who  says  he  shot  left-handed,  seems 
to  have  observed  this  when  shooting  by  sight.  That, 
when  shooting  by  sight  he  shot  left-handed,  was  prob- 
ably because  ef  the  blindness  of  his  right  eye;  but  it 
does  not  follow  that  in  the  darkness  of  that  vault  he  did 
not  shoot  right-handed.  It  seems  highly  probable  that 
the  wounds  were  inflicted  with  the  pistol,  with  the  two 
empty  chambers,  found  in  the  vault,  and  that  this  is 
the  pistol  that  was  placed  in  the  vault  as  stated  by  Mr. 
Irwin.  If  this  is  true,  it  is  improbable  that  it  was  fired 
by  another  than  deceased.  The  general  rules  given  by 
Dr.  Holliday  and  by  the  authors  of  the  works  in  evi- 
dence are  undisputed,  but  it  remains  to  see  their  appli- 
cation to  the  facts  of  this  case.  The  doctor  says  a 
wound  inflicted  with  a  38-caliber  revolver  through  the 
head,  in  front  of  the  hair,  or  back  of  the  ear,  is  con- 
sidered a  mortal  wound.  He  also  says  that  two  fatal 
wounds  inflicted  on  the  same  individual  are  generally 
considered  to  have  been  done  by  another,  and  not  self- 
inflicted.  To  apply  these  rules,  let  us  inquire  whether 
there  was  a  wound  through  the  head  in  front  of  the  hair, 
or  back  of  the  ear,  and  whether  there  were  two  fatal 
wounds.  Dr.  Fleming  was  the  only  physician  who 
examined  the  body,  and  he  tells  us  that  at  the  time  it 
was  taken  from  the  vault  he  found  a  hole  in  the  front 
of  his  head  at  the  commencement  of  the  hair,  which 
was  sufficient  to  cause  death;  and  that  he  did  not  dis- 
cover the  wound  back  of  the  ear  until  the  next  day. 
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The  doctor  gives  no  further  description  of  the  woundfi. 
Mr.  Unterkircher,  the  only  other  witness  who  givee  any 
description  of  the  wounds,  describee  the  one  in  the 
temple  bb  already  quoted,  but  gives  no  deecription 
whatever  of  the  other  wound,  further  than  to  say  that 
it  was  back  of  the  ear.  No  witness  saye  that  the  wound 
back  of  the  ear  was  through  the  head,  that  it  penetrated 
the  head,  or  that  it  was  a  fatal  or  mortal  wound;  there- 
fore that  wound  does  not  come  within  either  of  the  gen- 
eral rules  first  stated  by  Dr.  Holliday.  We  may  well 
infer  from  the  fact  that  this  wound  was  not  discovered 
by  Dr.  Fleming  on  his  first  examination,  and  is  not 
described  other  than  as  we  have  stated,  that  it  was  not  a 
mortal  or  fatal  wound,  and  that  the  cause  of  death  was 
the  wound  in  the  temple.  This  being  true,  it  was  entirely 
possible  for  the  deceased  to  have  inflicted  the  wound 
back  of  the  ear,  and  in  ten  seconds  thereafter  to  have 
inflicted  the  mortal  wound  in  front  of  the  ear;  for,  under 
the  rule  as  stated,  it  is  only  when  two  fatal  wounds  are 
inflicted  that  the  presumption  is  against  suicide.  The 
reason  of  the  rule  is  that,  having  received  one  fatal 
wound,  the  suicide  is  incapable  of  inflicting  another. 
It  is  further  stated  as  a  general  rule,  that  "the  usual 
effect  upon  the  muscles  of  the  hand  holding  the  weapon, 
in  a  self-inflicted  wound,  is  that  the  weapon  is  held 
tight  in  the  grasp  in  the  case  of  sudden  death."  From 
this  it  is  argued  that^  as  the  pistol  was  not  in  the  grasp 
of  the  deceased,  the  death  was  not  suicidal.  If  by  sud- 
den death  is  meant  instant  death,  this  was  not  such, 
for  the  deceased  was  heard  to  groan  several  times  after 
the  witnesses  had  come  to  the  vault.  Whether  the 
weapon  would  be  retained  in  the  grasp  would  depend 
upon  circumstances, — such  as  the  position  of  the  body 
at  the  time  the  shots  were  fired,  and  the  manner  in 
which  it  fell.  Deceased  was  lying  at  the  foot  of  the 
spiral  stairs,  but  whether  upon  the  stairs  or  elsewhere, 
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when  he  fell,  we  do  not  know.  In  the  face  of  other  facts 
tending  eo  strongly  to  show  suicide,  we  think  it  should 
not  be  said,  merely  because  of  this  one  circumstance, 
that  the  other  facts  should  be  ignored.  Another  rule 
relied  upon  as  rebutting  the  claim  of  suicide  is  the 
absence  of  powder  marks  or  singeing.  Dr.  HoUiday^s 
testimony  shows  that  where  a  shot  is  fired  from  a  38- 
caliber  revolver  at  from  two  to  seven  feet  from  the  body 
powder  marks  will  show,  but  when  the  revolver  is  held 
directly  against  the  head  the  powder  and  ball  would 
go  directly  into  the  wound,  and  there  would  be  no  flash 
outside.  We  have  seen  that  there  were  no  powder 
marks  or  singeing  about  those  wounds,  and  this,  we 
think,  is  quite  convincing,  not  only  that  death  was  not 
caused  by  another,  but  intentionally  by  the  deceased 
himself,  in  placing  the  weapon  directly  against  his 
head.  It  may  be  said  that,  if  this  is  true,  then  surely 
the  wound  back  of  the  ear  i)enetrated  the  head;  but 
not  necessarily  so.  Dr.  HoUiday  says:  "It  is  not  very 
satisfactory  to  tell  the  cause  of  death  from  an  external 
examination  of  the  body  after  death  without  making 
a  post  mortem  examination.^'  No  such  examination  was 
made,  and  the  probability  seems  to  be  that  the  shot 
back  of  the  ear  was  fired  at  such  an  angle  as  not  to  pen- 
etrate the  head,  and  that  thereupon  the  mortal  wound 
upon  the  temple  was  infljcted.  Our  examination  of  the 
facts  leads  us  to  the  conclusion  that  the  verdict  is  not 
supported  by  the  evidence  before  us. 

IV.  Api>ellant  complains  of  the  refusal  to  give 
certain  instructions  asked.  We  have  examined  these 
instructions,  and  find  that  the  legal  principles  presented 

therein  were  quite  fully  covered  by  the  inetruc- 
5  tions  given.     Appellant  also  complains  of  the 

refusal  of  the  court  to  submit  two  special  find- 
ings to  the  jury,  namely:  *^Do  you  find  that  deceased 
committed  suicide?    Do  you  find  that  deceased  was 
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killed  by  any  other  person?'^  The  first  was  properly 
refused,  because  it  was  directly  involved  in  the  general 
verdict.  The  second  was  properly  refused,  because  it 
did  not  present  an  ultimate  and  controlling  question,  as 
it  does  not  follow  that,  because  the  deceased  was  not 
killed  by  another,  the  appellant  would  not  be  liable,  it 
being  liable  if  the  death  was  by  accident.  For  the 
reasons  already  stated,  the  judgment  of  the  district 

court  is  REVERSED. 


R.  B.  Bbeson  v.  L.  C.  and  M.  D.  Green,  Appellants. 

Deed:  assumption.   A  grantee  by  accepting  a  deed  containing  a  cov- 

1  enant  by  the  grantees  to  pay  a  mortgage  on  land  is  as  effectually 
bound  as  though  he  had  signed  an  agreement  to  that  effect. 
Citing  Crawford  v.  Edwards,  35  Mich.  854;  Huyler  v.  Atwood,  *^  N. 
J.  Eq.  504;  Spaulding  v.  ffallenbeck,  85  N.  Y.  206;  Deck  Go.  v. 
LeaviU,  54  N.  Y.  33. 

Action  at  law  upon.    An  action  at  law  may  be  maintained  against 

8    a  grantee  in  a  deed  on  a  covenant  assuming  the  payment  of  a 

mortgage  debt,  without  first  foreclosing  the  mortgage.    Citing 

Burr  V.  Beers,  24  N.  Y.  178;  Follansbe  v.  Johnson,  28  Minn.  811 

(9  N.  W.  Rep.  882);  Campbell  v.  Smith,  71  N.  Y.  26. 

Parol  variance.    In  the  absence  of  fraud,  a  covenant  in  a  deed  for 

2  payment  of  a  mortgage  by  the  grantee  is  binding  upon  the  latter 
who  accepted  the  deed,  until  reformed,  although  its  incorporation 
in  the  deed  was  contrary  to  the  previous  contract.  Citing  Fol- 
lansbe V.  Johnson,  28  Minn.  311  (9.N.  W.  Rep.  882);  Coolridge  v. 
Smith,  129  Mass.  554. 

Appeal  from  Dickinson  District  Court. — Hon.  W.  B. 
QuARTON,  Judge. 

Thursday,  October  21,  1897. 

Action  at  law  on  a  -covenant  in  a  deed  assnminff 
and  agreeing  to  pay  a  mortgage  on  certain  land.  Trial 
to  jury.  Judgment  on  verdict  directed  for  plaintiff,  and 
defendants  appeal. — Affirmed. 
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J,  W.  Cory  for  appellants. 

G.  M.  Brooks  and  L.  E.  Francis  for  appellee. 

Ladd,  J. — This  action  is  based  on  a  covenant  in  a 
conveyance  of  a  tract  of  land  in  Murray  county,  Minn., 
by  William  Deyoe  to  L.  C.  and  M.  D.  Green,  by  the 
terms  of  which  the  grantees  assume  and  agfree  to  pay 
certain  mortgages,  including:  the  one  sued  on,  executed 
by  Deyoe  to  Adeline  Dwinell,  and  assigned  by  her  to 
the  plaintiff.  This  deed  was  made  and  delivered  to  the 
defendants  in  Novemiber,  1893,  and  by  them  imme- 
diately placed  on  record,  and  subsequently  they  sold 
and  conveyed  the  land.  There  was  no  objection  to  the 
deed  until  the  beginning  of  this  action,  more  than  two 
years  afterwards.  That  the  deed  was  accepted  is  not 
questioned,  nor  could  it  be,  under  such  circumstances. 
The  defendants  had  made  all  the  use  of  the  instrument 
for  which  it  was  designed.  It  had  served  the  purpose 
of  transferring  title  to  them,  and  had  enabled  them  to 
convey  the  estate  to  another.  They  insist,  however, 
that  the  deed  was  made  in  their  absence,  and  that  they 

never  agreed  to  pay  the  mortgrage.  But  the 
1  agreement  to  pay  is  in  writing.    By  accepting 

the  deed  they  obligated  themselves  as  effectually 
as  though  they  had  signed  it.  Crawford  v.  Edwards, 
33  Mich.  354;  Huyler's  Executors  v.  Atwood,  26 
N.  J.  Eq.  504;  Spaulding  v.  Hallenheck,  35  N.  T. 
206;  Dock  Co.  v.  Leavitt,  54  N.  Y.  35.  The  terms 
of  the  covenant  are  clear  and  unambiguous,  and 
oral  evidence  is  not  admissible  to  vary  them. 
Authorities  need  not  be  cited  in  support  of  this 
elementary  rule,  but  see  Mtihlig  v,  Fiske,  131  Mass. 
110,  where  it  is  said:  "The  defendant,  having,  by 
the  delivery,  which  the  jury  had  found,  accepted  the 
deed  of  conveyance,  and  thereby  obtained  the  estate 
which  he  afterwards  conveyed  to  a  third  person,  and  so 
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made  himself  liable  to  the  burden  which  by  the  terms 
of  the  deed  he  had  assumed^  could  not  (no  fraud  in  the 
execution  or  delivery  of  the  deed  being  suggested) 
impair  the  legal  effect  of  his  own  act  by  oral  evidence 
that  he  had  never  agreed  to  assume  and  pay  the  mort- 
gage, nor  authorized  nor  knew  of  the  insertion  of  such 
an  agreement  in  the  deed.  Such  evidence,  except  so  far 
as  it  tends  to  show  that  there  had  been  no  delivery  of 
the  deed,  was  therefore  rightly  excluded,  independently 
of  a  question  of  pleading."  The  appellaiits  rely  on 
Rogers  v.  Castle,  51  Minn.  428  (53  N.  W.  Rep.  651),  and 
Gold  V.  Ogden,  61  Minn.  88  (63  N.  W.  Rep.  266).  These 
are  not  in  point,  as  in  each  case  it  is  simply  held  that 
the  grantee  named  took  the  land  as  trustee,  and  did  not 

accept  the  deed  with  the  burden  imposed.  There 
2  is  no  evidence  tending  to  show  that  any  fraud 

was  practiced  on  the  defendants  to  induce  them 
to  take  the  deed,  and  no  excuse  is  presented  for  doing 
so  without  reading  it.  Even  thousrh  contrary  to  the 
previous  contract,  they  accepted  it  as  prepared,  and, 
until  reformed,  are  bound  by  it  as  fully  as  though  drawn 
precisely  as  agreed.  This  is  the  rule  ordinarily  applied 
to  written  contracts,  and  finds  support  directly  in  point 
in  Follanshe  v.  JohnsoUj  28  Minn.  311  (9  N.  W.  Rep. 
882),  and  Coolidge  v.  Smith,  129  Mass.  554.  Whether 
the  facts  presented'  a  case  for  reformation  of  the  deed 
need  not  be  determined,  as  such  relief  is  not  sought,  and 
could  not  be  granted  in  an  action  at  law. 

II.  It  is  insisted  the  defendants  are  not  personally 
liable  for  the  payment  of  the  debt  until  the  mortgaged 
property  is  exhausted.  A  stranger  to  a  contract  made 
for  his  benefit  may  maintain  an  action  thereon.  Mills 
V.  Brown,  11  Iowa,  314;  Johnson  v.  Collins,  14  Iowa,  63; 
Johnson  v.  Knap'p,  36  Iowa,  616;  McHose  v.  Button,  55 
Iowa,  728;  note  to  Linneman  v.  Moross,  38  Am.  St.  Rep. 
531  (57  N.  W.  Rep.  103).  A  mortgagee  may  maintain  an 
action  at  law  on  the  covenant  to  pay  in  the  mortgage  or 
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on  the  note,  Banta  v.  Wood,  32  Iowa,  469;  Brown  v. 
Cascaden,  43  Iowa,  103,  and  may  thereafter  foreclose 
his  mortgage,  Morrison  v.  Morrison,  38  Iowa,  73.  It  is 
not  perceived  on  what  tenable  ground  the  same  rules  do 
not  apply  to  a  grantee  in  a  deed  assuming:  to  pay  a  mort- 
gage for  which  the  grantor  is  personally  liable.  Such 
grantee  becomes  obligated  for  the  payment  of  the  debt 
Moses  V.  Clerk  of  Court,  12  Iowa,  139;  Wood  v.  Smith,  51 
Iowa,  156.  And  on  foreclosure  personal  judgment  will 
be  rendered  against  him.  Corbett  v.  Waterman,  11 
Iowa,  86;  Thompson  v.  Bertram,  14  Iowa,  476;  Botoen 
V.  Kurtz,  37  Iowa,  239;  Ross  v.  Kennison,  38  Iowa,  396; 

Bank  v.  Mesarvey,  101  Iowa,  285.  Applying  the 
3          rule  permitting  a  strangrer  to  a  contract  for  whose 

benefit  it  was  made  to  enforce  it,  under  the  cited 
authorities,  there  is  no  escape  from  the  conclusion  that 
an  action  at  law  may  be  maintained  against  a  grantee 
in  a  deed  on  the  covenant  assuming:  the  payment  of  the 
mortgage  debt,  without  first  foreclosing:  the  mortgage. 
Bu7T  V.  Beers,  24  N.  T.  178;  Follansbe  v.  Johnson, 
supra;  Campbell  v.  Smith,  71  N.  Y.  26. — Affirmed. 


J.  E.  Hill  v.  The  City  of  Clarinda,  Appellant. 

Manioipal  Corporationg:  office  boom  for  mayor.  Where  a  city 
fails  to  provide  an  office  for  the  mayor  at  some  convenient  place, 
as  required  by  Code,  section  518,  he  may  furnish  one  himself,  and 
collect  from  the  city  the  actual,  reasonable  expejise  thereof. 

Same.  A  city  which  fails  to  provide  the  mayor  with  an  office  as 
required  by  Code,  section  518,  is  only  chargeable  with  its  fair 
share  of  the  rent,  fuel,  and  lights  of  an  office  used  by  the  mayor 
as  such,  in  common  with  a  law  firm  of  which  he  is  a  member, 
although  he  released  his  partner  from  all  liability  for  the  rent  in 
consideration  of  the  latter's  submitting  to  the  inconvenience 
incident  to  having  the  mayor's  office  therein. 

Trial  to  cocjbt:  Evidence.  The  action  being  tried  to  the  court, 
it  was  not  error  to  apportion  the  expense  of  the  office  between 
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said  firm  and  the  city  without  proof  of  the  relative  value  of  the 
use  by  each. 

Findings  in.    In  a  law  action  tried  to  the  court,  the  findings  and 
judgment  have  the  force  and  effect  of  a  verdict  by  a  jury. 

Appeal  from  Page  DisMct  Court.— Ro^.  Waltbr  I. 
Smith,  Judge. 

Thubsdat,  October  21, 1897. 

Action  by  J.  E.  Hill  against  the  city  of  CJlarinda  to 
recover  for  rent,  etc.,  of  an  office  used  by  plaintifiF  as 
mayor.  From  a  judgment  for  plaintiff,  defendant 
appeals. — Affirmed. 

Parslow  &  Scott  for  appellant. 

F.  E.  Clark  for  appellee. 

KiNNE,  C.  J.  —  This  was  a  law  action.  A  jury  was 
waived,  and  a  trial  had  to  the  court.  The  court  below 
filed  a  written  opinion,  a  portion  of  which  we  here  set 
out:  "It  appears  that  the  plaintiff  was  mayor  of  the 
defendant  city  from  the  spring:  of  1891  to  the  spring  of 
1895.  He  brings  this  action  to  recover  for  office  rent, 
fuel,  and  lights  during  said  period,  which  he  alleges 
cost  him,  and  were  reasonably  worth,  five  hundred  and 
thirty  dollars.  The  defendant  claims  to  have  furnished 
a  proper  office  for  plaintiff  as  mayor,  and  that  the  office 
rent  which  he  seeks  to  recover  is  rent  for  his  own  law 
office,  which  he  used  instead  of  the  one  furnished  him 
by  the  city,  simply  as  a  matter  of  choice,  and  that  it  was 
not  the  intention  of  either  plaintiff  or  defendant  that  he 
should  be  paid  rent  for  said  office.  It  also  sets  up  that 
plaintiff  never  made  any  demand  on  the  defendant  that 
it  furnish  him  an  office.  It  is  provided  by  section  518  of 
the  Code  of  1873:  "He  (the  mayor)  sihall  keep  an  office 
at  some  convenient  place  in  the  city,  to  be  provided  by 
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the  council/    It  api)eaps  from  the  evidence  that  a  num- 
ber of  years  ago  the  defendant  constructed  a  two-story 
'building  a  short  distance  from  the  public  square,  the 
lower  story  of  which  is  used  os  a  flre-engrine  house,  and 
the  upi)er  story  of  which  has  been  used  as  a  council 
chamber,  and  for  a  dance  hall  and  the  like.    This  room 
or  hall  is  the  office  which  the  defendant  claims  to  have 
furnished  plaintiff.    The  evidence  shows  it  was  some- 
times used  by  the  mayor  as  a  place  in  which  to  try  cases 
which  collected  a  large  crowd  of  spectators.    The  evi- 
dence fails  to  show  that  it  was  ever  assigmed  for  use  by 
the  mayor  as  his  office  by  the  council  of  the  defendant, 
and  the  evidence  does  not  show  that  it  was  ever  known 
as  a  mayor's  office.    It  is  a  lar^e  hall,  wholly  unsuited 
for  office  purposes.    I  have  made  a  personal  examina- 
tion of  the  room  in  question,  under  an  ag^reement  made 
by  the  parties  in  the  trial;  and,  while  its  situation  is  not 
particularly  inconvenient,  I  find  it  is  not  reasonably 
adapted  for  use  as  a  mayor's  office,  and  has  never  been 
known  or  designated  as  such.     I  therefore  find  that 
defendant's  coun<dl  wholly  failed  to  provide  plaintiff  an 
office  at  a  convenient  p^ace  in  the  citv,  as-  required  by 
law.    It  appears  from  the  evidence  that  when  the  plain- 
tiff became  mayor  he  was  engaged  in  the  practice  of  law 
at  Oarinda,  in  partnership  with  Mr.  T.  fi.  Clark,  and 
that,  wishing  to  use  the  same  room  for  a  mayor's  office 
and  for  the  firm  law  business,  he  informed  Mr.  Clark,  in 
substance,  that,  if  he  would  submit  to  the  inconvenience 
in-cident  to  having  the  mayor's  office  in  their  office,  he 
would  release  Mr.  Clark  from  all  liability  for  his  share 
of  the  rent;  and  he  now  wishes  to  collect  of  defendant 
the  entire  rent  of  the  room,  with  cost  of  heating  and 
lighting  it.    I  am  of  the  opinion  that,  the  defendant 
having  failed  to  furnish  a  proper  office  for  plaintiff,  he 
had  the  right  to  furnish  one,  and  collect  the  actual, 
reasonable  expense  of  the  city.    19  Am.  &  Eng.  Enc. 
Law,  pp.  540-543.    I  am  also  of  the  opinion,  however, 
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that  plaintiff  could  not  use  the  office  in  question  both 
as  mayor's  office  and  s&  a  law  office  for  the  firm  of  Clark 
&  Hill,  and  charge  the  dty  with  more  than  its  fair  share 
of  the  rent,  fuel  and  lights."  The  court  found  that  the 
plaintiff  was  entitled  to  a  judgment  for  two  hundred 
and  fifty  dollars,  with  interest  and  costs,  which  was 
entered  in  his  favor.  Api>ellants  complain  of  certain 
rulings  upon  the  rejection  of  evidence.  In  every  case 
the  ruling  was  proi)er. 

Complaint  is  made  because  the  court  allowed  a 
part  of  the  claim,  in  the  absence  of  evidence  showing 
the  relative  value  of  the  use  by  the  city  and  of  that  by 
dark  &  Hill.  There  was  no  error  in  the  action  of  the 
court.  He  had  the  evidence  before  him,  showing  the 
total  rent,  and  amount  for  fuel  and  lisrhts  paid.  It  also 
showed'  what  use  was  made  of  the  office  by  the  firm, 
and  by  the  plaintiff  as  mayor;  and,  in  view  of  all  of  the 
evidence,  the  allowance  of  the  court  was  fair  and  rea- 
sonable. In  a  law  action  tried  to  the  court,  the  findings 
and  judgment  have  the  force  and  effect  of  a  verdict  of  a 
jury.  The  evidence  is  ample  to  support  the  judgment, 
and  it  is  affibmbb. 


Garfield  Goodrich,  Appellant,  v.  Thb  Burlington, 

Im^  Cedar  Rapids  &  Northern  Railway  Company. 

IlU3    412 

1103  412  Ballroadp:    nbqligbnoe:    Jury  question.    The  fact  that  a  railway 

M28  396  company  lays  its  tracks  in  a  public  street,  with  the  space  between 

jj^    ^^  the  main  rail  and  guard  rail  wider  than  is  usual  or  necessary,  and 

1    without  properly  filling  below  the  balls  of  the  rails,  will  warrant 

a  jury  in  finding  negligence  in  an  action  by  one  whose  foot  was 
crushed  by  approaching  cars  before  he  could  extricate  it  from 
between  the  main  rail  and  the  guard  rail,  where  it  was  caught 
while  he  was  walking  along  the  street. 

Same.  The  question  as  to  the  negligence  of  a  railroad  company  in 
failing  to  stop  detached  cars  before  reaching  a  boy  whose  foot 
was  caught  between  the  main  and  guard  rail  of  a  switch  track 
running  laterally  through  a  much  used  public  street,  is  for  the 
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8  Jury  upon  evidence  that  the  boy's  foot  was  caught  just  as  the  cars 
were  started  toward  him  from  a  point  ninety  feet  distant,  that 
they  moved  only  at  the  rate  of  two  or  three  miles  an  hour,  that  sev 

4  eral  employes  were  in  close  proximity  to  the  cars  and  heard  the 
emergency  signal  which  another  employe  gave  just  as  they  were 
started,  and  other  evidence  tending  to  show  that  the  cars  might 
have  been  stopped  before  they  reached  the  boy. 

Contributory  NEaLiGSNOE:  Jury  question.  A  boy  fourteen  years 
old  is  not,  as  matter  of  law,  guilty  of  contributory  negligence  in 
permitting  his  attention  to  be  diverted  to  a  moving  train  as  he 
was  crossing  a  railroad  tracl^  running  laterally  through  a  city 

6  street,  precluding  recovery  for  injuries  from  being  struck  by  mov- 
ing cars  while  his  foot  was  held  between  the  main  and  the  guard 
rail  of  the  track,  although  he  could  have  easily  avoided  catching 
his  foot  if  he  had  noticed  the  condition  of  the  track,  where  hei 
was  unaware  of  such  condition. 

Same.  Ck)ntributory  negligence  of  a  boy  in  catching  his  foot  between 
the  main  and  guard  rail  of  a  switch  track  does  not  preclude  his 
recovery  for  injuries  from  being  run  over  by  moving  cars  if  the 
4  cars  could  have  been  stopped  before  reaching  him  by  the  use  of 
due  diligence  on  the  part  of  the  employes,  after  seeing  his  dan- 
gerous condition. 

Highways.    A  raUroad  company  is  bound  so  to  construct,  maintain, 

and  use  its  tracks  laid  in  a  city  street  as  not  unnecessarily  to 

2    endanger  persons  who  use  the  street  properly,  and  is  liable  to  a 

person,  in  the  exercise  of  due  care,  who  is  injured  by  reason  of  its 

failure  to  observe  such  duty. 

Same.  A  railroad  company  does  not,  in  the  absence  of  an  express 
provision  to  that  effect,  have  the  right  to  the  exclusive  use  of  the 
portion  of  the  street  in  which  its  tracks  are  laid,  and  the  people 
2  are  not  confined  to  the  sidewalk,  but  are  entitled  to  use  all  parts 
of  the  street  in  a  proper  manner  and  for  proper  purposes,  subject 
to  the  rights  of  the  company. 

Evidence,  Evidence  that  the  narrow  walk  on  one  side  of  a  street  was 
made  dangerous  by  a  guard  rail  of  a  railroad  track  which' was 
near,  if  not  in,  the  walk  is  admissible  in  behalf  of  the  plaintiff  in 

7  an  action  against  a  railroad  company  for  personal  injuries,  where 
the  defendant  claims  that  he  should  have  used  that  walk  instead 
of  walking  in  the  middle  of  the  street. 

Ordinaneea.    Municipal  ordinances  are  competent  to  show  that  the 
6    right  of  a  railroad  company  to  the  use  of  the  street  in  which  its 
tracks  are  laid  laterally,  is  not  exclusive. 
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Appeal  from  Linn  District  Court — Hon.  W.  P.  Wolf, 

Judge. 

Friday,  Ootobeb  22,  1897. 

Action  at  law  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  ne^li^ence  on  the  part 
of  the  defendant.  A  jury  was  impaneled  for  the  trial 
of  the  cause,  and  evidence  was  submitted.  At  the  close 
of  the  evidence  for  the  plaintiff,  the  district  court  sus- 
tained a  motion  of  the  defendant  to  direct  a  verdict  in 
its  favor.  A  judgment  was  rendered  against  the  plain- 
tiff for  costs,  and  he  appeals. — Reversed. 

Rickel  &  Crocker  for  appellant. 

Preston,  Wheeler  &  Moffit  and  S.  K.  Tracy  for 
appellee. 

Robinson,  J.  —  The  plaintiff  is  a  minor,  and 
appears  by  his  next  friend.  In  June,  1894,  when  he  was 
about  fourteen  years  of  age,  while  he  was  walking 
across  Fourth  street,  in  CJedar  Rapids,  his  left  foot  was 
caught  between  a  main  rail  and  a  <T^uard  rail  of  one  of 
the  defendant's  railway  tracks,  which  were  laid  in  the 
street,  and  was  run  over  by  a  car,  and  so  injured  that 
the  liw!b  was  necessarily  amputated.  The  evidence 
tends  to  show  the  following  facts:  Fourth  street 
extends  from  north  to  south,  and  is  crossed  at  right 
angles  by  several  streets,  among  which  are  O  and  D 
avenues,  the  latter  being  farthest  north.  From  a  point 
south  of  C  avenue,  to  a  point  a  considerable  distance 
north  of  D  avenue,  several  railwav  tracks,  including 
switches,  are  laid  and  maintained  in  Fourth  street.  In 
the  morning  of  the  day  of  the  accident,  the  plaintiff, 
with  a  companion  named  Oudkirk,  went  north  along 
Fourth  street,  to  bathe  in  the  river  north  of  it.    They 
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returned  a  short  time  afterwards,  and  walked  for  some 
distance  on  the  platform  of  a  freight  house  which  is  on 
the  west  side  of  Fourth  street,  and  north  of  D  avenue, 
and  then  started  across  the  street  in  a  southeasterly 
direction,  in  search  of  a  keg  of  drinking  water,  which 
was  usually  kept  in  that  locality.  They  crossed  several 
tracks  without  finding  the  water,  and  then  continued 
southward  on  the  street,  between  railway  tracks  cross- 
ing D  avenue.  As  they  approached  C  avenue,  they  saw 
that  it  was  obstructed  by  cars  which  were  standing  on  a 
track  which  was  west  of  them;  and  wishing  to  reach  C 
avenue  at  a  point  west  of  the  standing  cars,  to  avoid 
them,  and  when  about  one  hundred  feet  north  of  C 
avenue,  they  turned  in  a  southwesterly  direction.  They 
crossed  one  of  the  two  tracks  which  were  then  west  of 
them,  and,  in  attempting  to  cross  the  last  rail  of  the 
west  track  at  a  switch,  the  plaintiff's  foot  slipped 
between  the  rails  and  below  the  balls,  and  was  caught 
and  held  so  firmly  that  the  plaintiff  and  Oudkirk  could 
not  loosen  it.  An  instant  before  that  occurred,  the  cars 
which  were  in  charge  of  a  switching  crew  were  started, 
the  two  at  the  north  end  were  cut  off,  and  propelled 
northward  on  the  track  in  which  the  plaintiff  was 
caught,  and  were  not  stopped  until  they  had  passed 
over  the  plaintiff's  foot.  The  petition  alleges  that  the 
accident  was  due  to  negligence  on  the  part  of  the 
defendant  in  the  following  particulars:  In  maintain- 
ing and  operating  its  track  at  a  place  where  it  did  not 
have  the  right  to  do  so;  in  permitting  the  guard  and 
main  rail  to  be  in  a  worn  and  dilapidated  and  unsafe 
condition,  with  the  opening  between  them  unneces- 
sarily large,  without  proper  safeguards;  and  in  not 
using  due  care  in  switching  the  car  which  caused  the 
injury,  including  the  keeping  of  a  proper  lookout  for 
danger  to  persons  in  the  street;  in  not  heeding  warnings 
of  the  plaintiff's  danger,  and  obeying  signals  to  stop,  in 
time  to  avoid  the  accident. 
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I.    The  evidence  tended  to  show  that  the  space 

between  the  guard  and  main  rails  where  the  plaintiflPs 

foot  was  caught  was  wider  than  was  usual  or  necessary; 

that  it  had  not  been  properly  filled  below  the 

1  balls  of  the  rails ;  and  that  had  the  space  between 
the  rails  been  of  the  ordinary  width,  and  filled  in 

part,  as  it  might  have  been,  the  plaintiflE'e  foot  could  not 
have  been  caught,  and  the  accident  would  not  have 
happened.  Fourth  street,  from  O  avenue  northward, 
is  a  public  thoroughfare,  much  used  by  pedestrians. 
There  is  a  walk  on  the  west  side;  which  was  used,  how- 
ever, by  but  a  small  part  of  the  people  who  walked 
along  the  street.  It  was  narrow,  and  so  near  the  rail- 
way tracks  that  passing  cars  would  endanger  those  who 
used  it.    The  rights  of  the  people  were  not  con- 

2  fined  to  the  sidewalk,  but  they  were  entitled  to 
use  all  parts  of  the  street  in  a  proper  manner,  and 

for  proper  purposes,  subject  to  the  rights  of  the  railway 
companies  having  tracks  in  it.  That  is  well  settled. 
Bryson  v.  Railway  Co,,  89  Iowa,  677;  Railway  Co.  v. 
Bennett,  9  Ind.  App.  92  (35  N.  E.  Rep.  1033);  Railway 
Co.  V.  Phillips,  112  Ind.  59  (13  N.  E.  Rep.  132);  Railway 
Co.  V.  Head,  80  Ind.  117;  Railway  Co.  v.  Pointer,  9  Kan. 
620;  Raihvay  Co.  v.  Walker,  70  Tex.  126  (7  S.  W.  Rep. 
831);  Elliot,  Roads  &  S.  478;  Patterson,  Railway  Acci- 
dent Law,  section  154;  24  Am.  &  Engr.  Enc.  Law,  33.  It 
was  the  duty  of  the  defendant  to  maintain  and  use  its 
tracks  and  appurtenances  with  reference  to  the  rights  of 
the  public  and  the  use  made  of  the  street.  To  so  con- 
struct and  maintain  its  tracks,  or  to  so  usethem,  as  to 
unnecessarily  endanger  persons  who  use  the  street  prop- 
erly, would  be  negligence;  and,  in  the  absence  of  con- 
tributory negligence,  the  defendant  would  be  liable  for 
resulting  damages.  Clamp  it  v.  Railway  Co.,  84  Iowa, 
72;  Smedis  v.  Railroad  Co.,  88  N.  T.  20;  Frick  v.  Rail- 
road  Co.,  75  Mo.  599.  The  evidence  would  have  author- 
ized the  jury  to  find  that  the  defendant  was  negligent  in 
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not  having  the  guard  rail  properly  placed  with  respect 
to  the  main  rail,  and  in  not  having  the  epace  betweeu 
them  properly  blocked. 

II.  At  the  time  of  the  accident  cars  were  being 
switched'  in  Fourth  street  by  an  engine  and  crew  of  the 
defendant  The  engine  was  at  the  south  end  of  a  train 
of  eight  or  ten  cars,  the  north  end  of  the  train  being  in 

O  avenue.    When  the  plaintiff  stepped  between 
3  the  rails  of  the  track  on  which  he  was  hurt  the 

engine  was  moved  so  as  to  start  the  north  two 
cars  which  had  been  cut  off  from  the  others  northward, 
towards  the  plaintiff,  on  the  track  he  was  crossing,  at  a 
speed  of  two  or  three  miles  an  hour.  An  instant  after 
the  cars  were  started,  the  plaintiff's  foot  was  caught 
He  was  then  about  ninety  feet  from  the  cars.  One  of 
the  switching  crew,  named  Binko,  was  opposite  the 
middle  or  ^outh  end  of  the  north  car,  a  few  feet  east 
of  it.  Wiley,  the  foreman  of  the  crew,  liad  cut  the  cars 
off,  and  was  standing  near  the  southeast  corner  of  the 
south  car.  Zeedick,  another  member  of  the  crew,  wae 
on  top  of  the  third  car  from  the  north  end  of  the  train, 
or  the  first  one  remaining  after  the  cars  were  cut  off. 
Augustine,  another  member  of  the  crew,  was  more  than 
one  hundred  feet  north  of  the  plaintiff.  As  soon  as  the 
plaintiff  was  caught,  he  made  an  outcry.  Oudkirk 
turned,  and,  discovering  his  condition,  joined  in  the 
outcry,  and  tried  to  free  him.  Augustine  heard  the 
cries,  and,  seeing  the  plaintiff's  dangrer,  he  gave  Binko 
the  signal  to  stop,  halloed,  gave  a  second  signal  to  stop, 
and  ran  foi*  the  approaching  cars.  He  reached  them 
when  they  were  yet  several  feet  south  of  the  plaintiff, 
but  before  he  could  climb  upon  and  stop  them,  they 
had  passed  over  the  plaintiff's  foot  although  they  were 
stopped  within  two  or  three  feet  of  him.  A  boy  who 
heard  the  outcry,  after  waiting  a  few  moments  to  satisfy 
himself  as  to  the  cause,  ran  a  distance  of  more  than 
three  hundred  feet,  and  reached  the  plaintiff  before  the 
Vol.  103  la- 27 
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north  car  touched  him.    It  te  not  shown  that  any  of  the 
men  with  the  train  saw  the  plaintiflE  before  the  acci- 
dent, bnt  the  evidence  tends  to  show  that  Binko  saw 
Augustine's  signal  to  stop,  and  repeated  it  to  the  men 
in  charge  of  the  engine,  and  that  the  hallooing  of  the 
plaintiflf,  Oudkirk,  and  Augustine  was  so  loud  as  to  be 
heard  the  distance  of  a  block  or  more  south  of  where 
Binko  and  Wiley  were.    See  Ford  v.  Railway  Co.^  69 
Iowa,  627.     The  signal  given  by  Augrustine  was  an 
emergency  signal,  and  was  designed  as  a  direction,  not 
only  to  stop  the  train,  but  also  the  detached  cars.    Had 
there  been  a  brakeman  on  one  of  the  moving  cars,  on 
the  lookout  for  danger  to  persons  on  the  track,  it  is 
clear  that  the  cars  would  have  been  stopped-  in  time  to 
avert  the  accident.     Some  of  the  evidence  tended  to 
show  that  Binko  and  perhaps  others  of  the  crew  could 
have  stopped  the  car  after  he  received  Augustine's  sig- 
nal.   We  do  not  say  that  it  was  the  duty  of  the  defend^ 
ant  to  be  on  the  lookout  for  persons  caught  in  its  guard 
rails,  but  it  was.  required  to  use  reasonable  care  and 
diligence,  in  view  of  the  condition  of  its  yard  and  tracks, 
and  the  use  which  pedestrians  rightly  made  of  the 
street,  to  prevent  accidents.    CJonsidering:  the  use  made 
of  the  street,  the  positions  occupied  by  employes  of  the 
defendant,  the  distance  of  the  moving  cars  from  the 
plaintiflf,  the  signals  given  and  outcry  made,  we  are  of 
the  opinion  that  whether  the  defendant  was  negligent 
in  not  sooner  stopping  the  cars  was  a  question  of  fact 
for  the  jury;  and  this,  we  think,  is  true,  even 
4  though  it  be  found  that  the  plaintiff  was  negli- 

gent in  permitting  his  foot  to  be  caught  by  the 
guard  rail.  If,  after  his  danger  was  known  to  the 
defendant,  it  failed  to  use  due  diligence  to  stop  the  cars 
and  avoid  the  accident,  it  would  be  liable.  Sutzin  v. 
Railway  Co.,  95  Iowa,  304;  Orr  v.  Railway  Co.,  94  Iowa, 
423;  and  cases  therein  cited. 
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III.  It  is  said  that  negligence  on  the  part  of  the 
plaintiflE  contributed  to  the  accident,  and  for  that  reason 
he  should  not  recover.    Whether  he  was  negligent 

depends  upon  all  the  circumstances  of  the  case. 
5  He  was  not  a  trespasser  upon  the  street,  but  was 

there  by  right.     Until  he  discovered-  that  the? 
crossing  at  C  avenue,  in  the  direction  in  which  he 
wished  to  go,  was  blocked  by  cars,  he  was  in  a  place  of 
safety.    When   he   found   the   crossing    blocked,    he 
attempted  to  cross  the  street  at  a  safe  distance  from  a 
train  which  was  not  in  motion.    He  did  not  know  any- 
thing of  the  condition  of  the  guard  rail  which  he 
attempted  to  cross,  nor  did  he  know  anything  of  the 
danger  of  being  caught  by  it.    His  attention  appears  to 
have  been  drawn  to  the  train  which  was  moved  while 
he  was  in  the  act  of  crossing  the  track.    It  is  evident 
that,  had  he  observed  the  opening:  formed  by  the  guard 
rail,  he  <!Ould  easily  have  -stepped  over  it;  but  in  view 
of  the  facts  stated,  and  his  youth  and  lack  of  knowledge, 
it  cannot  be  said,  as  a  matter  of  law,  that  in  permitting 
his  attention  to  be  diverted  from  the  place  where  he 
was  walking,  to  the  train,  he  was  negligent.    The 
defendant,  in  support  of  the  claim  that  the  plaintiflE  was 
negligent,  relies  upon  the  rule  that  a  person  having 
two  ways  of  travel  is  negligent  if,  without  good  reason, 
he  leaves  the  safe  for  the  unsafe  wav,  and  cites  numer- 
ous cases  as  applicable  in  this  case.    Among  them  are 
Hansen  v.  Building  Co.,  100  Iowa,  672,  Ferguson  v. 
Railway  Co.,  100  Iowa,  733,  Ely  v.  Des  Moines,  86  Iowa, 
55,  which  clearly  are  not  in  point.  The  case  of  0' Laugh- 
lin  V.  City  of  Dubuque,  42  Iowa,  539,  involved  the  liabil- 
ity of  the  city  for  injuries  sustained  by  one  who,  without 
reason,  left  the  walks  provided  for  pedestrians,  and 
attempted  to  cross  an  icy  street,  the  condition  of  which 
he  knew;  and  is  readily  distinguishable  from  this.    In 
Cosner  v.  City  of  Centerville,  90  Iowa,  33,  it  appeared 
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that  the  plaintiflf  knowingly  and  without  sufficient  rea- 
son attempted  to  pass  over  a  portion  of  a  sidewalk 
which  he  claimed  was  unsafe,  but  the  condition  of 
which  he  knew.  The  case  of  Thomas  v.  Railway  Co.y  93 
Iowa,  249,  involved  an  alleged'  trespass  upon  the 
defendant's  right  of  way.  The  cases  of  Merryman  v. 
Railway  Co.,  85  Iowa,  634,  and  Masser  v.  Railway  Co.y 
68  Iowa,  602,  also  involved  trespasses.  The  plaintiff  in 
Richards  v.  Railway  Co.,  81  Iowa,  426,  followed,  without 
sufficient  rea'son,  a  route  which  he  must  have  known  to 
be  dangerous,  without  making:  reasonable  effort  to 
anticipate  and  avoid  danger.  We  do  not  think  any  of 
these  cases  sustain  the  claim  that  the  acts  of  the  plain- 
tiflf constituted  negligence  in  law. 

IV.  The  appellant  complains  of  the  refusal  of  the 
district  court  to  permit  the  introduction  in  evidence  of 
certain  ordinances  of  the  city.    As  we  understand  the 

claim  of  the  appellant,  they  were  intended  to 
6  show  that  the  defendant's  risrht  to  the  use  of 

Fourth  street  was  not  exclusive.  The  ordinances 
did  not  refer  to  the  defendant,  but  if  it  can  be  shown 
that  it  succeeded  to  the  rights  granted  by  the  ordinance, 
and  is  subject  to  the  restrictions  therein  contained,  the 
ordinances  would  be  competent  for  the  purpose  stated, 
as  tending  to  show  the  rights  of  the  defendant.  Whether 
the  ordinances  were  competent  for  any  other  purpose 
we  do  not  determine. 

V.  CJomplaint  is  made  of  the  refusal  of  the  court 
to  permit  the  plaintiflf  to  show  that  the  narrow  walk  on 
the  west  side  of  Fourth  street  was  made  dangerous  by 

a  guard  rail  which  was  near,  if  not  in,  the  walk. 
7  In  view  of  the  conclusion  we  reach,  it  is  only 

necessary  to  say  as  to  this  that  if  the  defendant 
claims  that  the  plaintiflf  should  have  used  that  way, 
instead  of  walking  in  the  middle  of  the  street,  he  should 
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be  i)ermitted  to  show  tlhat  it  was  dangerous.  We  con* 
elude  that  the  district  court  erred  in  taking  the  cas^ 
from  the  jury,  and  its  judgment  is  bbvbesbd. 
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The  First  National  Bank  of  Sigournby  and  The 
Kbokuk  County  Bank  v.  Redhead,  Norton, 
Lathrop  &  Company,  Appellants,  Elizabeth  K. 
Woodman,  Executrix,  et  al. 

Appeal:  order  nunc  pro  tunc:  Transcript,  The  courts  may  order 
a  correction  of  their  records  of  a  prior  date  to  conform  to  the 
facts  as  they  existed  at  that  date,  but  they  cannot  change  the 
records  so  as  to  show  that  a  fact  existed  on  a  prior  date  that  did 
not  then  in  truth  exist;  and  an  order  that  a  transcript  of  evidence 
for  the  purposes  of  an  appeal  be  filed  nunc  pro  tuncaaot  a  date  on 
which  it  was  not  actually  on  file  is  not  authorized  and  does  not 
cure  the  failure  to  file  the  transcript  within  the  time  allowed  by 
the  statute. 

Appeal  from  Keokuk  District  Court. — Hon.  Ben  McCoy, 

Judge. 

Friday,  October  22,  1897. 

This  appeal  is  by  the  defendants  Bedhead,  Norton, 
Lathrop  &  Co.  from  a  decree  rendered  under  the  opinion 
of  this  court  on  a  former  appeal.  93  Iowa,  668.  The 
defendant,  Elizabeth  K  Woodman,  executrix,  alone 
appears  to  this  appeal.  She  also  appeals  from  an  order 
of  the  district  court  correcting  the  record.  Redhead, 
Norton,  Lathrop  &  Co.,  having  first  appealed,  will  be 
designated  as  "appellants.^^  • 

Nathaniel  B.   Raymond  for  appellants  Redhead 
Norton,  Lathrop  &  Co. 

Hubbard  <&  D^ioley  for  appellee  Elizabeth  K. 
Woodman. 
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G.  D.  Woodin  and  J.  P.  Talley  for  plaintiff  appel- 
lees. 

Hamilton  &  Donohne  for  appellee  W.  0.  Childs. 

Given,  J. — We  are  first  confronted  with  a  series 
of  motionfi  and  resistances  based  npon  affidavits  and 
amendments  to  and  denials  of  abstracte,  and  the  appeal 
from  the  order  correcting  the  record.  These  motions 
and  proceedings  are  qnite  complicated  and  lengthy,  and 
to  treat  them  in  detail  wonld  require  more  space  than 
should  be  given  to- them  in  this  opinion.  The  following 
will  be  sufficient  to  say  concerning  them:  The  decree 
appealed  from  was  rendered  January  6, 1896,  and  notice 
of  appeal  served  February  6,  1896.  On  September  23, 
1896,  appellee  filed  her  motion  to  dismiss  the  appeal 
and  affirm  the  judgment  because  no  abstract  was  on 
file.  Appellants  served  their  abstract  September  22, 
and  filed  it  October  7, 1896,  and  show  sufficient  reasons 
for  the  brief  delay.    Therefore  this  motion  is  overruled. 

On  January  23, 1897,  appellee  moved  to  strike  from 
the  abstract  all  that  part  purporting  to  set  out  the  evi- 
dence, and  to  affirm  the  judgment,  on  the  ground  that 
the  judge's  certificate  to  the  transcript  of  the  evidence 
does  not  certify  that  it  contains  all  the  evidence  offered, 
but  simply  that  it  contains  the  evidence  introduced, 
and  that  the  transcript,  with  the  certificate  of  the  judge 
(afterwards  signed)  that  it  does  contain  the  evidence 
offered,  was  not  filed  until  July  7, 1896,  which  was  after 
the  time  allowed  for  filing  such  transcript.  Prior  to 
this  motion  appellants  sent  the  transcript  that  had  been 
filed  March  30, 1896,  to  the  judge,  for  further  certifica- 
tion; and  on  July  6,  1896  the  judge  signed  a  second 
certificate  to  said  transcript,  certifying  that  it  con- 
tained all  the  evidence  offered  or  introduced.  This 
transcript,  thus  certified,  the  judge  on  that  day  placed 
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In  the  express  office  at  Oekaloosa  for  transmission  to 
the  clerk  at  Sigoumey,  with  a  written  order  *fto  re-file 
the  tranficript  of  the  shorthand  notes  of  the  evidence 
taken  in  said  cause  and  heretofore  filed  in  said  cause 
March  30, 1896.    You  are  further  directed  to  enter  the 
foregoing  as  of  date  July  6,  1896,  nunc  pro  tunc.^^   In 
the  ordinary  course  of  transit,  the  transcript  would  not 
reach  Sigourney  until  between  5  and  6  o'clock  p.  m.  of 
July  6,  and  did  not  reach  the  clerk's  office  until  July  7, 
on  which  day  the  clerk  entered  the  same  as  then  filed, 
but  did  not  make  any  record  of  the  order  of  the  judge. 
On  February,  1897,  appellants  filed  their  motion  in 
the  district  court,  asking,  among  other  things,  that  the 
entry  and  filing  mark  of  said  transcript  be  changed  to 
read,  "Ke-filed  July  6,  1896."    Appellee  appeared  and 
resisted  this  motion,  and  on  the  hearing  the  motion  was 
so  far  sustained  as  to  order  the  clerk  to  enter  upon  the 
record,  nunc  pro  tunc,  said  written  order  of  the  judge 
made  July  6,  and  from  this  order  defendant  Woodman 
appeals.    Appellees'  motion  to  strike  and  her  appeal 
rest  upon  the  fact  that  the  transcript,  duly  certified, 
was  not  filed  within  the  time  required,  and  the  claim 
that  the  court  had  no  power  to  order  it  filed  as  of  July 
6.    In  the  recent  case  of  Calefv.  Cole,  93  Iowa,  681,  it 
is  said  of  section  2742  of  the  Code  of  1873 :    "Under  this 
section,  it  has  always  been  held  that  unless  the  transla- 
tion of  the  reporter's  shorthand  notes  is  filed  in  the 
lower  court  within  six  months  from  the  time  of  entering 
the  decree,  or,  as  has  sometimes  been  said,  within  the 
time  allowed  for  an  appeal,  the  case  cannot  be  tried 
de   novo    in   this    court;"    citing   prior   cases.     This 
transcript,  duly  certified,  was  not  in  fact  filed  in  the 
lower  court  within  the  time  required,  unless  said  order 
of  the  judge,  made  July  6,  and  the  subsequent  order 
of  the  court  that  said  order  of  the  judge  be  entered  of 
record  nunc  pro  tunc,  constitutes  a  filing  as  of  July  6. 
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That  courts  may  order  a  correction  of  their  records  of  a 
prior  date  to  conform  to  the  facts  as  they  existed  at  that 
date  ifi  not  disputed,  but  we  do  not  find  it  to  have  ever 
been  held  that  they  may  change  the  records  so  as  to 
show  that  a  fact  existed  on  a  prior  date  that  did  not 
tiien  in  truth  exist.  It  is  an  undisputed  fact  that  this 
transcript,  duly  certified,  was  not  on  file  July  6,  and 
therefore  we  conclude  that  the  order  for  filing  it  as  of 
that  date  was  unauthorized.  Such  being  our  con- 
clusion, it  follows  that  the  order  that  said  transcript  be 
filed  as  of  July  6  must  be  reversed,  on  the  appeal  of  Mrs. 
Woodman,  and  her  motion  to  strike  sustained.  In  this 
condition  of  the  record,  there  is  nothing  further  for  this 
court  to  consider,  and  the  decree  of  the  district  court 
is  therefore  aflftrmed  on  the  appeal  of  Bedhead,  Norton, 
Lathrop  &  CJo.  We  may  add  that  we  are  content  with 
this  result,  as,  upon  an  examination  of  the  case  on  the 
record  as  presented  by  appellants,  we  think  the  decree 
now  appealed  from  is  in  entire  harmony  with  our  former 
opinion.  Beversed  on  the  appeal  of  W.  K  Woodman, 
and  affirmed  on  the  appeal  of  Redhead,  Norton,  Lathrop 
&C!o. 


Susan  E.  Moore  v.  The  Union  Fraternal  Aooidbnt 

Association,  F.  R.  Crocker,  and  J.  E.  Lockwood^ 

Appellants. 

InsnranGei  policy,  by-laws  and  statute:  Notice,  A  member  of 
a  mutual  Ufe  insurance  association  is  advised  that  the  indemnity 
ils  limited  to  a  percentage  of  the  assessment  upon  ihe  membership 
;as  provided  by  the  articles  of  incorporation  and  by-laws  of  the 
associatlQD^  notwithstanding  that  the  policy  on  its  face  is  an 

,2  absolute  promise  of  Indemnity,  where  it  contains  an  indorsement 
on  its  back  to  the  effect  that  it  is  issued  pursuant  to  Iowa  Laws 
1886,  chapter  65,  under  which  "the  benefits  herein  provided  are 
derived  from  payments  by  policy  holders,  as  ordered  by  the  board 
of  directors/' 
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Incorporations:  Becovery  against.  An  officer  or  incorporator  of  a 
mutual  insurance  association  cannot,  in  the  absence  of  fraud  or 
deception,  be  held  liable  to  a  beneficiary  because  the  policy  on  its 
8  face  was  an  absolute  promise  of  indemnity,  whereas  the  indem- 
nity is  limited  by  statute  and  the  articles  of  incorporation  to  the 
amount  of  an  assessment,  where  the  member,  in  securing  the 
insurance,  knows  that  the  company  was  mutual  and  constructed 
on  the  assessment  plan. 

Same:  Evidence.  That  an  insurance  association  is  precluded  from 
proTing  the  application  in  an  action  on  the  policy  because  a  copy 
thereof  was  not  attached  to  or  indorsed  on  the  policy  as  required 
by  Acts  Eighteenth  General  Assembly,  chapter  211,  section  2,  does 

3  not  preclude  an  officer  or  incorporator  sought  to  be  held  liable 
because  of  the  misleading  form  of  the  policy,  from  using  the  appli- 
cation to  show  that  the  insured  was  not  misled  to  his  detriment  by 
the  form  of  the  policy. 

disappropriation:  evidenoe.  No  misappropriation  of  funds  by  the 
officers  of  a  mutual  benefit  society  is  shown  by  evidence  merely 

4  indicating  the  receipts  and  amounts  expended  for  different  pur- 
poses, without  any  showing  as  to  whether  these  were  improper. 

IncorporatloH  of  Mntnal  Benefit  Society:  construotion  of  statute: 
Notice.  Acts  Twenty-first  General  Assembly,  chapter  65,  enacted 
to  regulate  the  organization  and  operation  of  mutual  benefit 
societies  is  complete  in  itself;  and  persons  organizing  under  it 
1  need  comply  only  with  its  requirements,  and  need  not  publish 
notice  of  intention  to  incorporate,  nor  include  the  word  "mutual" 
in  the  title  of  the  society,  as  required  by  Ck)de  1873,  sections  1122 
and  1140. 

Appeal  from  Council  Bluffs  Superior  Court. — ^Hon.  J. 
E.  F.  McGee,  Judge. 

Friday,  Ootobbe  22, 1897. 

Action  at  law  by  plaintiff,  as  beneficiary  of  a  cer- 
tificate of  life  insurance  ieeued  April  27,  1892,  to  John 
D.  Moore,  who  died  December  7,  1893.  Trial  to  court; 
judgment  againet  defendants  for  the  full  amount  of  the 
policy;  and  they  appeal. — Beversed. 

T.  M.  Stuart  for  appellants. 

Mayne  &  Hazelton  for  appellee. 
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Ladd,    J. — The  first  question  arising  on  the  record 
IB  whether  the  Union  Fraternal  Accident  Association 
was  organized  as  required  by  the  statutes  of  this  state. 
All  the  provisions  of  chapter  65  of  the  Acts  of 
1  the  Twenty-first  General  Afisembly  were  com- 

plied with.    But  it  is  ineieted  thie  was  simply 
amendatory  of  the  law  as  it  existed,  and  that  by  failing 
to  follow  the  provisions  of  sections  1122  and  1140  of  the 
Code  of  1873,  by  publishing  notice  of  intention  to  incor- 
porate, and  by  including  the  word  "Mutual"  in  the  titie, 
the  incorporation  was  not  perfected,  and  the  incorporat- 
ors are  chargeable  as  partners.     An  examination  of 
chapter  65,  referred  to,  demonstrates  that,  excepting 
statutes  applicable  to  all  insurance  alike,  it  is  complete 
in  itself,  and  was  so  intended  by  the  legislature.   It  was 
enacted  for  the  purpose  of  regulating  the  organization 
and  operation  of  mutual  benefit  associations,  as  plainly 
stated  in  the  title;  and  such  associations  as  are  not 
already  in  existence  are  proMbited  from  engaging  in 
business  before  complying  with  all  the  provisions  of  the 
act.    On  the  other  hand,  upon  compliance  with  the  act, 
the  auditor  of  state  is  required  to  issue  a  certificate 
authorizing  the  association  to  transact  business  for  one 
year  from  April  1  of  the  year  of  its  issue.    Section  18. 
The  association  is  therefore  organized  to  do  business 
without  doing  more  than  comply  with  the  conditions  of 
this  act     Throughout  the  chapter  associations  are 
referred  to  as  "organized  under  this  act,"  and  penalties 
are  imposed  for  violations  thereof.    The  publication  of 
notice,  as  required  in  section  2,  after  approval  of  the 
articles  of  incorporation,  obviates  the  necessity  of  some 
other  kind  of  notice,  and  the  whole  plan  is  essentially 
different  than  that  provided  in  section  1122  and  1123 
of  the  Oode.    By  fixing  a  rule  for  the  adoption  of  a  name 
in  section  3,  the  other  method  seems  to  be  excluded;  and 
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the  necessity  of  including  the  word  "Mutual"  ie  obvi' 
ated  by  requiring  each  application  to  have  printed  in 
red  ink,  in  a  conspicuous  mannel*  along  the  margin  of 
the  application,  these  words:  "It  is  understood  and 
agreed  that  the  amount  to  be  paid,  when  the  certificate 
or  policy  issued  on  this  application  becomes  a  claim, 
shall  be  dependent  upon  the  amount  collected  from  an 
assessment  to  meet  such  claim."  Section  4.  The  term 
"Mutual"  shall  be  included  only  in  the  titles  of  com- 
panies organized  as  provided  in  chapter  4  of  the  Code, 
and  there  was  no  attempt  to  organize  this  association 
under  that  chapter.  The  laws  of  the  Twenty-first  Gen- 
eral Assembly  take  the  whole  subject  of  insurance 
under  mutual  benefit  companies  out  of  chapter  4  of  the 
CJode,  prohibit  such  insurance  "upon  any  other  event 
than  that  of  death  or  disability  resulting  from  accident 
to  the  member,"  and  make  complete  and  ample  pro- 
visions for  their  organization,  management,  and 
control. 

II.  It  is  said  the  policy  on  its  face  is  an  absolute 
promise  of  indemnity.  That  part  preceding  the  naming 
of  benefits  is  in  these  words :    "In  consideration  of  the 

warranties  in  the  application  of  this  certificate, 
2  which  application  is  made  a  part  of  the  contract, 

and  the  sum  of  five  dollars  as  a  membership  fee, 
and  of  such  future  payments  as  may  be  required  under 
its  articles  of  incorporation  and  by-laws,  does  hereby 
accept  John  D.  Moore,  of  Brimfield,  state  of  Illinois, — 
occupation,  proprietor  and  salesman  agriculture  store, 
— a  member  of  this  association,  subject  to  all  the  con- 
ditions hereinafter  contained,  and  entitled  to  the  fol- 
lowing benefits."  No  conditions  other  than  above  set 
out  appear  in  the  body  of  the  policy,  but  under  the 
heading  "Agreement  and  Conditions  under  Which  This 
Certificate  is  Issued  and  Accepted,"  on  the  back  of  the 
policy,  is  this  among  other  provisions:    "This  policy  is 
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iflsued  pursuant  to  chapter  65  of  the  Laws  of  1886  of  the 
State  of  Iowa,  under  which  the  benefits  herein  provided 
are  derived  from  paymente  by  policy  holders,  ae  ordered 
by  the  board  of  directors.''  So  that  the  insured  was 
fully  advised  that  payments  should  be  made  as  required 
by  the  articles  of  incorporation  and  by-laws.  These 
were  expressly  referred  to  as  controlling  the  future  pay- 
ments, and  became  a  part  of  the  policy.  Simeral  v. 
Imurance  Cd.^  18  Iowa,  319;  Davidson  v.  Benefit 
Society,  89  Minn,  303  (39  N.  W.  Rep.  803);  Walsh  v. 
Insurance  Co.,  30  Iowa,  133;  Hobbs  v.  Association,  82 
Iowa,  107.  The  articles  limit  the  amount  to  be  paid  in 
event  of  loss  to  one  assessment  less  ten  per  cent.  That 
the  company  was  managed  on  the  assessment  plan  was 
in  fact  fully  understood  by  the  assured.  On  the  appli- 
cation signed  by  him  was  printed,  in  red  ink,  the  clause 
heretofore    referred    to,    clearly    stating    how    the 

indemnity,  in  event  of  loss  was  to  be  provided. 
3  A  copy  of  the  application  was  not  attached  to  or 

indorsed  on  the  policy,  as  required  by  section  2  of 
chapter  211  of  the  Acts  of  the  Eighteenth  General 
Assembly,  and  for  this  reason  the  company  could  not 
plead  or  prove  the  application  in  an  action  on  the  pol- 
icy. Cook  V.  Association,  74  Iowa,  746;  McConnell  v. 
Association,  79  Iowa,  757.  But  this  does  not  preclude  an 
oflScer  or  incorporator  sought  to  be  held  liable  for  loss, 
from  using  such  evidence  in  showing  that  the  insured 
was  not  misled  to  his  detriment.  Annual  dues  and  a 
number  of  assessments  had  been  paid  by  Moore.  Surely, 
if  he,  in  securing  the  insurance,  knew  the  company  was 
mutual,  and  conducted  on  the  assessment  plan,  his  ben- 
eficiary is  not  in  a  position  to  complain  against  mem- 
bers or  officers  with  reference  to  the  mere  form  of  the 
policy.  Under  such  circumstances  there  was  no  fraud 
or  deception  upon  which  to  base  a  cause  of  action.  To 
permit  one  member  to  recover  from  another  in  such  a 
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case  would  violate  the  plainest  principles  of  justice.  See 
Foster  v.  Pray,  35  Minn.  458  (29  N.  W.  Kep.  155). 

III.  Were  the  funds  of  the  company  misappropri- 
ated by  its  ofl&cers?  The  original  articles  provided  that 
ten  per  cent,  of  each  assessment  shall  be  reserved  and 

invested  in  a  fund,  and  "be  used  to  guarantee 
4         members  of  this  association  against  excessive 

assessments  in  any  one  year."   This  was  amended 
at  the  members^  annual  meeting,  October  13, 1891,  and 
before  the  certificate  of  Moore  was  issued,  so  as  to  per- 
mit the  use  of  such  fund  in  defraying  the  reasonable 
expenses  of  collecting  the  assessments  and  adjusting 
losses,  and  any  excess  over  this  was  to  be  transferred  to 
the  benefit  fund.    Also,  any  surplus  derived  from  mem- 
bership fees  or  dues  over  the  requirements  to  properly 
conduct  the  business  were  to  be  transferred  to  the 
reserve  fund.    Now,  the  evidence  fails  to  show  that  of 
the  ten  per  cent,  anything  remained  after  payment  of 
the  cost  of  collecting  assessments  and  adjusting  losses; 
nor  does  it  appear  that  there  was  any  surplus  of  dues 
and  membership  fees  after  payment  of  the  amount 
required  to  manage  the  business.    A  membership  large 
enough  to  pay  losses  in  full  was  very  desirable  to  every 
member,  and  much  of  the  expense  was  incurred  to  this 
end.    The  officers  did  not  profit  by  it    Whether  the 
efforts  were  legitimate  we  are  not  advised.    It  was  not 
a  profitable  enterprise  to  them  or  the  insured.    The  evi- 
dence utterly  fails  to  show  any  misappropriation  of 
funds.    It  simply  indicates  the  receipts  and  amounts 
expended  for  different  puri>oses,  and  as  to  whether 
these  were  proper  the  record  is  silent.    The  judgment 
must  be  reversed. 

KiNNE,  C.  J.,  took  no  part. 
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Chas.  Counselman  &  Company,  Appellant,  v.  Emanuel 

Reichart. 


Gambling  Contract:  eyidencb.  Defendant  telegraphed  plaintiff: 
"Buy  five  thousand  Sept.  oats  below  thirty-one.  Draw  on  me  for 
margins,"  and  by  a  subsequent  telegram  directed  plaintiff  to  '^ll 
September,  and  buy  May."  Defendant  failed  to  put  up  margins 
and  the  May  oats  were  sold  at  a  loss.  Plaintiff  paid  the  loss,  and 
8  sued  to  recover  the  same,  but  failed  to  disclose  from  whom  he 
purchased,  or  to  produce  any  memorandum  of  the  transactions; 
while  defendant  denied  that  the  purchases  were  actually  made, 
and  testified  that  in  ordering  such  purchases  he  did  not  intend 
any  delivery  of  the  grain  to  him.  Eeld,  that  a  verdict  for 
defendant  was  warranted. 

Same.  To  render  a  contract  in  grain  futures  void  as  a  mere  specula- 
tion on  the  chances  of  rise  and  fall  of  the  market,  with  no  inten- 
tion to  deliver  the  grain,  both  parties  thereto  must  have  contem- 
1  plated  that  no  delivery  would  be  made;  and  the  contract  between 
commission  merchants  and  a  customer  is  not  void  on  that 
ground,  although  the  customer  intended,  only,  to  speculate  on 
margins  without  a  delivery  of  the  grain,  if  the  commission  mer- 
chants intended  an  actual  delivery. 

Same:  Intent.  A  party  to  a  contract  in  grain  futures  may  attack 
it  on  the  ground  that  it  is  a  mere  gambling  contract  and  may 
testify  as  to  his  intention  with  reference  to  the  delivery  of  the 

i2  grain  when  he  made  the  purchase.  Citing  Pope  v,  Banke,  155 
m  Sup.  617  (40  N.  E  Eep.  839);  Crandell  v.  WhUe,  184  Mass.  54 
(41  N.  E.  Rep  204). 

t*RE3UMPTiONs.  The  jury  are  warranted  in  drawing  an  inference 
unfavorable  to  the  existence  of  the  intention  on  the  part  of  a 
commission  merchant  in  purchasing  "futures"  grain  for  a  cus- 

4  tomer,  that  there  should  be  an  actual  delivery,  from  his  failure  to 
produce  the  paper  and  documents  showing  a  purchase  by  him 
on  the  market,  in  response  to  the  demand  of  the  other  party. 

Appeal  from  Cass  District  Court, — Hon.  A.  B.  Thor- 
nell,  Judge. 

Friday,  October  22,  1897, 
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The  plaintiff  firm  is  engaged  in  the  commission 
businees  in  Chicago,  HI.  The  defendant,  in  1894,  was 
engaged  in  the  grain  business  at  Neola,  Iowa,  and 
shipped  grain  to  the  plaintiff  in  Chicago.  This  action  is 
brought  to  recover  a  balance  of  five  hundred  and  five 
dollars  and  forty-three  cents  on  account.  June  14, 1894, 
the  defendant,  by  telegram,  directed  plaintiff  to  buy 
for  him  five  thousand  bushele  of  September  oats.  On 
the  thirty-first  of  August,  1894,  defendant  directed 
plaintiff  to  sell  the  oats,  and  to  buv  for  him  five  thousand 
bushels  of  May  oats.  Plaintiff  reported  to  defendant  a 
loss  on  the  September  oats  of  six  dollars  and  twenty-five 
cents,  and  charged  a  commission  of  six  dollars  and 
twenty-five  cents,  making  an  aggregate  charge  against 
defendant  on  that  transaction  of  twelve  dollars  and 
fifty  cents.  The  purchase  of  the  May  oats  was  reported 
as  made,  and,  after  a  neglect  or  refusal  to  put  up  mar- 
gins by  defendant,  the  grain  was  closed  out  January  25, 
1895,  with  a  loss,  including  eommission,  of  three  hun- 
dred dollars.  The  losses  on  the  two  oats  transactions, 
including  commissions,  and  a  balance  on  account  of 
grain  shipped  to  Chicago,  make  up  the  aggregate  of 
plaintiff's  claim.  As  to  the  balance  of  one  hundred  and 
ninety-two  dollars  and  ninety-three  cents,  on  account 
of  grain  shipped,  there  is  no  question,  and  defendant 
offered  to  confess  judgment  for  the  sum  of  two  hundred 
and  twenty  dollars,  being  for  that  amount  with  interest. 
The  contention  is  as  to  the  claims  based  on  the  two 
transactions  in  the  purchase  of  oats.  The  defendant 
denies  the  purchase,  and  avers  that  the  transactions 
were  illegal,  as  being  gambling  contracts,  in  that  they 
were  mere  speculations  in  margins,  with  no  intention  to 
make  actual  purchases  or  sales  of  grain.  The  issues 
were  tried  to  a  jury  that  returned  a  verdict  for  plaintiff 
for  two  hundred  and  seventeen  dollars  and  six  cents, 
being  less  than  the  offer  of  judaruient.     There  was  a 
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judgment  on  the  verdict,  and  the  plaintiff  appealed* — 

Affirmed. 

De  Lano  &  Meredith  for  appellants. 

Swan  &  Bruce  for  appellee. 

Granger,  J.  —  The  court  instructed  the  jury  that, 
inasmuch  as  it  appeared  from  the  evidence  that  plain- 
tiff,  as  agent  for  defendant,  made  the  purchase  of  the 
May  oats,  and  because  of  defendant's  failure  to  put  up 
the  margins  the  oats  were  sold  at  a  loss  by  plaintiff, 
and  as  it  is  not  claimed  that  plaintiff,  in  so  doing, 
exceeded  its  authority,  and  as  plaintiff  paid  the  loss,  it 
is  entitled:  to  recover  the  amount  of  the  loss,  with  inter- 
est, "unless  it  further  appears  from  the  evidence  that 
the  purchase  of  said  oats  by  plaintiff  was,  in  contem- 
plation of  law,  a  gambling  contract."  There  are  some 
questions  argued  quite  extensively,  about  which  there 
is  no  dispute,  and  they  may  be  set  at  rest  without 

extended  notice.  Contracts  for  grain,  where  the 
1  intention  is  to  merely  speculate  on  the  chances 

of  a  rise  or  fall  of  the  market,  and  no  delivery  is 
intended,  are  gambling  contracts,  and  void.  It  is  not 
enough,  to  render  a  contract  void,  that  the  buyer 
intends  it  as  a  gambling  contract,  unless  the  seller  par- 
ticipates in  that  intention ;  that  is,  if,  in  the  case  at  bar, 
the  defendant,  in  ordering  the  purchase  of  the  oats,  only 
intended  a  speculation  upon  margins,  without  a 
delivery  of  grain,  and.  the  plaintiff  purchased  the  grain 
for  actual  delivery,  it  would  not  be  a  gamt)ling  contract. 
To  make  the  contract  void  as  between  these  parties,  the 
intention  to  make  a  gambling  contract  must  have  been 
mutual.  McClain's  Code,  section  5349;  Acts  Twentieth 
General  Assembly,  chapter  93,  section  1.  The  court  sa 
instructed  the  jury.   It  also  said  in  its  instructions:   "Id 
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deciding  what  the  intention  of  said  parties  was  in  mak- 
ing said  contracts,  you  have  the  riffht  to  consider,  not 
only  the  direct  evidence  of  the  parties  as  to  their  inten- 
tions, but  also,  as  far  as  shown  by  the  evidence,  how 
the  contract  or  contracts  were  made,  and  their  terms, 
who  was  the  purchaser  and  seller,  how  the  losses  on 
said  contracts  were  in  fact  settled,  whether  any  ^ain 
was  in  fact  handled  or  delivered  in  the  settlement 
thereof,  and  every  other  fact  and  circumstance  shown 

by  the  evidence,  and  throwing  li^ht  thereon." 
2  The  court  permitted  the  defendant  to  testify  as 

to  his  intentions  in  ordering  the  purchase  of  the 
oats,  whether  there  was  to  be  a  delivery;  and  it  is 
thought  the  court  erred  in  so  doing.  We  think  not.  It 
was  a  fact  directly  involved,  and  the  question  we  are 
considering  was  ruled  in  National  Bank  v.  Packing  Co., 
66  Iowa,  41.  In  that  case,  si)eakinfi:  of  the  intention  of 
the  purchaser  in  such  a  transaction,  it  is  said:  "This 
essential  element  in  the  case  the  defendant  was  bound 
to  establish,  and  there  was  no  better  evidence  by  which 
to  show  it  than  by  proving  the  intention  of  the  very 
party  who  made  the  contract  in  behalf  of  the  defend- 
ant." In  Pope  V.  Hanke,  155  111.  Sup.  617  (40  N.  E.  Rep. 
839),  speaking  of  how  the  mutual  intention  may  be 
established,  it  is  said:  "This  intention  may  be  estab- 
lished, not  merely  by  the  assertion  of  the  parties,  but 
by  all  the  attending  circumstances  of  the  transactions." 
See,  also,  Crayidellv.  White,  164  Mass.  54  (41  N.  E.  Rep. 
204).  It  is  said  that  the  uncommunicated  motive  or 
intention  of  the  defendant  should  not  have  been 
admitted  in  evidence,  because  it  did  not  enter  into,  nor 
become  a  part  of,  the  contract  between  the  plaintiff  and 
the  defendant.  If  both  had  that  intention,  it  made  a 
meeting  of  minds  upon  that  fact,  and  that  is  what  made 
the  contract.  It  is  not  to  be  fairly  said  that  such  trans- 
actions are  carried  on  without  an  understanding  about 
so  imjwrtant  a  factor  of  the  transaction  as  whether  the 
Vol.  103  la— 28 
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grain  is  to  be  delivered  or  not.  Defendant's  iiitentlon 
would  not  control,  but  it  was  essential  to  be  known  in 
connection  with  the  intentions  of  the  plaintiflf.  When 
both  are  known,  they  fix  the  fact  of  whether  or  not 
there  was  a  mutual  intention  that  the  ^ain  was  not  to 
be  delivered.  There  was  no  purpose  to  make  defend*- 
ant's  uncommunieated  intentions  a  part  of  the  contract, 
except  in  so  far  as  they  were  understood,  and,  together 
with  plaintiff's  intentions,  completed  an  understanding. 
Much  imi)ortance  is  attached  to  the  fact  by  appel- 
lant that  the  only  communications  by  the  parties  were 
by  letter  and  telegrams,  which  are  in  evidence,  and  they 
make  no  disclosure  of  a  purpose  not  to  deliver  the 

3  oats.     The  directions  to  buy  were:    ^TBuy  five 
thousand  Sept  oats  below  thirty-one.    Draw  on 

me  for  margins."  "Sell  S^tember,  and  buy  May."  It 
was  upon  these  telegrams  that  the  purchases  and  sale 
were  to  be  made.  They  are  evidence  on  their  face  that 
the  parties  understood  what  was  not  expressed.  Neither 
telegram  purports  to  express  all  that  is  intended  to  be 
understood.  In  several  pajrticulars  they  are  incom- 
plete as  to  details  essential  to  a  complete  contract.  In 
view  of  the  generally  known  fact  that  business  on  the 
board  of  trade  is  conducted  on  a  plan  of  non-delivery 
of  produce,  but  as  a  si)eculation  in  margins  or  differ- 
ences, it  may  well  be  said  that  the  fact  of  whether  there 
was  to  be  a  delivery  of  the  grain  in  question  was  one  of 
understanding  between  the  parties,  independent  of  the* 
orders  for  purchases.  This  understanding,  under  the 
issues,  was  a  matter  to  be  established  by  proof.  Bach 
party  testified  to  the  intention  as  to  delivery.  Other 
evidence  was  submitted,  and  the  jury  may  have  found 
that  no  purchase  was  made  by  plaintiffs,  or,  if  made, 
that  it  was  with  no  intention  of  a  delivery. 

4  Plaintiffs,  if  they  made  the  purchases  in  good 
faith,  knew  of  whom  they  made  them,  and  the 

particulars;  so  that  they  could  have  disclosed  the  facts. 
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They  were  asked  to  make  exhibits  of  papers  and  docu- 
ments showing  the  transactions,  and  they  said  the  writ- 
ten memoranda  of  the  purchases  would  be  furnished  by 
the  bookkeepers.  None  was  so  furnished.  A  fair  infer- 
ence is  that  none  could  be  furnished  favorable  to  plain- 
tiffs. In  the  face  of  a  denial  that  such  purchases  were 
made,  and  a  charge  that  the  transactions  were  illegali 
and  with  exclusive  knowledge  of  the  particular  facts, 
and  how  they  could  be  disclosed,  the  plaintiffs  failed  to 
give  light  as  to  the  facts,  where  it  especially  devolved 
on  them  to  do  so  because  of  such  exclusive  knowledgje. 
We  think  the  verdict  has  support  in  the  evidence,  and 
the  judgment  will  stand  affirmed. 


Frank  Odell,  Appellant,  v.  W.  H.  Coquolette,  et  al. 

Appealable  Orderv.  An  order  setting  aside  a  default  is  not  appeal- 
able, because  it  is  not  one  which  affects  a  substantial  right  and, 
in  effect,  prevents  a  judgment  from  which  an  appeal  might  be 
taken;  and  such  appeal  will  be  dismissed  on  the  court's  own 
motion. 

Appeal  from    Linn   District    CouH. — Hon.   William 
Thompson,  Judge. 

Saturday,  October  23,  1897. 

Action  for  the  recoveiy  of  specific  personal  prop- 
erty. There  was  a  default  entered  for  plaintiff,  because 
of  a  failure  of  defendants  to  appear.  This  default  was 
entered  April  9,  1896.  April  28,  1896,  the  court,  on 
motion  of  defendants,  set  aside  the  default,  and  plain- 
tiff appealed  from  such  ruling. — Dismissed. 

Arthur  A.  House  for  appellant. 

A.  J.  Vinton  atid  Giffen  &  Voris  for  appellees. 
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Granger,  J. — The  appeal,  as  we  have  said,  is 
from  an  order  setting  aside  the  default.  The  effect  of 
the  order  was  to  permit  a  trial  on  the  merits,  and  a 
judgment  from  which  an  appeal  could  be  taken.  Code, 
section  3164,  specifies  what  orders  are  appealable.  The 
only  provision  of  the  section  that  could  be  claimed  to 
authorize  an  appeal  in  this  case  is  subdivision  1,  as  fol- 
lows: "An  order  made.aflfectinff  a  substantial  right  in 
an  action,  when  such  order,  in  effect,  determines  the 
action  and  prevents  a  judgment  from  which  an  appeal 
might  be  taken."  In  Walker  v.  Pumphrey,  82  Iowa, 
487,  in  considering  what  orders  are  appealable,  it  is  said 
that  the  question  of  whether  one  is  rightly  held  to  be  in 
default  does  not  pertain  to  the  rights  of  the  parties  to  a 
remedy,  but  simply  to  the  course  to  be  pursued  to 
obtain  a  remedy;  that  such  an  order  does  not  affect  a 
substantial  right,  which  "determines  the  action  and  pre- 
vents a  judgment  from  which  an  appeal  might  be 
taken."  In  Quinn  i\  Insurance  Co.,  82  Iowa,  550,  speak- 
ing of  certain  rulings,  it  is  said:  "These  were  all  mat- 
ters pertaining  to  the  practice,  the  course  of  proceed- 
ings in  the  case,  and  did  not  pertain  to  ar  affect  the 
rights  of  the  parties  to  remedies  or  defenses,  if  pursued 
as  required  by  law.  The  same  remarks  are  applicable 
to  the  order  overruling  the  motion  to  strike,  and  for  a 
default  made  by  plaintiff."  In  this  case  the  default 
had  been  entered,  but,  notwithstanding,  the  order  did 
nat  prevent  a  judgment  from  which  an  appeal  might  be 
taken.  Prom  that  judgment  plaintiff  might  not  desire 
to  appeal.  If  he  did,  he  could,  with  a  proper  record, 
have  reviewed  the  ruling  on  the  motion  to  set  aside  the 
default.  The  question  we  consider  is  j  urisdictional,  and 
we  are  required  to  take  notice  of  it,  whether  presented 
by  the  parties  or  not.  Quinn  v.  Insurance  Co.,  supra, 
As  we  are  without  jurisdiction,  the  appeal  is  dismissed. 
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The  Ottumwa  Screen  Company,  et  al.,  Appellants,  v.   im~m\ 
Thomas  Stodghill,  Sheriff,  et  al.  1J2«_J4| 

'  '  -  103      437 

134      470 

Corporations:  transfer  op  stock:  Notice,  The  knowledge  by  an 
attaching  creditor  and  the  officer  levying  the  attachment  on  cor- 
porate stock,  of  a  previous  transfer  thereof  by  the  debtor,  which 
has  not  been  entered  upon  the  books  of  the  company,  does  not 

1  protect  the  transfer  from  the  effect  of  Code  1878,  section  1078, 
providing  that  the  transfer  of  shares  of  stock  is  not  valid,  except 
as  between  the  parties  thereto,  until  it  is  regularly  entered  upon 
the  books  of  the  company.  Citing  Bank  v.  Haating^  7  Colo  App. 
129  (43  Pac.  Rep.  691);  In  re  Murphy,  51  Wis.  519;  Bank  v.  Cutler, 
49  Me.  815;  Weston  v.  Mining  Co,,  5  Cal.  186;  Bank  v,  Folsom,  7 
N.  M,  611  (87  Pac.  Eep.  258). 

Costs:    REVIEW  OF  APPEAL.    The  supreme  court  will  not  disturb  the 

2  taxation  of  costs  where  the  record  does  not  show  what  the  costs 
were,  and  no  abuse  of  the  court's  discretion  is  shown. 

Appeal  from    Wapello  District  CouH. — Hon.  F.  W, 
Eichelberger,  Judge. 

Saturday,  October  23,  1897. 

This  is  an  action  in  equity  to  restrain  the  defend- 
ant sheriff  from  selling  certain  shares  of  stock.  The 
lower  court  found  for  the  plaintifiEs  as  to  ten  shares  of 
the  stock,  and  perpetually  enjoined  their  sale.  As  to 
the  other  shares  in  controversy,  the  finding  was  for  the 
defendants,  and  as  to  them  the  temporary  injunction 
was  dissolved,  and  a  special  execution  ordered  to  issue 
for  their  sale.  It  was  further  decreed  that  plaintiffs  pay 
two-thirds  of  the  costs,  and  the  defendants  pay  one- 
third.   The  plaintiffs  except  and  appeal. — Affirmed. 

W.  8.  Coen  for  appellants. 
Morris  &  Lowenherg  for  appellees. 
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KiNNE,  C.  J. — I.  It  appears  from  the  record  that 
one  Aiitrobus  owned  certificates  of  stock  in  the  plain- 
tiff company  embracing  eleven  shares,  and  that  the 
same  were  assigned  in  writing  to  one  Thayer,  and  were 
by  him  deposited  with  the  secretary  of  the  company; 
that  the  Ottumwa  Screen  &  Construction  Company  held 
a  certificate  for  five  shares  of  stock  in  plaintiff  com- 
pany, which,  when  issued,  was,  by  the. holder,  deposited 
with  plaintiff  company,  under  an  oral  assignment,  as 
collateral  security  for  two  notes  which  had  been  signed 
by  the  Ottumwa  Screen  &  Construction  Company,  E. 
B.  Jones,  and  J.  H.  Antrobus.  Other  certificates  are 
referred  to  in  the  record.  As,  however,  the  court  found 
in  plaintiflf's  favor  as  to  them,  they  need  no  further  con- 
sideration. Fair,  Williams  &  C\).,  having  a  judgment 
in  their  favor  as  plaintiffs,  and  against  the  Ottumwa 
Screen  &  Construction  Company  as  defendants,  caused 
an  execution  to  issue  thereon,  and  a  levy  thereunder 
to  be  made  by  the  sheriff  upon  the  shares  of  stock 

before  mentioned.  Plaintiffs  claim  that  before 
1  the  sheriff  made  the  levy  he  had  actual  notice 

that  the  stock  had  been  transferred  as  before 
stated.  As  to  this  the  evidence  is  conflicting,  though 
we  think  it  preponderates  in  favor  of  plaintiffs'  conten- 
tion. No  entry  had  been  made  of  the  transfer  of  said 
shares  on  the  books  of  the  company  prior  to  the  com- 
pletion of  said  levy.  It  appears  that  when  the  shares 
Avere  transferred  they  were  deposited  with  the  secretary 
of  plaintiff  company,  where  they  had  remained  until 
levied  upon;  that,  where  the  assignment  was  in  writing, 
it  was  attached  to  the  certificate,  and  in  case  of  oral 
transfer  the  company  were  also  notified  of  it.  Each  of 
the  certificates  of  stock  contained  this  provision: 
"Transferrable  only  on  the  books  of  said  company,  in 
person  or  by  attorney,  on  surrender  of  this  certificate." 
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Plaintiffs  claim  that  the  transfers  were  made  in  eub- 
etantial  conformity  to  the  statute,  and  that  they  were 
as  effectual  sb  if  entered  upon  the  books  of  the  company. 
It  is  also  said  that,  as  the  officer  making  the  levy  had 
actual  notice  of  the  transfer  before  said  levy,  the  object 
of  the  statute  was  accomplished,  and  the  creditor 
acquired  no  lien  thereon  superior  to  plaintiffs'  lien.  On 
the  other  hand,  it  is  insisted  that*  the  statute  provides 
that,  except  as  between  the  parties,  a  transfer  of  shares 
not  entered  on  the  books  of  the  company  is  invalid.  The 
statute  reads:  "The  transfer  of  shares  is  not  valid, 
except  as  between  the  parties  thereto,  until  it  is  regu- 
larly entered  on  the  books  of  the  company,  so  as  to  show 
the  name  of  the  person  by  and  to  whom  transferred,  the 
numbers  or  other  designation  of  the  shares  and  the  date 
of  the  transfer.  ♦  ♦  ♦  The  books  of  the  company 
must  be  so  kept  as  to  show  intelligibly  the  original 
stockholders,  their  respective  interests,  the  amount 
paid  on  their  shares,  and  all  transfers  thereof.  *  *  *'^ 
Code  1873,  section  1078.  The  question  before  us  is: 
Will  a  transfer  made  in  any  other  way  than  that  pro- 
vided in  the  statute  be  effectual  to  transfer  the  shares 
as  against  a  creditor  of  the  transferror  who  has  actual 
notice  of  such  transfer?  While  this  court  has  held  that 
a  transfer  of  shares  not  entered  on  the  books  of  the 
company  will  not  be  valid  as  against  an  attaching  cred- 
itor who  has  no  actual  notice  of  such  transfer,  the 
effect  of  actual  notice  in  case  it  exists,  has  not  been 
determined.  Lumber  Co.  v.  Batavian  Bank,  71  Iowa, 
270.  In  that  case,  in  discussing  the  meaning  of  the 
statute,  it  was  incidentally  said:  "If  attaching  cred- 
itors of  the  transferror  had  knowledge  of  the  transfer, 
it  may  be  that  a  court  of  equity  would  protect  the 
transferree's  rights.  It  has  frequently  been  so  held,  but 
that  question  is  not  before  us."  We  think  the  statute 
should  be  construed  to  mean  just  what  it  says.    We  are 


440  Ottumwa  Scrbbk  Co.  v.  STODemLii.       [103  Iowa 

not  authorized  to  insert  another  exception  in  the  stat- 
ute, which,  in  effect,  we  mufit  do  if  we  hold,  that  the 
attachment  lien  is  not  superior  to  the  claims  of  plain- 
tiffs. Plaintiffs  construe  the  statute  as  if  it  read :  "The 
transfer  of  shares  is  not  valid  except  as  between  the 
parties  thereto,  and  except  as  between  the  transferee 
and  an  attaching  creditor  of  the  transferror  who  has 
actual  notice  of  the  transfer/^  That  would  be  ingraft- 
ing upon  the  statute  an  exception  it  does  not  contain. 
The  holding  in  the  case  just  cited  is  followed  in  Moore 
V.  Opera  House  Co.,  81  Iowa,  45.  The  case  of  Bank  v. 
Haney,  87  Iowa,  106,  relied  upon  by  appellants,  does 
not  involve  a  transfer  of  stock,  and  has  no  application 
to  the  question  here  presented.  The  precise  question 
before  us  was  determined  in  the  case  of  Bank  v.  Hast- 
ings, 7  Oolo.  App.  129  (42  Pac.  Eep.  691).  The  statute  of 
that  state  provides  that  "no  transfer  of  stock  shall  be 
valid  for  any  purpose,  except  to  render  the  person  to 
whom  it  shall  be  transferred  liable  for  the  debts  of  the 
company,  unless  it  shall  have  been  entered  in  the  proper 
book  of  the  company  within  sixty  days  from  the  date  of 
the  transfer,  by  an  entry  showing  to  and  from  whom  it 
was  transferred."  General  Statute,  section  269.  It 
was  held  that  the  requirement  of  the  statute  was  abso- 
lute, and  that  the  actual  notice  or  knowledge  of  a  cred- 
itor that  a  transfer  had  been  made  before  his  levy 
amounted  only  to  knowledge  that  the  transferees  had, 
by  their  neglect  to  have  the  transfer  entered  upon  the 
proper  books,  lost  their  right  to  the  stock,  and  that  it 
belonged  to  their  transferror,  and  was  subject  to  attach- 
ment at  the  suit  of  his  creditors.  Now,  the  right  of 
an  attachment  or  execution  creditor  to  take  shares 
appearing  in  his  debtor's  name  upon  the  company's 
books  is  derived  from  the  act  of  the  legislature,  and  we 
do  not  discover  upon  what  principle  courts  can  deprive 
,a  creditor  of  such  right  simply  because  he  or  the  sheriff 
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had  actual  notice  of  a  transfer  of  the  stock  before  the 
levy  was  made,  when  no  such  exception  is  to  be  found  in 
the  statute.  1  Morawetz,  CJorporations,  section  199. 
Under  statutes  in  effect  like  ours  it  has  often  been  held 
that  all  transfers  not  entered  on  the  books  of  the  cor- 
poration are  absolutely  void,  not  because  they  were 
without  notice,  but  because  made  so  by  statute.  In  re 
Murphy,  51  Wis.  519  (8  N.  W.  Kep.  419);  Bank  v.  Cutler, 
49  Me.  315;  Weston  v.  Mining  Co.,  5  Oal.  186;  Bank  v. 
Folsom,  7  N.  M.  611  (38  Pac.  Rep.  253).  The  statute 
provides  that  a  transfer  of  stock  shall  not  be  valid,  as 
to  third'  parties,  until  it  is  regularly  entered  on  the 
books  of  the  company.  Its  language  is  explicit.  It 
points  out  just  what  must  be  done  to  protect  the  pur- 
chaser of  stock  in  his  holding  as  against  the  claim  of 
creditors  of  the  seller.  Its  meaning  is  obvious,  and  no 
argument  is  needed  to  show  the  wisdom  of  its  pro- 
visions. What  might  be  the  rule  in  case  a  transferee 
had  exhausted  all  reasonable  means  in  attempting  to 
procure  the  officers  of  a  corporation  to  make  the  proper 
entries  of  a  transfer  on  their  books,  and  they  had  failed 
and  refused  so  to  do,  we  need  not  determine,  as  no  such 
case  is  before  us.  The  provisions  of  the  statute  requir- 
ing an  entry  in  the  books  of  the  company  is  imperative, 
and  in  no  wise  affected  by  the  fact  that  the  creditor 
seeking  to  obtain  a  lien  upon  the  stock,  or  the  officer 
holding  the  process,  may  have  actual  notice  of  the 
transfer  before  the  levy  is  made. 

II.    Complaint    is    made    of    the    order    of    the 
court  in  apportioning  the  costs.     No   abuse  of  ih^ 

court's  discretion  is  shown.    It  does  not  appear 
2  from  this  record  what  the  costs  amounted  to. 

Upon  the  whole  record,  the  decree  below  must  be 

AFFIRMED. 
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Anna  Faulk  v.  Iowa  County,  Appellant. 

Bridges:    liability  of  oountt.    A  county  charflreable  with  knowl- 
edge  of  defects  in  the  railing  on  an  approach  to  a  county  bridge, 
1    is  liable  for  injuries  of  which  the  defective  railing  was  the  proxi- 
mate cause 

Rbasonablb  cabe:  Jury  question.  Where  a  team  of  small  horses, 
hitched  to  a  light  road  wagon,  backed  the  wagon  about  eight  feet 

1  and  against  a  defective  railing  on  a  bridge  approach,  which  gave 
way,  it  was  a  question  for  the  jury  whether  the  wagon  was  backed 
with  force  enough  to  have  broken  the  railing  had  it  been  in  good 
condition. 

Same.  The  frightening  of  a  horse,  and  its  consequent  backing  of  a 
vehicle  off  a  bridge  approach,  are  not  such  unusual  occurrences  as 

2  to  excuse  reasonable  precautions  by  the  bridge  authorities  to  pro* 
vide  against  the  accident. 

Ck)NTRiBUTORY  NEGLIGENCE.    A  drivcr  whosc  horso  took  fright  and 

backed  off  a  bridge  approach  was  not  chargeable  with  contrib- 

8    utory  negligence  because  he  was  driving  without  a  whip,  where  it 

appeared  that  none  was  ordinarily  used  or  required,  and  that  he 

'  had  no  reason  to  anticipate  the  act  of  the  horses. 

EviDENOE.  In  an  action  for  personal  injuries  resulting  from  the 
breaking  a  bridge  railing  against  which  a  team  backed  a  vehicle, 
it  was  not  error  to  admit  evidence  that  a  part  of  the  railing  near 

4  the  place  of  the  accident  was  missing  some  time  before  the  acci- 
dent ocQurred,  to  show  the  condition  of  the  remaining  rail  and 
notice  to  defendant. 

BeservlDg  Knling:  pbejudice.  The  taking  under  advisement  a 
motion  to  strike  out  testimony  is  without  error  where  the  ruling 

5  finally  sustaining  the  motion  is  accompanied  by  an  instruction  to 
the  jury  not  to  regard  the  testimony. 

Appeal:  bill  of  EXCEPrioNs:  Misconduct  of  counsel.  It  does  not 
follow  from  the  fact  that  affidavits  showing  remarks  by  attorneys 

6  in  their  arguments  to  the  jury  were  made  a  part  of  the  record  on 
appeal  by  bill  of  exceptions,  that  they  are  competent  to  prove  a 
disputed  fact. 

Appeal  from  Johnson  District  Court. — Hon.  M.  J.  Wade, 

Judge. 

Saturday,  October  23,  1897. 
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Action  at  law  to  recover  for  personal  injuries 
alleged  to  have  been  caused  bv  a  defective  bridge. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiff.    The  defendant  appeals. — Affirmed. 

C.  E.  Vance,  county  attorney,  and  Bemley,  Ney  & 
Remley  for  appellant. 

D.  H.  Wilson  and  Slater  &  Hunt  for  appellee. 

Robinson,  J.— On  the  twentieth  day  of  October, 
1894,  the  plaintiff,  two  other  women,  and  a  man  named 
Sullivan,  left  the  town  of  Marengo,  in  a  northerly  direc- 
tion, for  the  town  of  Watkins.  Thev  were  riding  in  a 
two-seated  road  wagon  drawn  by  two  horses,  and  Sulli- 
van was  driving.  When  but  a  short  distance  from 
Marengo,  they  were  overtaken  and  passed  by  several 
men  who  were  in  a  wagon  drawn  by  two  horses.  The 
men  eeemed  to  be  somewhat  intoxicated.  A  few  min- 
utes later  they  drove  onto  a  bridge  which  crosses  the 
Iowa  river,  and  there  stopped  for  a  short  time.  They 
then  drove  over  the  main  part  of  the  bridge,  and  onto 
an  approach  of  trestlework  one  thousand  feet  in  length. 
When  they  had  proceeded  on  the  approach  a  distance 
of  three  or  four  rods,  they  met  a  team  going  southward, 
and  stopi)ed,  and  began  to  talk  with  its  driver,  who 
also  stopped  his  team.  The  two  teams  then  so  occupied 
the  bridge  that  Sullivan  could  not  pass  them.  When 
the  team  going  northward  passed  Sullivan,  he  slack- 
ened the  speed  of  his  team,  but  drove  over  the  main 
part  of  the  bridge,  and  went  within  a  short  distance  of 
the  two  teams  which  were  obstructing  the  bridge.  The 
north  team  was  restless,  and  trying  to  back,  and,  to 
avoid  trouble  from  it,  and  thinking  to  avoid  the  obstruc- 
tion and  delay,  and  perhaps  also  because  his  horses 
were  restless,  Sullivan  commenced  to  turn  his  team 
towards  the  northeast,  for  the  purpose  of  driving  down 
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an  inclined  way  which  led  from  a  platform  on  the  east 
side  of  the  approach  at  that  point  northward  to  the 
bottom  land  below.  The  way  appears  to  have 
been  intended  for  stock,  bnt  seems  to  have  been  prac- 
ticable for  horses  and  wagons.  The  witnesses  do  not 
agree  in  regard  to  the  distance  SuUivan^s  horses  had 
proceeded  in  the  direction  of  the  inclined  way,  some 
stating  that  they  were  merely  turned  in  that  direction, 
while  others  say  that  they  were  on  the  incline.  The 
plaintiff  objected  to  going  down  the  incline,  stating  that 
it  was  closed.  At  that  moment  the  team  commenced  to 
back,  the  wagon  was  forced  against  the  west  rail  of  the 
trestle,  which  was  broken  down,  and  the  wagon,  its  occu- 
pants, and  the  horses  were  precipitated  over  the  side  of 
the  approach  to  the  ground  below,  a  distance  of  about 
nine  feet.  When  the  plaintiff  was  found,  she  was  under 
one  of  the  horses,  and  had  received  serious  injuries,  for 
which  she  seeks  to  recover.  She  claims  that  the  acci- 
dent was  caused  by  a  defective  and  insuflftcient  railing, 
and  that  the  defendant  was  negligent  in  not  making  it 
safe.  The  defendant  denies  all  negligence  on  its  part, 
and  avers  that,  if  the  plaintiff  sustained  any  injuries 
as  alleged,  she  contributed  to  them  by  her  own  negli- 
gence. The  verdict  was  for  three  thousand  dollars,  and 
judgment  was  rendered  in  favor  of  the  plaintiff  for  that 
sum,  with  accrued  interest  and  costs. 

I.  The  railing  in  question  had  been  in  existence, 
at  the  time  of  the  accident,  about  thirteen  years.  It 
was  about  three  and  one-half  feet  high,  and  consisted 
of  posts  four  by  four  inches  in  size,  bolted  to  the  outside 
of  the  outside  joists  or  stringers  of  the  approach;  a  top 
cap  or  railing  of  the  same  size,  cut  half  way  through 
over  the  tops  of  the  posts  to  which  it  was  spiked;  a  httb 
board  two  by  four  inches  in  size;  and  a  snow  board, 
twelve  inches  wide,  nailed  to  the  inside  of  the  posts. 
There  is  some  conflict  in  the  evidence  in  regard  to  the 
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condition  of  the  railing,  but  the  lury  was  fnlly  war- 
ranted in  finding  that  its  timbers  and  the  stringers  to 
which  the  posts  were  attached  were  much  decayed,  that 
nails  and  bolts  would  not  hold  in  the  wood,  that  one  of 
the  posts  which  was  forced  off  wae  held  to  the  stringers 
by  a  single  half-inch  bolt,  which  was  without  a  burr  or 
nut,  and  that  the  railing  at  the  plaee  of  the  accident 
was  in  bad  condition,  of  little  strength,  and  insufficient. 

The  approach  was  a  part  of  a  county  bridge,  and 
1  the  evidence  shows  that  the  defendant  was 

chargeable  with  knowledge  of  and  is  liable  for 
the  defects,  if  any,  which  existed  in  the  railing.  See 
Miller  v.  Boone  County,  95  Iowa,  5.  The  appellant  con- 
tends that  the  weakness  of  the  railing  was  not  the  prox- 
imate cause  of  the  accident;  that  the  wagon  in  which 
the  plaintiff  was  riding  was  backed  against  the  railing, 
with  such  force  that  it  would  have  been  broken,  and  the 
accident  would  have  happened,  even  though  the  railing 
had  been  sufficiently  strong  to  resist  all  pressure  which 
reasonable  care  should  have  anticipated;  and  that  the 
accident  was  due  to  the  viciousness  and  bad  conduct  of 
the  horses  which  Sullivan  was  drivinsr.  We  think  the 
jury  was  justified  in  finding  that  this  claim  was  not  well 
founded.  The  horses  were  small,  each  weighing  but 
about  six  hundred  pounds.  Thev  had  been  used  in  the 
butcher  business  about  four  years,  and  had  been  accus- 
tomed to  back  into  the  slaughter  house  used  in  the 
business,  and  would  do  so  quickly,  and  would  sometimes 
back  in  other  places;  but  it  is  not  shown  that  they 
backed  with  much  force,  nor  that  the  practice  was  a 
dangerous  one.  They  were  active  and  spirited,  but  are 
not  shown  to  have  been  vicious  nor  unmanageable, 
under  ordinary  circumstances.  When  they  commenced 
to  back  on  the  bridge,  Sullivan  tried  to  stop  them  by 
speaking  to  them,  and  by  slappine  them  with  the  reins, 
but  without  effect.  The  wagon  was  light,  and  was 
spoken  of  by  most  witnesses  as  a  buggy.    The  pole  had 
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been  splintered,  bnt  was  considered  sufl&ciently  strong 
to  use  in  driving  about  the  country.  The  approach  was 
but  sixteen  feet  in  width,  and  the  distance  the  wagon 
was  backed  does  not. appear  to  have  been  more  than 
eight  feet,  and  may  have  been  less-  -  It  is  not  shown 
that  it  was  backed  against  the  railine:  with  much  force, 
and  We  think  the  jury  may  well  have  found  that  the 
force  applied  was  not  great,  and  that  it  was  not  suflBb 
cient  to  break  down  the  railing,  had  it  been  in  good  con- 
dition. It  was  said  in  McClain  v.  Incorporated  Town 
of  Garden  Grove,  83  Iowa*,  235,  to  be  the  duty  of  the 
defendant  in  that  case  to  provide  for  the  use  of  the 
bridge  there  in  controversy  in  the  usual  manner,  lo 
guard  against  ordinary  contingencies  or  those  which 
might  reasonably  be  apprehended,  and  to  provide  rail- 
ings of  sufficient  height  and  strenerth  to  resist  any 
weight  or  pressure  which  would  be  applied   under 

ordinary  circumstances.  It  is  not  so  uncommon 
2  for  horses  to  become  frightened  on  a  bridge,  and 

back  the  vehicle  to  which  thev  are  attached,  that 
it  can  be  said  to  be  a  contingency  for  which  the  corpora- 
tion responsible  for  the  bridge  should  not  be  required 
to  provide;  and,  while  the  corporation  should  not  be 
held  responsible  for  the  failure  to  provide  a  railing 
which  would  successfully  withstand  all  pressure  which 
could  be  applied  by  such  means,  yet  it  may  well  be  held 
liable  for  the  failure  to  provide  against  the  pressure 
which  the  jury  may  rightly  have  found  was  applied  in 
this  case.  In  other  words,  the  occurrence  in  question 
was  not  of  such  an  unusual  character  that  it  was  not 
the  duty  of  the  defendant  to  provide  against  it.  See 
Manderschid  v.  City  of  Dubuque,  25  Iowa,  109;  Byerly 
V.  City  of  Anamosa,  79  Iowa,  205;  Miller  v.  Boone 
County,  95  Iowa,  5.    Much  is  said  in  regard  to  contrib- 
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utory  negligence  of  the  plaintiflE  or  on  the  part  of  Sulli- 
van which  is  alleged  to  be  imputable  to  her.    It 

3  ifi  true  that  Sullivan  did  not  have  a  whip,  but  it 
is  shown  that   none  was   ordinarily   used  or 

required'with  the  horses  he  was  drivins:,  and  it  does  not 
appear  that  he  had  any  reason  to  anticipate  their  act  in 
backing  against  tlie  railinjr.  We  think  the  jury  was 
authorized  to  find  that  he  acted  with  reasonable  care 
and  prudence,  and  that  neither  he  nor  the  plaintiff  con- 
tributed to  the  accident  by  any  negligence  on  their 
part.  We  have  examined  the  authorities  upon  which 
the  appellant  relies,  but  we  think  thev  are  not  in  point, 
or,  in  view  of  the  settled  law  of  this  state,  that  they 
should  not  lead  us  to  a  different  conclusion. 

II.  A  witness  stated  that  a  pari}  of  the  cap  or  top 
rail  eight  feet  in  length  at  or  near  the  place  of  the  acci- 
dent  was   missing    some   time   before   the   accident 

occurred.    The  defendant  asked  to  have  that  por- 

4  tion  of  the  testimony  stricken  out,  but  the  court 
denied  the  request.   We  think  the  testimony  was 

proper,  especially  when  taken  with  other  evidence,  as 
tending  to  show  tlie  condition  of  the  railing:  at  the  place 
of  the  accident,  and  upon  the  question  of  notice  to  the 
defendant,  of  its  condition.  McConnell  v.  City  of  Osage, 
80  Iowa,  297;  Hunger  v.  City  of  Waterloo,  83  Iowa,  560. 

III.  A  witness  testified  that  one  post  and  a  part  of 
the  railing  were  out  at  or  near  the  place  of  the  accident 
for  a  considerable  length  of  time  before  the  accident 
occurred,  and  he  was  then  permitted  to  state  that  he 
had  on  two  different  occasions  informed  the  county 
auditor  of  the  defendant  of  the  condition  of  the  railing. 
The  defendant  objected  to  the  testimony  respecting 

notice  to  the  auditor.    The  ruling  on  the  objec- 

5  tion  was  reserved  for  some  time,  but  the  objec- 
tion was  finally  sustained,  and  the  testimony 

was  stricken  out.  The  appellant  complains  because  the 
ruling  was  not  made  when  the  objection  was  first  stated. 
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It  is  not  uncommon  for  courts  to  take  questions  pre- 
sented to  them  under  advisement,  and  we  do  not  think 
any  abuse  of  discretion  in  deferring  the  ruling  in  ques- 
tion is  shown.  Moreover,  the  court  charged  the  jury 
not  to  consider  the  evidence  in  regard  to  the  notice  to 
the  auditor,  and  prejudice  could  not  have  resulted  to 
the  defendant  from  the  alleged  error. 

IV.  Other  rulings  on  evidence  are  objected  to  and 
paragraphs  of  the  charge  to  the  jury  are  criticised*  We 
have  examined  the  objections  thus  made,  but  do  not 
think  any  of  them  are  well  founded.  The  trial  was  fair, 
and  the  charge  was  quite  favorable  to  the  defendant 

V.  The  appellant  complains  of  remarks  made  by 
attorneys  for  the  plaintiff  in  their  argument  to  the  jury. 
The  alleged  remarks  are  not  shown  bv  the  certificate  of 

the  trial  judge,  but  by  aflSdavits.    It  appears  that 
6  the  affidavits  were  made  a  part  of  the  record  by 

hill  of  exception.  It  does  not  follow  that,  because 
they  are  of  record,  they  are  competent  to  prove  a  dis- 
puted fact.  State  v.  La  Grange^  99  Iowa,  10;  State  v. 
Burton,  103  Iowa,  28.  But  it  is  said  that  the  remarks 
in  question  were  made  in  the  absence  of  the  trial  judge, 
and  hence  were  not  within  his  knowledge,  and  could 
only  be  shown  by  affidavit.  Ooncediner,  for  the  purposes 
of  this  case,  that  under  the  circumstances  stated  it  was 
competent  toshowtheremarksof  attorneys,  by  affidavit, 
counter-affidavits  could  also  be  used  for  the  same  pur- 
pose, and  they  were  filed  in  this  case.  When  the  affi- 
davits and  counter-affidavits  are  considered  together, 
they  do  not  show  that  the  attornevs  for  the  plaintiff 
made  any  remarks  which  could  have  been  prejudicial 
which  were  not  authorized  by  the  evidence  in  the  case, 
or  the  statements  of  adverse  attorneys.  It  appears  that 
at  least  a  part  of  the  matters  in  dispute  was  investigated 
at  the  time  by  the  trial  judge,  and  that  his  conclusion 
was  against  the  claim  made  by  the  appellant    We  are 
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of  the  opinion  that  cause  for  disturbing  the  judgment 
of  the  district  court  has  not  been  shown,  and  it  is 

AFFIRMED. 


State  of  Iowa  v.  J.  A.  Pressman,  et  al.^  Appellants, 
and  thirty-one  like  cases. 

Mulct  Law:  consent  of  voters.  Section  17,  chapter  62,  Acts  of 
the  Twenty-fifth  (General  Assembly,  provides,  among  other 
things,  that  the  payment  of  a  specified  tax,  and  filing  with  the 
county  auditor  of  a  written  consent  to  the  sale  of  liquor,  signed 
by  a  majority  of  the  voters  of  a  city,  shall,  upon  the  "following 
conditions,"  be  a  bar  to  proceedings  under  the  statute  prohibiting 

1  such  sale.  One  of  the  succeeding  conditions  is  the  fiUng  with  the 
auditor  of  a  copy  of  a  resolution  of  consent  of  the  city  council 
Held,  that  the  action  of  the  city  council  in  passing  such  a  resolu- 
tion is  not  a  determination  of  the  sufficiency  of  the  statement  of 
consent  signed  by  the  voters,  which  will  protect  it  from  collateral 
attack  in  a  suit  to  enjoin  a  liquor  nuisance. 

Evidence.  In  an  action  involving  the  sufficiency  of  such  statement 
of  consent,  the  best  evidence  of  who  were  legal  voters  of  the  city 

2  at  the  last  election  is  the  poll  books  and  registration  lists  of  that 
election,  although  they  are  not  records  in  such  sense,  as  that  they 
may  not  be  attacked  for  fraud. 

Uranger,  J.,  dissenting. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spur- 
RiERy  Judge. 

Saturday,  October  23,  1897. 

Action  to  enjoin  the  maintenance  of  a  nuisance 
in  keeping  and  selling  intoxicating  liquors.  The  peti- 
tion is  in  the  usual  form.  The  answer,  in  addition  to  a 
general  denial,  alleges  compliance  with  all  the  condi- 
tions of  chapter  62  of  the  Acts  of  the  Twenty-fifth  Gen- 
eral Assembly;  and  that,  before  engaging  in  the  busi- 
ness of  keeping  or  selling  intoxicating  liquors,  the  city 
council  of  Des  Moines,  acting  as  a  license  board,  passed 
upon  the  statement  of  consent,  and  determined  it  to  be 
sufficient^  and  adopted  a  resolution  consenting  that  said 
business  be  conducted  within  the  city;  and  that,  owing 
Vol.  108  la— 29 
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to  the  action  of  the  city  eauneil,  the  court  is  not  author- 
ized to  investigate  the  facts  concerning  said  statement. 
Decree  being  entered  as  prayed,  defendants  appeal. — 
Affirmed. 

C.  H.  Sweeney  and  E.  T.  Morris  for  appellants. 

J.  J.  Davis  and  Harvison  &  Mershon  for  the  state. 

Ladd,  J. — It  is  conceded  that  this  case  cannot  be 
tried  de  novo  in  thie  court,  for  the  reason  that  all  the 
evidence  is  not  contained  in  the  abstract  Several  errors 
are  assigned,  only  two  of  which  are  argued.  The  first 
is  thus  stated  by  the  appellant:  Did  the  city  council 
determine  the  validity  or  sufficiency  of  the  petition  or 
statement  of  consent  when  it  granted  the  resolution  of 
consent  to  the  defendants?  The  determination  of 
this  question  involves  the  construction  of  portions 
of  section  17  of  chapter  62  of  the  Acts  of  the 
Twenty-fifth  General  Assembly,  which  are  here  set 
out:  "Sec.  17.  In  any  city  of  five  thousand  or 
more  inhabitants,  the  tax  hereinbefore  specified  may 
be  paid  quarterly  in  advance  on  the  first  days  of  Janu- 
ary, April,  July,  and  October,  of  each  year,  and  after 
a  written  statement  of  consent,  signed  by  a  majority 
of  the  voters  residing  in  said  city,  who  voted  at  the  last 
general  election,  shall  have  been  filed  with  the  county 
auditor,  such  payments  shall,  upon  the  following  condi- 
tions, be  a  bar  to  proceedings  under  the  statute  pro- 
hibiting such  business:  (1)  The  person  appearing  to 
pay  the  tax  shall  file  with  the  county  auditor,  a  certified 
copy  of  a  resolution  regularly  adopted  by  the  city 
council,  consenting  to  such  sales,  and  a  written  state* 
ment  of  consent  from  all  the  resident  freeholders 
within  fifty  feet  of  the  premises  where  said  business  is 
carried  on.  But  in  no  case  shall  said  business  be  con- 
ducted within  three  hundred  feet  of  any  church  or 
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school  house/'  The  second  condition  requires  the  filing 
of  a  bond,  approved  by  the  clerk  of  the  district  court, 
with  the  county  auditor.  Then  follow  eight  other  sub- 
divisions relating  to  the  place  and  manner  of  conduct- 
ing the  business,  and  another  relating  to  the  payment 
of  the  tax.  The  filing  of  the  statement  of  consent  and 
the  payment  of  the  tax  are  independent  of  the  condi- 
tions operating  as  a  bar, — ^the  basis,  as  it  were,  without 
which  these  would  be  of  no  avail.  Only  after  such  state- 
ment has  been  filed  and  the  tax  paid  will  compliance 
with  the  conditions  be  considered.  If  this  has  been 
done,  then,  by  observing  every  condition  mentioned  in 
the  eleventh  subdivision  of  the  section,  including  the 
filing  of  "a  certified  copy  of  the  resolution  regularly 
adopted  by  the  city  council,  consenting  ta  such  sales,'' 
such  payment  becomes  a  bar,  and  not  otherwise.  The 
statement  must  be  filed  with  the  county  auditor,  and 

his  action  filing  it  is  ministerial  only.  State  v. 
1         Ashert,  95  Iowa,  210.    The  members  of  the  city 

council  have  only  such  right  to  inspect  it  when 
so  filed  as  is  accorded  to  citizens  generally.    Section  21. 

If  it  had  been  intended  that  the  council  pass  upon 
the  sufficiency  of  the  statement  of  consent,  why  file  it 
with  the  county  auditor,  instead  of  the  city  clerk?  No 
more  importance  is  attached  to  the  filing  of  a  copy  of  a 
resolution  of  consent  as  a  condition  than  the  written 
consent  from  resident  freeholders  owning  property 
within  fifty  feet  of  the  premises  where  the  business  is 
to  be  carried  on,  or  the  filing  of  the  bond  approved  by 
the  clerk,  except  that  the  council  may  withdraw  its  con- 
sent. Section  19  provides  that  "whenever  any  of  the 
conditions  of  this  act  shall  be  violated,  or  whenever  the 
city  council  or  trustees  of  the  incorporated  town  shall, 
by  a  majority  vote,  direct  it,  or  whenever  there  shall  be 
filed  with  the  county  auditor  a  verified  petition  signed 
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by  a  majority  of  the  votere  of  said  city,  town,  or  county 
as  the  ease  may  be,  as  shown  by  the  last  general  elec- 
tion, requesting  it,"  then  the  bar  shall  cease.  This 
would  occur  without  any  action  on  the  part  of  the 
council  if  the  verified  petition  referred  to  were  filed 
with  the  county  auditor.  If  the  council  is  required  to 
pass  upon  the  sufficiency  of  the  statement  of  consent, 
why  not  upon  that  of  the  petition  withdrawing  consent? 
Certainly,  that  of  withdrawing  consent  is  quite  as 
important  to  the  welfare  of  the  city. 

It  is  urged  that  somebody  should  determine 
whether  the  statement  has  a  sufficient  number  of  sig- 
natures, and  has  been  properly  prepared.  There  is  no 
greater  necessity  for  this  than  that  compliance  with 
other  conditions  named  be  adjudicated  in  advance.  The 
party  engaging  in  this  business  is  required  to  know 
that  all  the  conditions  have  been  complied  with,  and 
must  plead  and  prove  compliance  therewith  in  order  to 
avail  himself  of  the  bar.  State  v.  VanVliet,  97  Iowa, 
387;  Ritchie  v.  Zalesky,  98  Iowa,  589.  Section  18  of 
the  act  fixes  the  condition  on  which  any  city  or  town  of 
less  than  five  thousand  inhabitants  may  come  within 
the  provisions  of  section  17,  heretofore  referred  to. 
Under  the  rule  contended  for,  each  council  of  such  city 
or  town,  in  adopting  a  resolution  of  consent,  must  pass 
upon  the  sufficiency  of  the  statement  filed  with  the 
county  auditor.  Municipal  councils  are  not  free  from 
the  infirmities  which  beset  the  rest  of  mankind,  and 
might  well  be  expected  to  reach  different  conclusions 
upon  a  question  so  closely  touching  the  preference, 
sentiment,  or  prejudice  of  every  citizen.  An  adjudica- 
tion of  an  issue  by  one  tribunal  of  original  jurisdiction, 
not  appealed  from,  has  heretofore  been  deemed  quite 
enough  to  end  a  controversy.  Here  it  is  insisted  there 
shall  be  as  many  adjudications,  all  conclusive,  upon 
the  one  identical  issue, — ^that  of  the  sufficiency  of  the 


Oct.  1897]  State  of  Iowa  v.  Pressman.  453 

fitatement  of  consent, — as  there  are  cities  and  towns 
with  less  than  five  thousand  inhabitants  in  the  county. 
Such  an  anomaly  was  never  intended.  Nor  could  it  be 
expected  that  councilmen  would  make  the  needed 
investigation  necessary  for  the  ascertainment  of  the 
truth  when  the  law  does  not  expressly  require  it.  The 
decision  in  State  v.  Forkner^  94  Iowa,  733,  rests  on  the 
ground  that  the  liquor  traffic  is  placed  under  the  control 
of  the  municipalities  of  the  state,  in  the  exercise  of  the 
police  power.  The  council  may  prevent  such  traffic 
by  withholding  its  consent  thereto,  or  discontinue  it  by 
withdrawing  such  consent  after  given.  It  may  levy 
and  collect  additional  taxes,  and  adopt  rules  and  ordi- 
nances for  the  regulation  of  the  traffic  not  inconsistent 
with  the  act.  The  statement  of  consent  is  only  a  condi- 
tion precedent  to  the  exercise  of  such  control.  CSases 
are  cited  in  which  statutes  are  considered  requiring  an 
election  to  be  ordered  by  the  board  of  supervisors  or 
township  trustees  when  a  petition  is  filed  by  a  certain 
proportion  of  the  electors.  The  ground  on  which  it  is 
held  that  such  petition  may  not  be  investigated  in  a 
collateral  attack  in  subsequent  proceedings  is  well 
stated  in  Ryan  v.  Varga^  37  Iowa,  78:  "The  petition  for 
the  vote  stands  in  substantially  the  same  relation  to  the 
subsequent  proceedings  as  an  original  notice  or  sum- 
mons does  to  the  proceedings  which  it  inaugurates.  If 
it  is  defective  in  fact,  but  is  adjudged  sufficient  by  the 
tribunal  having  jurisdiction  to  decide  upon  it,  such 
adjudication  becomes  conclusive  until  reversed  or  set 
aside  upon  an  appeal,  writ  of  error,  certiorari,  or  the 
like.^'  The  petitions  in  such  cases  are  presented  to  the 
body  which,  in  ordering  an  election,  necessarily  passes 
upon  their  sufficiency.  The  action  of  the  city  council 
is  not  in  terms  made  dependent  on  the  filing  of  the 
statement,  while  the  order  for  an  election  can  only  be 
made  ui)on  the  filing  of  a  proper  petition.  The  state- 
ment is  filed  with  an  officer  not  officially  connected  with 
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the  duties  devolving  upon  the  council,  nor  is  it  subject 
to  itB  inspection  except  in  the  office  of  another  munici- 
pality, often  located  at  a  considerable  distance.  Had 
the  legislature  intended  to  so  place  the  burden  of 
investigation,  it  certainly  would  have  provided  ready 
access  to,  and  the  use  of,  necessary  papers,  and  a  method 
of  procedure.  Clearly,  such  was  not  the  intention,  but, 
rather,  that  the  person  engaging  in  the  liquor  traffic 
know  at  his  peril  that  all  the  prerequisites  and  condi- 
tions required  by  the  law  have  been  fully  complied  with. 
By  section  2450  of  the  C5ode,  adopted  since  the  sub- 
mission of  this  case,  the  board  of  sui)ervisors  of  the 
county  is  authorized  to  pass  upon  the  statenent  of  con- 
sent, thus  confirming  by  legislative  construction  the 
conclusion  we  have  reached. 

II.  The  court  held  that  the  poll  books  and  regis- 
tration lists  were  the  best  evidence  of  who  were  at  the 
election.    The  registration  laws  of  this  state  are  strict 

and  explicit.  No  ballot  can  be  received 
2  at    a    general    election    in    a    city  of    over 

two  thousand,  five  hundred  inhabitant  unless 
the  name  of  the  person  offering  it  be  on  the  reg- 
istry; and,  if  any  is  so  received,  it  is  void,  and 
must  be  rejected  when  the  result  of  the  election  is 
involved.  Acts  Twenty-first  General  Assembly,  chapter 
161,  section  8.  But,  for  certain  reasons,  an  elector  who 
has  not  previously  registered  may  procure  a  certificate 
of  registration  on  the  day  of  election,  and  cannot  vote 
without  so  doing.  The  lists  and  certificates  are  care- 
fully preserved  for  eighteen  months.  The  name  of  each 
person,  when  his  ballot  is  received,  is  entered  on  two 
poll  books,  one  of  which  is  filed  with  the  county  auditor, 
and  becomes  a  part  of  the  records  of  his  office.  The  reg- 
istration lists  and  the  poll  books,  prepared  with  such 
care,  when  duly  authenticated,  and  coming  from  the 
proper  custodian,  are  the  best  evidence  of  who  cast  the 
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ballote  at  the  election.  6  Am.  &  Eng.  Enc.  Law,  427, 
and  cases  cited;  Dixon  v.  Orr,  49  Ark.  238  (4  S.  W.  Rep. 
774);  Paine,  Elections,  756.  This,  of  course,  does  not 
mean  that  they  are  records  in  such  a  sense  that  they 
may  not  be  attacked  on  the  ground  of  fraud.  We  dis- 
cover no  error  in  the  rulings  of  the  district  court,  and 
its  decree  must  be  affirmed. 

Gbangbb,  J.,  dissents. 


The  Western   Improvement  Company  v.  The    Des 
Moines  National  Bank,  Appellant. 

Corporations:  paid  up  stock.  By  plaintiffs  articles  of  incorpora- 
tion, and  by  indorsements  on  its  certificates  of  stock,  provision 
was  made  that  the  stock  should  be  subject  to  assessment  for  the 

1  payment  of  a  mortgage  on  real  estate  conveyed  to  the  company 
by  its  shareholders,  in  exchange  for  shares,  and  constituting  the 
capital  stock  of  the  corporation,  which  was  expressed  as  paid  in 

3  full,  though  the  mortgage  was  outstanding.  Held,  though 
expressed  as  paid  in  full,  the  stock  was  not  paid  for,  except  in  so 
far  as  liability  to  assessment  was  payment,  and  the  shareholders 
were  bound  by  the  condition  making  the  shares  subject  to  assess* 
ment. 

Samk:  Personal  liability  of  shareholder.  The  assessment  being  for 
an  unpaid  balance  due  on  the  stock,  the  shareholders  are  person- 
ally liable  under  Code,  section  1083,  providing  that  the  stockholders 

1 8  shall  not  be  exempt  from  personal  liability  for  unpaid  install- 
ments, although  the  articles  of  incorporation  simply  confer  power 
''to  assess  the  capital  stock  " 

Same.    A  stockholder  is  individually  liable,  under  Code,  section  1082, 
8    for  an  assessment  for  an  unpaid  balance  due  on  the  stock,  even  if 

7  the  articles  of  incorporation  restrict  the  remedy  for  failure  to  pay 
an  assessment,  to  a  sale  of  the  stock. 

Bame,  The  exemption  of  stockholders  from  corporate  debts  and  the 
provision  of  the  Code,  section  1082,  making  them  individually 

8  liable  to  the  amount  of  the  unpaid  installments  on  their  stock,  to 
creditors  of  the  corporation,  do  not  apply  in  an  action  by  the  cor- 

7    poration  for  an  assessment  for  an  unpaid  installment  of  stock. 

AssBSSMBKT.  There  is  no  merit  in  defendant's  contention  that  the 
assessment  is  void  because  shares  purchased  by  plaintiff  at  a  sale 
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4    under  a  previous  assessment  were  not  assessed.    The  assessment 
6    would  have  to  be  met  by  the  outstanding  shares,  as  they  repre- 
sent the  whole  property  of  the  corporation,  including  the  pur- 
chased shares. 

Notice,    Directors  of  a  corporation  are  required  to  take  notice  of  an 
adjourned  session  of  the  annual  meeting  of  the  directors  1 1  which 
6    an  assessment  is  made  upon  the  stock,  and  a  notice  thereof  is  not 
necessary. 

Same.  The  call  for  an  assessment  of  the  stock  of  a  corporation  is 
not  invalid  because  it  does  not  name  the  time,  place,  or  person  to 
whom  the  payment  is  to  be  made,  where  the  corporation  has  a 

6  place  of  business  and  an  oflScer  authorized  to  receive  money  due 
it,  as  the  time  under  such  circumstances  is  on  demand  and  the 
place  of  business  of  the  corporjation  is  the  place  the  person  to 
whom  payment  is  to  be  made,  such  officer. 

Same.  The  articles  of  incorporation  authorizing  assessment  to  pay 
principal  and  interest  on  the  mortgage  debt,  and  for  improving 
the  real  estate,  and  for  other  necessary  expenses,  an  assessment 

6  made,  "to  meet  outstanding  maturing  obligations  for  taxes,  bonds, 
interest,"  etc.,  states  with  sufficient  definiteness,  in  connection 
with  the  articles  of  incorporation,  the  object  of  the  assessment. 

Stock  reduction.    The  purchase  of  shares  of  its  own  stock  by  a  cor- 
1    poration  having  authority  to  do  so,  does  not  operate  as  a  reduction 
of  the  capital  stock,  where  it  does  not  reserve  to  Itself  the  power 
4    to  reduce  its  capital  stock. 

Banks:  corporations;  Beal  estate  holding.  The  assumption  by  a 
national  bank  of  stock  of  a  corporation  which  is  subject  to 

8  assessments,  for  the  improvement  of  real  estate  other  than  that 
used  by  the  bank,  is  not  ultra  vires  because  of  the  prohibition 
against  national  banks  engaging  in  the  Improvement  of  real 
estate. 


Appeal  from  Polk  District  Court.— Uoin.  W.  F.  Conbad, 

Judge. 

Saturday,  Octobbe  23, 1897. 

This  action  by  the  plaintiflf  corporation  is  to  recovei 
from  the  defendant  corporation,  as  a  stockholder,  the 
amount  of  an  aesesement  alleged  to  have  been  duly 
made  upon  the  stock  of  the  plaintiff  corporation.  The 
issues  and  facts  eufllciently  appear  in  the  opinion.    The 
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case  was  tried  to  the  court,  and  judgment  rendered  in 
fayor  of  the  plaintifif.    Defendant  appeals. — Affirmed, 

Dudley  &  Coffin  for  appellant. 

Barcroft  &  McCaughn  and  Bishop^  Bowen  &  Flem- 
ing for  appellee. 

Given,  J. — It  is  necessary  to  an  understanding  ol 
the  question  discussed  to  notice  at  considerable  length 
the  character  of  the  plaintifif  corporation.    Appellant's 

counsel  makes  the  following  statement,  which  is 
1  sufiSciently  full,  and  is  supported  by  the  record: 

*'In  February,  1891,  the  plaintiff  corporation  was 
organized  *to  own,  buy,  sell,  exchange,  and  lease  real 
estate,  *  *  *  to  improve  the  same  by  erecting 
buildings  thereon  and  otherwise,  and  to  deal  in  real 
and  personal  property  and  choses  in  action,'  with  a  cap- 
ital stock  of  'fifty  thousand  dollars,  divided  into  shares 
of  one  hundred  dollars  each,  to  be  paid  in  full  at  the 
time  of  the  commencement  of  this  corporation  by  con- 
veyance to  the  corporation  of  the  following  described 
real  estate,  valued  at  sixty-eight  thousand  dollars 
(thereafter  amended  to  read  seventy-eight  thousand  dol- 
lars), to-wit:  Lots  one  (1)  and  two  (2),  in  block  ten  (10), 
original  town  of  Fort  Des  Moines,  now  included  in  the 
city  of  Des  Moines,  Polk  county,  Iowa;  and  such  shares 
of  stock  so  to  be  issued  to  the  several  stockholders  to  be 
according  to  their  interest  in  said  real  estate  so  to  be 
conveyed.'  Provision  is  made  to  increase  the  capital 
stock  by  a  vote  of  two-thirds  of  the  outstanding  stock 
to  an  amount  not  exceeding  one  hundred  thousand  dol- 
lars, but  no  provision  is  made  for  reducing  it.  Sections 
3  and  4  of  the  articles  of  incorporation  are:  'See.  3. 
The  board  of  directors  shall  have  power  to  assess  the 
capital  stock  of  this  corporation  at  such  times  and  in 
^uch  amount  as  may  be  necessary  to  meet  the  several 
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pnyments  of  principal  and  intereet  upon  the  mortgage 
incumbrance  which  may  hereafter  be  placed  upon  the 
real  eetate  above  named,  or  made  by  thi«  corporation, 
for  refunding  of  the  same  as  such  payments  become 
due.  It  may  be  further  assessed  only  for  the  purpose 
of  improving  said  real  estate,  or  for  other  necessary 
expenses  of  the  corporation;  all  such  assessments  for 
purpojses  other  than  the  payment  of  the  mortgage 
incumbrance  and  interest  thereon  not  to  exceed  in  the 
aggregate  ten  per  cent  of  the  capital  stock,  nor  to 
exceed  two  per  cent,  of  the  capital  stock  at  any  one  time, 
nor  to  be  called  of tener  than  once  in  thirty  days.  Sec.  4. 
On  the  failure  of  any  stockholder  to  pay  any  assessment 
when  due,  his  stock  may  be  sold  at  a  meeting  of  the 
stockholders  called  for  that  purpose,  of  which  meeting, 
and  the  object  thereof,  the  stockholders  shall  have 
thirty  days'  notice  by  mail  by  registered  letter  or  by 
personal  ser^ce;  and  the  proceeds  of  the  sale  of  the 
stock  shall  be  applied  to  the  payment  of  such  assess- 
ment, the  balance  remaining,  if  any,  to  be  paid  on 
demand  of  the  owner  of  said  stock,  whereupon  his  obli- 
gation to  the  corporation  shall  cease.'  The  article  also 
provides:  *The  private  property  of  the  stockholders 
of  this  corporation  shall  not  be  liable  for  any  of  its  debts 
or  obligations,*  and  'the  annual  meeting  of  the  stock- 
holders shall  be  held  on  the  last  Saturday  in  January 
of  each  year,*  and  'special  meetings  of  the  directors 
may  be  called  at  any  time  by  the  president  or  vice-presi- 
dent* On  the  organization  of  the  corporation,  the 
entire  capital  stock  of  fifty  thousand  dollars  was  issued 
to  the  different  shareholders,  the  certificate  being  in 

words  as  follows:     'This  certifies  that is  the 

holder  of  shares  of  the  capital  stock  of  the 

Western  Improvement  Company,  of  Des  Moines,  Iowa, 
subject  to  the  articles  of  incorporation  of  the  company, 
and  to  the  terms  and  conditions  printed  on  the  back 
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hereof,  which  are  hereby  made  a  part  of  this  certificate. 
Transferrable  only  on  the  books  of  the  company,  in  per- 
son or  by  attorney,  on  the  surrender  of  this  certificate. 
Witness  the  seal  of  the  company  and  the  signature  of 

the  president  and  secretary,  this day ,  189—.' 

On  the  back  of  each  certificate  is  the  following:  *This 
stock  is  fully  paid  up,  but  may  be  assessed  at  such  times 
and  in  such  amounts  as  may  be  necessary  to  meet  the 
payments  of  principal  and  interest  on  the  mortgage 
incumbrance  placed  on  the  property  by  the  Western 
Improvement  Company,  which  does  not  exceed  the 
amount  of  twenty-eight  thousand  dollars,  and  can  never 
be  increased.  Said  incumbrance  is  payable  as  follows: 
Seven  thousand  dollars  on  or  before  January  27,  1894, 
and  seven  thousand  dollars  on  or  before  the  27th  day  of 
efanuary  of  each  year  thereafter  until  all  is  paid.  Said 
incumbrance  bears  interest  at  the  rate  of  seven  per 
cent,  payable  semi-annually  on  the  27th  day  of  July 
and  January  of  each  year.  It  may  be  further  assessed 
only  for  the  purpose  of  improving  said  property,  or 
for  other  necessary  expenses  of  the  company.  All 
such  assessments  for  purposes  other  than  payment  of 
said  mortgage  incumbrance  and  interest  thereon  not  to 
exceed  in  the  aggregate  ten  per  cent,  of  the  capital 
stock,  nor  to  exceed  at  any  time  two  per  cent  of  cap- 
ital stock,  nor  to  be  called  oftener  than  once  in  thirty 
days.^  On  November  26, 1893,  appellant  acquired  fifty 
shares  of  the  capital  stock  of  the  plaintiff  corporation. 
The  annual  meeting  of  the  plaintiff's  stockholders  held 
January  27, 1894,  was  adjourned  until  February  5,  and 
on  that  day  was  adjourned  until  February  15, 1894,  on 
which  day  a  directors*  meeting  was  held,  and  a  resolu- 
tion, as  follows,  adopted:  "On  motion  of  Mr.  Wells- 
lager,  it  was  unanimously  resolved  that  an  assessment 
of  twenty-two  dollars  per  share,  to  use  so  much  thereof 
as  may  be  necessary,  by  levying  [be  levied]  upon  the 
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capital  stock  of  the  company  outstanding  to  meet  out- 
standing matured  obligations  of  the  company,  taxes, 
bonds,  interest,  etc.  ♦  ♦  ♦  AH  members  of  the 
board  being  present  except  W.  F.  Dummer,  and  repre- 
senting all  the  outstanding  stock  of  the  company, 
except  that  held  by  Mr.  Dummer,  those  present  sever- 
ally waived  notice  of  the  assessment  on  the  capital  stock 
as  this  day  made."  Mr.  Dummer  was  a  resident  of  Chi- 
cago, and  had  never  attended  any  of  the  meetings. 
Appellant  refused  to  pay  this  assessment,  and  there- 
upon this  action  was  brought  to  recover  the  same,  to 
which  appellant  makes  several  defenses  that  will  be 
considered  in  the  order  in  which  they  are  presented  in 
argument. 

II.  Appellant's  first  contention  is  stated  as  fol- 
lows: "Corporate  stock  has  been  issued  as  fully  paid,  by 
which  act  the  corporation  is  bound.     Consequently, 

there  is  no  right  to  assess  for  unpaid  install- 
2  mente  on  the  stock,  and,  if  there  is  a  right  to 

assess,  the  power  exists  by  virtue  of  an  express 
contract"  The  articles  of  incorporation  provide  that: 
^'The  capital  stock  of  this  corporation  shall  be  fifty 
thousand  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  to  be  paid  in  full  at  the  time  of  the  com- 
mencement of  this  corporation  by  conveyance  to  the 
corporation  of  the  following  described  real  estate, 
valued  at  sixty-eight  thousand  dollars  (thereafter 
amended  to  read  seventy-eight  thousand  dollars), 
to-wit:  Lots  one  and  two,  in  block  ten,  of  the  original 
town  of  Fort  Des  Moines,  now  included  in  the  city  of 
Des  Moines."  The  certificates  of  stock  were  subject  to 
the  articles  and  to  the  conditions  presented  thereon. 
While  the  indorsement  recites  that  "this  stock  is  fully 
paid,"  it  expressly  declares,  in  immediate  connection 
therewith,  and  as  a  condition  thereof,  that  the  stock 
represented  by  the  certificate  is  subject  to  assessment 
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for  the  purpoeee  namecL  The  fifty  thousand  doUaM  ol 
stock  was  issued  in  consideration  of  the  property,  and 
to  each  shareholder  according  to  his  interest  in  the 
property  to  be  conveyed.  The  plaintiff  corporation 
accepted  the  property  subject  to  the  payment  of  twenty- 
eight  thousand  dollars,  and  protected  itself  by  provid- 
ing for  assessing  the  stock  to  pay  the  same.  If  the  lia- 
bility to  assessment  was  payment,  then  the  stock  was 
fully  paid,  but  the  liability  remained;  but,  if  it  was  not 
payment,  the  liability  is  for  the  unpaid  portion  of  the 
stock.  We  have  seen  that  the  consideration  for  the 
stock  was  the  conveyance  to  the  corporation  of  the  real 
estate  described,  clear  of  incumbrance.  This  the  stock- 
holders did  not  do,  but  the  corporation  accepted  the 
conveyance  subject  to  the  debt  of  twenty-eight  thou- 
sand dollars,  and  made  provisions  in  its  articles  for 
assessing  the  stock  to  meet  the  liability.  The  certifi- 
cates are  *%ubject  to  the  articles,"  and  the  indorsements 
thereon  make  reference  to  this  incumbrance,  and  the 
right  to  assess  the  stock.  In  receiving  the  stock  the 
holder  must  be  held  to  have  consented  to  these  condi- 
tions, and  to  hold  it  subject  thereto.  It  is  plain  that 
of  the  consideration  to  be  paid  for  the  fifty  thousand 
dollars  of  stock  twenty-eight  thousand  dollars  thereof 
remains  unpaid,  and  that  the  stock  is  assessable  for  the 
payment  of  this  balance.  The  stock  has  not  been  paid 
in  full,  except  as  the  conveyance  of  the  real  estate  and 
the  liability  to  assessment  for  the  twenty-eight  thou- 
sand dollars  constitute  payment.  This  case  is  similar 
in  its  facts  to  Wishard  v.  Hansen,  99  Iowa,  307,  wherein 
it  is  held  that  the  stock  was  not  fully  paid  up.  This 
stock  not  being  paid  for  in  full,  the  holders  thereof  are 
liable  to  assessments  for  the  unpaid  balance,  as  pro- 
vided in  the  articles  of  incorporation,  and  also  under 
section  1082  of  the  Code  of  1873,  which  is  as  follows: 
"Neither  anything  in  this  chapter  contained,  nor  any 
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provision  in  the  articles  of  incorporation,  shall  exempt 
the  stockholders  from  individual  liability  to  the  amount 
of  the  unpaid  installments  on  the  stock  owned  by  them, 
or  transferred  by  them  for  the  purpose  of  defrauding 
creditors,  and  execution  againet  the  company  may  to 
that  extent  be  levied  upon  the  private  property  of  any 
euch  individual.*' 

III.  The  articles  of  incorporation  confer  power 
"to  assess  the  capital  stock,*'  and  provide  that  on  a  fail- 
ure of  any  stockholder  to  pay  any  assessment,  his  stock 

may  be  sold.    Appellant  contends  that  it  is  the 

3  stock  only,  and  not  the  stockholder,  that  may  be 
assessed;  that  the  only  remedy  is  the  sale  of  the 

stock;  and  that  the  stockholder^is  not  personally  liable 
for  such  assessments.  This  assessment  being  for  an 
unpaid  balance  due  on  the  stock,  the  holder  thereof  is 
individually  liable  therefor  under  said  section  1082, 
even  if  the  articles  provide  otherwise.  The  articles 
recognize  the  obligation  as  that  of  the  stockholder,  in 
providing  that  when  his  stock  has  sold  for  enough  to 
pay  the  assessment  which  he  has  failed  to  pay  "his  obli- 
gation to  the  corporation  shall  cease." 

IV.  It  appears  that  a  number  of  the  five  hundred 
shares  of  stock  were  sold  for  non-payment  of  previous 
assessments,  and  bid  in  by  the  plaintiff,  and  are  now 

held  by  it    The  plaintiflf  had  authority  to  pur- 

4  chase  this  stock.  Lumber  Co.  v.  Foster ^  49  Iowa, 
25;  but,  not  having  reserved  to  itself  the  power 

to  reduce  its  capital  stock,  the  purchase  did  not  operate 
as  a  reduction,  Cook,  Stocks  and  Stockholders,  section 
282.  Counsel  agree  that  it  is  unnecessary  to  determine 
the  legal  status  of  these  shares.  It  is  manifest,  however, 
that  they  were  not  canceled  by  the  purchase,  and  that 
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they  were  owned  and  held  by  the  plaintifif  at  the  time 
this  assessment  was  made,  and  were  not  included 
5  in  it  Appellant  contends  that,  as  the  assessment 

was  not  made  upon  the  entire  Ave  hundred 
shares,  it  is  illegal  and  Toid.  It  is  argued  that,  if  plain- 
tiff may  omit  one  share  from  the  assessment,  it  may 
omit  all  but  one,  and  thereby  cause  the  one  to  bear  the 
entire  burden.  Appellant  cites  the  rule  that  no  stock- 
holder is  responsible  beyond  the  proi)ortion  which  the 
shares  held  by  him  bear  to  the  whole  number  into  which 
the  capital  stock  was  divided  by  the  charter;  that  to 
fix  the  extent  of  his  liability  the  whole  amount  of  the 
par  value  of  the  stock  held  by  all  stockholders,  and  the 
amount  to  be  paid  by  the  assessment,  must  be  ascer- 
tained, and  the  stockholder  be  held  to  contribute  to 
the  payment  of  the  debt  for  which  the  assessment  is 
made,  in  the  proportion  that  his  stock  bears  to  the  whole 
amount  of  the  capital  stock.  By  the  purchase  of  said 
shares  they  became  the  property  of  the  corporation. 
•  The  outstanding  shares  represent  the  entire  property 
of  the  corporation,  including  these  purchased  shares. 
To  include  the  purchased  shares  in  the  assessment 
would  increase  the  amount  to  be  paid  to  that  extent,  as 
their  assessment  must  be  i>aid  by  the  outstanding 
shares.  It  is  said  these  purchased  shares  should  have 
been  assessed  precisely  as  if  they  were  held  by  an  out- 
side party.  If  so  held,  the  outside  party  would  be  liable 
for  the  assessment;  but,  being  held  a»  they  were,  and 
represented  by  the  other  shares  of  stock,  there  was  no 
prejudice  to  the  holders  of  these  other  shares  in 
omitting  the  purchased  shares  from  the  assessment. 

V.  Appellant  contends  that  this  assessment  is 
illegal,  for  that  it  was  made  at  a  special  meeting  of  the 
board  of  directors  of  which  one  of  the  members,  not 
present,  had  no  notice;  that  the  call  did  not  give  notice 
of  time,  place,  or  person  to  whom  payment  wa»  to  be 
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inade^  and  did  not  express  distinctly  the  abject  for 
which  the  assessment  was  made.     The  assess- 
6  ment  was  ordered  at  an  adjonmed  session  of  the 

annual  meeting,  of  which  directors  were  required 
to  take  notice;  not  at  a  called  meeting.  The  call  doe» 
not  name  the  time,  place,  or  person  to  whom  payment 
was  to  be  made.  The  time  was,  therefore,  on  demand; 
and,  the  plaintiff  corporation  having  a  place  of  business, 
and  an  officer  authorized  to  receive  money  due  to  it, 
that  place  and  that  officer  were  the  place  and  person  at 
and  to  whom  payment  was  required  to  be  made.  In  re 
Cawle  &  Co.,  31  Am.  &  Eng.  Corp.  Cas.  425,  cited  by  appel- 
lant, holds  that  a  resolution  for  a  call,  to  be  valid,  must 
state  the  time  at  which  it  is  to  be  paid.  In  that  case  the 
time  was  not  stated  in  the  call,  but  was  fixed  by  a  sub- 
sequent resolution,  and  it  was  held  that  there  was  no 
proper  call  until  the  second  resolution.  This  decision 
is  based  upon  provisions  in  the  company's  articles  as  to 
fixing  time  and  place  of  payment  that  do  not  appear  in 
the  articles  of  this  plaintiff.  In  Railroad  Co.  v.  SpuUock, . 
88  Ga.  283  (14  S.  E.  Eep.  478),  also  cited,  the  action  was 
brought  without  any  assessment  being  made.  We  do 
not  think  these  cases  are  in  conflict  with  what  we  have 
said  as  to  the  time  and  place  at  which,  and  the  person 
to  whom,  payment  was  required  to  be  made.  The 
articles  authorized  assessments  to  pay  principal  and 
interest  upon  the  mortgage  debt,  for  improving  the  real 
estate,  and  for  other  necessary  expenses  of  the  corpora- 
tion. The  assessment  was  made  "to  meet  outstanding 
maturing  obligations  for  taxesi,  bonds,  interest,"  etc. 
Taken  in  connection  with  the  articles,  the  resolution 
Is  plain  and  distinct  as  to  the  objects  for  which  the 
assessment  was  made. 

VI.  Appellant  calls  attention  to  the  fact  that  the 
private  property  of  these  stockholders  is  exempt  from 
corporate  debts,  and  citea  section  1082  of  the  Code, 
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making  them  individually  liable  to  the  amount  of  the 
unpaid  installments  on  their  stock  to  creditors  of  the 
corporation.    From  this  it  is  claimed  that  this  action 

cannot  be  maintained  until  the  assets  of  the  cor- 
T  poration  are  exhausted.    This  ie  not  an  action 

by  a  creditor,  but  by  the  corporation  for  a  debt 
due  to  it,  and  neither  the  exemption  from  personal  lia- 
bility for  corporate  debts  nor  section  1082  apply  to 
the  case. 

VII.  Appellant  further  contends  that  in  acquir- 
ing the  etock  upon  which  this  assessment  is  made  its 
act  was  ultra  vires.    It  is  conceded  that  as  a  national 

bank  it  might  acquire  stock  in  another  corpora- 
8  tion,   and  be   subject  to  the  same  liabilities 

thereon  as  an  individual  or  holder  would  be.  It 
is  contended  that,  as  appellant  cannot  engage  in  the 
improvement  of  real  estate  not  necessary  for  its  own 
use,  it  had  no  power  to  acquire  this  stock  subject  to 
assessment  for  the  improvement  of  real  estate  other 
than  that  used  by  it.  In  acquiring  this  stock,  as  it  is 
conceded  it  had  a  right  to  do,  appellant  did  not  engage 
in  the  business  of  improving  real  estate.  What  we 
have  said  disposes  of  all  the  questions  argued,  and 
leads  to  the  conclusion  that  the  judgment  of  the  district 
court  should  be  affirmed. 


Charles  Benesh,  et  al.,  v.  The  Mill  Owners  Mutual 
Fire  Insurance  Company  of  Iowa,  Appellant. 

[nsQrance  Company:  venue  of  suit  against.  An  incidental  prayer 
for  reformation  of  an  insurance  policy  in  a  petition  to  recover 
the  indemnity  therein  provided,  does  not  take  the  case  out  of 
McClain's  Code,  section  3789,  providing  that  an  insurance  com- 

1  pany  may  be  sued  in  the  county  in  which  it  keeps  its  principal 
place  of  business,  or  in  the  county  where  the  contract  of  insur- 
ance was  made,  or  in  which  the  loss  occurred,  even  if  the  section 
is  limited  to  actions  which  are  primarily  upon  the  contract  of 
Vol.  103  Ia-30 
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insurance  and  would  not  apply  to  an  action  brought  solely  to 
reform  the  policy. 

Assignment  of  Policy:  necessary  parties  to  suit  upon.  After 
the  loss  of  certain  partnership  property  by  fire  one  of  the  part- 
ners died,  and  the  other  assigned  his  interest  in  the  insurance 
policy  to  one  of  the  plaintiffs.  A  third  party,  to  whom  any  loss 
was  payable,  under  the  policy,  as  security  on  obligations  of  the 

8  owners  of  the  insured  property,  released  his  claims  on  satisfac- 
tion of  such  obligations.  The  administrator  of  the  deceased 
partner  and  the  assignee  of  the  other  thereupon  sued  to  recover 
for  such  loss,  and  to  reform  the  policy  as  to  the  description  of 
the  property  insured.  Held,  that  plaintiffs  were  the  real  parties 
in  interest,  and  had  the  right  to  sue  on  such  policy,  without  Join- 
ing such  assignors. 

BEORaANizATiON:  Liability,  In  a  suit  upon  an  insurance  policy  it 
appeared  that  it  was  issued  by  a  company  bearing  the  same 
name  as  defendant,  which  subsequently  re-incorporated  in  order 
to  remedy  certain  defects  in  its  original  articles,  retaining  the 

2  same  officers  and  the  assets  of  the  original  company;  that  the  hold- 
ers of  such  policy  were  treated  as  members,  and  paid  dues  and 
assessments  to  such  reorsranized  company  as  to  its  predecessor; 
and  that  it  was  determined  by  resolution  that  the  old  policies 
should  be  continued  in  force  until  new  ones  were  issued  at  the 
election  of  the  policy  holders.  Held,  that  defendant  was  respon- 
sible to  the  same  extent  as  if  it  had  issued  such  policy. 

Appeal  from  Tama  District  Court. — Hon.  Q-.  W.  Burn 
HAM,  Judge. 

Saturday,  October  23,  1897. 

Suit  in  equity  to  reform  a  policy  of  insurance,  and 
to  recover  the  indemnity  therein  provided.  The  defend- 
ant moved  to  transfer  the  cause  to  Polk  county,  which 
motion  was  denied.  It  demurred  to  the  petition  because 
of  a  defect  of  parties,  and  its  demurrer  was  overruled. 
It  then  aswered,  denying  the  execution  of  the  policy  and 
its  corporate  existence  at  the  time  the  policy  was  iseued. 
The  court  entered  a  decree  reforming  the  policy,  and 
gave  plaintiflfe  judgment  for  the  amount  claimed. 
Defendant  appeals. — Affirmed. 
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Berryhill  &  Henry  for  appellant. 
Struble  <&  Stiger  for  appellees. 

Dbbmbr,  J. — McClain's  Code,  section  3789,  te  as 

follows:    "Insurance  companies  may  be  sued  in  any 

county  in  which  is  kept  their  principal  place  of  buei- 

nees,  in  which  was  made  the  contract  of  insurance,  or 

in  which  thfe  loes  insured  against  occurred/' 

1  Appellant  argues  that  this  section  does  not  apply 
to  suits  to  reform  policies  of  insurance;  that  it 

has  reference  to  actions  which  are  primarily  upon  the 
contract  of  insurance.  If  it  be  conceded  that  this  be  a 
proper  construction,  yet  it  does  not  follow  that  plain- 
tifPe  motion  to  transfer  should  have  been  sustained. 
TRe  suit  was  upon  a  policy  of  insurance,  and  as  an 
incident  to  this  relief  thte  court  was  asked  to  declare  the 
terms  of  the  contract  The  ultimate  relief  sought  was 
recovery  for  the  loss  insured  against,  and  the  suit  was 
properly  brought  in  the  county  where  the  loes  occurred. 
11.  The  policy  was  issiued  to  Adam  Bruner  and 
John  Stransky.  Bruner  died  after  the  fire  occurred, 
and  plaintiff  Beckley  is  the  administrator  of  his  estate. 
After  the  loss,  Stransky  assigned  to  plaintiff 

2  Benesh  all  his  interest  in  the  policy.  By  the 
terms  of  the  policy,  loss,  if  any,  was>  made  pay- 
able to  John  Beal  and  A.  Bruner,  as  their  interest  might 
appear.  These  parties  assigned  their  interests  in  the 
policy  to  the  plaintiffs.  None  of  these  assignors  were 
made  parties  to  the  suit.  Appellant  contends  that  these 
persons  should  have  been  made  parties,  for  that 
reformation  cannot  be  had  in  a  suit  by  an  assignee  of  a 
written  contract  unless  the  assignors  are  made  parties. 
The  policy  was  made  payable  to  Beal  to  secure  the  pay- 
ment of  certain  obligations  he  had  indorsed  for  Bruner 
and  Stransky.     When  he  made  the  assignment,  he 
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acknowledged  complete  satisfaction  of  hia  liability,  on 
these  obligations,  and  released  the  insured  of  all  his 
claims  to  any  part  of  the  money  due  on  the  policy. 
Surely,  he  wae  not  a  necessary  ^arty  to  the  suit. 
Straufiky,  who  was  one  of  the  insured,  aseigned  all  his 
right,  title,  and  interest  in  the  policy  to  Benesh,  and 
transferred  to  him  all  claims  and  demands  of  every  kind 
and  nature  existing^  in  his  favor  by  reason  of  the  policy 
of  insurance,  and  authorized  Benesh  to  demand,  and  in 
his  own  name  sue  for,  the  amount  due.  The  reforma- 
tion aeked  for  was  in  the  description  of  the  property. 
The  policy  located  the  building  upon  the  w^st  half  of 
the  northwest  quarter  of  section  14,  whereas,  in  truth 
and  in  fact,  it  was  situate  upon  the  west  half  of  the 
northwest  quarter  of  section  23.  These  plaintiffs  were 
the  real  parties  in  interest,  and  had  the  right  to  sue 
upon  the  policy.  We  can  see  no  reason  for  making 
Stransky  a  party,  as  he  had  sold  all  his  claim  and 
demand  of  every  kind  or  nature  existing  in  his  favor 
under  the  policy  of  insurance.  It  is  a  general  rule  that 
the  assignment  of  a  debt  carries  with  it  every  remedy 
and  security  for  such  debt  available  by  the  assignor  as 
an  incident  thereto.  See  cases  cited  in  2  Am.  &  Eng. 
Enc  Law  (2d  ed.)  p.  1084.  The  case  of  Durham  v. 
Bischof,  47  Ind.  211,  relied  upon  by  appellant,  is  not  in 
point  There  an  attempt  was  made  to  defeat  liabilily  on 
a  contract  in  an  action  brought  by  the  beneficiaries 
thereof,  without  making  the  real  persons  in  interest 
parties  to  the  litigation.  It  is  not  a  case  relating  to 
rights  of  assignors,  as  the  one  at  bar. 

III.  The  evidence  clearly  shows  a  mistake  in  the 
description  of  the  premises,  which  mistake  was  mutual, 
and  should  be  corrected,  unless  it  appears,  as  contended 
by  appellant,  that  it  did  not  issue  the  policy,  and  is  not 
bound  by  it.  The  defendant  is  now  doing  business 
tinder  and  pursuant  to  articles  of  incorporation  adopted 
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and  recorded  in  January,  1889,  after  the  policy  in  suit 
was  iseued.     It  appears,  however,  that  at  the 
3  time  the  policy  was  issued  a  corporation  bearing 

the  eame  name  as  the  defendant  was  doing  busi- 
ness in  this  state,  having  its  principal  place  of  businese 
at  Des  Moines.  On  account  of  an  adverse  decision,  see 
Day  V.  Insurance  Co.,  75  Iowa,  694,  it  concluded  to 
re-incorporate.  The  records  show  that  at  the  January, 
1889,  meeting  of  the  policy  holders,  a  resolution  to 
re-incorporate  wae  unanimously  carried,  and  the 
articles  under  which  the  corporation  is  now  acting 
were  adopted.  The  oflBlcers  remained  the  same,  at  least 
until  the  following  March;  the  membership  remained 
practically  the  same,  and  no  one  was  dropped  except  at 
his  request.  The  insured,  under  the  policy  in  suit,  were 
treated  as  members,  and  paid  dues  and  assessments  to 
the  re-organized  company  as  to  the  old.  The  premium 
notes  and  assets  of  the  old  company  were  transferred  to 
the  new,  and  by  resolution  it  was  determined  that  the 
old  policies  should  be  continued  in  force  until  new  ones 
were  issued,  and  that,  if  the  policy  holders,  after  notice 
of  the  change,  did  not  elect  to  take  new  policies,  the  old 
should  continue.  We  have  no  doubt  that  the  companies 
remained  substantially  the  same,  and  that  what  was 
done  was  simply  a  re-incorporation  to  meet  some  of  the 
defects  in  the  original  articles  and  amendments  thereto. 
In  any  event,  the  defendant,  under  its  own  showing,  is 
responsible  to  the  same  -extent  as  if  it  had  issued  the 
policy  in  suit 

Other  questions,  with  reference  to  the  condition  of 
the  record,  need  not  be  considered.  The  trial  court  was 
right  in  reforming  the  policy  and  giving  plaintiffs 
j  udgment. — ^Affiemed. 
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Esther  Ridler,  Appellant,  v.  J.  W.  Ridler,  Adminis- 
trator of  the  Estate  of  George  Ridler,  Deceased. 

Contract:  parent  and  child:  Services.  An  express  promise  of 
compensation  is  not  essential  to  the  existence  of  a  valid  claim  by 
a  daughter  against  the  estate  of  her  father  for  services  rendered 
to  him  while  living  in  the  same  family,  but  it  is  sufficient  if  the 
6  services  were  rendered  with  the  expectation  on  her  part  of  receiv- 
ing compensation,  and  on  the  part  of  the  father  of  making  com- 
pensation therefor. 

Measubb  of  reooyebt.  An  instruction,  that  in  determining  the  com- 
pensation to  be  allowed  the  daughter  of  intestate  for  services 
rendered  to  him,  the  jury  should  consider  the  circumstances  of  the 
4  claimant,  as  well  as  those  of  the  family  of  the  intestate,  and 
award  such  sum  as  will  be  just  to  the  estate  and  to  the  claimant, 
and  a  fair  response  to  the  evidence,— is  erroneous,  as  it  includes 
improper  elements  to  be  considered  in  arriving  at  a  proper  meas- 
ure of  compensation. 

Efidence:  tolunteer  statements.  In  a  proceeding  by  a  daughter 
to  establish  a  claim  for  work  and  labor  against  her  father's  estate, 
the  statement,  ''But,  then,  Esther  (claimant)  didn't  work  at  home 
1  just  as  a  hired  girl,"  volunteered  by  a  witness  for  the  adminis- 
trator, during  her  examination  in  chief,  was  simply  a  conclusion 
of  such  witness,  and  therefore  inadmissible. 

Same.  Where  such  witness,  in  answer  to  a  question  on  cross-exam- 
ination respecting  the  manner  in  which  she  would  treat  a  girl 

1  who  was  working  for  her,  replied,  "Why,  Esther  was  not  con- 
sidered a  hired  girl  at  my  father's  house;  she  was  considered 
as  one  of  the  children,"— such  answer  was  incompetent,  and  not 
responsive. 

S  vme.  The  answer  of  a. witness  for  the  administrator  in  proceedings 
by  a  daughter  of  the  intestate  to  establish  a  claim  for  services 
in  reply  to  a  question  as  to  the  worth  of  such  services  in  the 

2  neighborhood,  that  she  did  not  know  because  people  in  that 
neighborhood  took  care  of  their  parents  with  the  assistance  of 
the  neighbors,  except  in  the  evidence  of  that  trial,  and  that  she 
never  heard  of  a  charge  being  made  in  such  a  sense,  is  irrespor. 
sive,  and  highly  prejudicial, and  should  be  stricken  out  on  motion. 

Personal  transactions  with  decedent.  The  testimony  of  a  wit- 
ness for  the  administrator  as  to  the  kind  of  services  claimant  ren- 
dered the  intestate  and  his  wife,  makes  the  testimony  of  the 
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claimant  as  to  the  •haracter  of  such  services  competent  under  the 
3  proviso  of  Code  1873,  section  3639,  that  the  prohibition  of  the  tes* 
timony  of  an  interested  party  to  transactions  with  a  deceased 
person  shall  not  extend  to  any  transaction  or  communication  as 
to  which  the  administrator  shall  be  examined  on  his  own  behalf. 

Appeal  from   Dubuqtce   District  Court. — Hon.  J.   L. 
HusTBD,  Judge. 

Monday,  October  25,  1897. 

Proobbdings  to  establish  a  claim  for  work  and  labor 
against  the  eetate  of  George  Eidler,  deceased.  The 
administrator  denied  the  claim,  and  further  pleaded 
the  statute  of  limitations,  and  also  pleaded  that  claim- 
ant is  a  daughter  of  the  deceased,  and  that,  during  the 
time  the  labor  and  work  was  performed,  she  lived  with 
the  deceased  as  a  member  of  his  family,  and  performed 
the  services  as  such.  Trial  to  a  jury;  verdict  and  judg- 
ment for  the  administrator;  and  claimant  appeals. — 
Reversed. 

B.  W.  Stewart  for  appellant. 
Longueville  &  McCarthy  for  appellee. 

Deembr,  J. — This  is  the  second  time  the  case  has 
been  before  us.  The  first  opinion  will  be  found  in  93 
Iowa,  347.  Upon  a  re-trial,  claimant  introduced  the 
same  evidence  and  proved  the  same  state  of  facts  as  are 
recited  in  that  opinion.  The  pleadings  are  the  same 
with  this  exception:  that  appellant  filed  an  amendment 
to  her  claim,  in  which  she  stated  that  it  was  orally 
agreed  between  herself  and  father  that  she  should 
receive  compensation  for  her  services,  which  should  be 
paid  out  of  his  estate  after  his  death.  In  the  former 
opinion  we  held  that  the  case  should  have  gone  to  the 
jury  on  the  evidence  adduced.  At  the  trial  from  which 
this  appeal  is  taken,  the  case  was  submitted  to  a  jury, 
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with  the  result  above  indicated.    A  number  of  errors 
are  assigned,  which  we  will  now  consider. 

Mrs.  Mathiae  Thompson,  a  half-sister  of  appellant, 
was  a  witness  for  the  administrator.    During  the  course 
of  her  examination  in  chief,  she  volunteered  this  state- 
ment:   **But,  then,  Esther  didn't  work  at  home 

1  just  as  a  hired  girl."   Claimant  moved  to  strike  it 
out,  as  a  conclusion,  incompetent,  immaterial, 

and  improper.  The  motion  was  overruled,  and  excep- 
tion  taken.  This  question  was  propounded  to  her  on 
cross-examination:  "Q.  I  suppose  you  didn't  allow  a 
girl  that  was  working  for  you  to  go  out  of  an  evening, 
or  have  company  come  to  the  house  to  see  her?  That 
would  not  be  consistent  with  your  ideas  of  a  hired  girl's 
duty,  would  it?"  To  which  she  answered:  "A.  Why, 
Esther  was  not  considered  a  hired  girl  at  my  father's 
house;  she  was  considered  as  one  of  the  children." 
Appellant  moved  to  strike  this  answer,  a»  not 
responsive,  a  conclusion,  incompetent,  irrelevant,  and 
immaterial.  This  motion  was  also  overruled.  These 
rulings  were  manifestly  incorrect.  The  voluntary 
statement  was  simply  a  conclusion  of  the  witness.  Peck 
V.  McKean,  45  Iowa,  18;  and  the  answer  to  the  question 
was  incompetent  and  not  responsive. 

A  witness  for  the  administrator  was  asked  this 

question :   "Q.  Do  you  know  what  the  services  of  taking 

care  of  them  during  that  time  would  be  worth  in  that 

neighborhood?"    To  which  he  responded:    "A  I 

2  don't  know,  because  I  never  heard  of  any  one 
being  hired  just  specially  for  that.    The  most  of 

them  out  there,  the  neighbors  turn  in,  and  help,  and 
their  own  family  takes  care  of  them,  and  I  don't  know 
as  we  ever  heard  of  a  charge  being  made,  only  in  the  evi 
dence  here  yesterday."  Appellant  moved  to  strike  the 
answer,  because  not  responsive,  incompetent,  irrele- 
vant^ and  immaterial.    That  it  was  not  responsive  is 
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clear,  and  it  is  just  as  apparent  that  the  answer  was 
incompetent  and  highly  prejudicial. 

The  administrator  testified  as  to  the  physical  needs 
and  condition  of  hia  parents,  and  as  to  the  kind  of 
service  that  appellant  rendered.    He  also  testified  with 
reference  to  the  need  of  attention  at  night. 
8  Claimant  was  the  called  in  rebuttal,  and  ques- 

tioned as  to  services  she  had  performed,  and  the 
manner  of  such  services.  Objections  to  these  questions 
were  sustained,  on  the  ground  that  the  witness*  was 
incompetent,  under  section  3639  of  the  Code  of  1873. 
This  section  contains  this  exception:  "But  this  pro- 
hibition shall  not  extend  to  any  transaction  or  com- 
munication as  to  which  such  ♦  ♦  ♦  administrator 
*  •  •  shall  be  examined  on  his  own  behalf.'^  It 
seems  to  us  that  the  claimant's  evidence  should  have 
been  admitted,  under  the  exception  contained  in  the 
statute.    Bailey  v.  Keyes,  52  Iowa,  90. 

II.  The  court  instructed  the  jury  that  it  was  neces- 
sary for  claimant  to  establish  an  express  promise  that 
she  should  be  compensated  for  her  services.    We  havo 

held  that  there  must  be  proof  of  an  express 
4  promise,  or  of  such  facts  and  circumstances  as 

satisfy  the  jury  that  the  services,  if  any,  were 
rendered  in  the  expectation  by  one  of  receiving,  and 
by  the  other  of  making,  compensation  therefor. 
McGarvy  v.  Roods,  73  Iowa,  363;  Cowan  v.  Musgrave^ 
73  Iowa,  384;  Scully  v.  Scully,  28  Iowa,  548.  The 
doctrine  of  implied  contract  with  relation  to  such  cases 
as  illustrated  in  the  foregoing  opinions  was  not  sub-, 
mitted.  On  the  contrary,  the  court  erroneously 
instructed  that  an  express  contract  must  be  proven 
before  there  can  be  a  recovery. 

III.  In  the  instruction  with  reference  to  the  com- 
pensation to  be  allowed,  the  court  said  to  the  jury  that 
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they  should  consider  the  circumstances  of  the  claimant, 
as  well  as  the  circumstances  of  the  family  (of 

5  deceased),  and  award  such  sum  as  would  be  just 

to  the  estate  and  to  the  claimant,  and  a  fair 

response  to  the  evidence.     Manifestly,  these  are  not 

proper  elements  to  be  considered  in  arriving  at  a  proper 

measure  of  compensation. 

For  errors  pointed  out,  the  judgment  of  the  district 

court  is  BEVEBSED. 


In  the  Mattbb  op  the  Estate  op  Joseph  Z.  Moobe, 
Deceased,  Noba  L.  Cabboll,  Executrix,  Appellant. 

Ella  R.  Moobe  v.  Noba  L.  Cabboll,  Appellant. 

John  W.  Posteb  v.  Noba  L.  Cabboll,  Appellant. 

Appeal:  issue  below.  An  action  against  an  executrix  for  an 
accounting  was  referred  for  that  purpose,  and  it  appeared  that 
the  executrix  charged  herself  in  her  accounts  with  the  rents  of 
lands.    The  referee  charged  her  the  same  in  his  report,  and  no 

1  exception  was  taken  thereto  and  passed  on  by  the  district  court. 
Held,  the  supreme  court,  on  appeal  by  the  executrix,  could  not 
pass  on  the  question  whether  she  was  properly  charged  with  such 
rents 

Revibw:    Evidence,    Whether  an  executrix  was  properly  removed, 

2  cannot  be  determined  on  appeal,  unless  aU  the  evidence  is  in  the 
record. 

Same.    Whether  a  Judgment  that  a  widow  elected  to  take  under  the 
8    will  was  proper,  cannot  be  determined  on  appeal,  unless  aU  the 
evidence  is  in  the  record. 

Appeals  from  Guthrie  District  Court. — Hon.  A.   W, 
Wilkinson  and  Hon.  J.  H.  Hendebson,  Judges. 

Monday,  Ootobeb  25, 1897. 

*  Appeals  were  taken  by  Nora  L.  Carroll  from  an 
order  made  in  an  accounting  of  herself  as  executrix  of 
the  estate  of  Joseph  Z.  Moore,  deceased,  from  an  order 
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removing  her  as  such,  and  a  decree  declaring  that  she 
had  elected  to  take  under  the  will. — Affirmed. 

Bishop  Boiven  &  Fleming  for  appellant. 

Powell  &  Paschal  and  J.  W.  Foster  for  appellee, 

Ladd,  J. — Three  separate  cases  are  brought  here  on 
this  appeal.  It  appears  that  Joseph  Z.  Moore  died 
December  18, 1889,  leaving  a  will,  which  was  admitted 

to  probate  February  12,  1890,  and,  as  therein 
1  directed,  hie  wife,  Nora  L.  Moore,  now  Nora  L. 

Carroll,  was  appointed  executrix,  without  bond. 
The  estate  consisted  of  a  large  amount  of  land  and  per- 
sonal property.  The  will  provided,  in  substance,- that 
the  chattels  should  be  sold  by  the  executrix,  that  out  of 
the  proceeds  thereof  she  be  paid  one  thousand,  two  hun- 
dred dollars,  due  her,  and,  after  the  payment  of  the 
debts  of  the  deceased,  the  balance,  together  with  the 
proceeds  of  the  sale  of  the  land,  which  was  directed  to 
be  sold,  be  divided  into  three  parts,  one  to  be  paid  to  the 
executrix,  and  the  remaining  two  parts  to  be  loaned  on 
real  estate  security,  and  the  interest  thereon  be  paid  to 
the  four  children  annually,  and,  when  the  youngest 
attain  majority,  be  divided  equally  among  them.  It 
will  be  noticed  that  the  money  derived  from  the  sale  of 
the  property,  and  not  the  property,  was  distributed  to 
the  widow  and  heirs.  The  executrix  converted  the  per- 
sonal property  into  money,  collected  the  rents  of  the 
land  without  selling  it,  and  filed  several  reports.  Ella 
E.  Moore,  one  of  the  children,  filed  a  petition  in  equity, 
November  15,  1894,  demanding  an  accounting.  This 
was  transferred  to  the  probate  calendar,  and  an 
accounting  ordered,  being  referred  for  that  purpose.  To 
the  report  of  the  referee  several  exceptions  were  filed, 
and  the  account  finally  settled  by  the  court  The  exe- 
cutrix was  charged  with  the  rents  of  the  land,  and  was 
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only  allowed  family  exi>enses  for  one  year,  and  these 
rulings  are  the  only  ones  complained  of  in  that  proceed- 
ing. The  questions  cannot  be  passed  upon  by  this  court. 
The  executrix  charged  herself  with  the  rents  in  her 
report.  The  referee  did  likewise  in  his  report,  and  no 
exception  was  taken  thereto  and  passed  upon  by  the 
district  court.  On  what  theory  an  executrix  could  be 
relieved  from  accounting  for  the  income  of  property 
directed  by  the  will  to  be  converted  into  a  trust  fund  for 
the  benefit  of  the  heirs,  during  the  time  necessary  for 
making  the  sale,  or  while  wrongfully  withheld  from 
sale,  may  be  difficult  to  understand,  and,  as  the  question 
was  not  raised  in  the  lower  court,  need  not  be  con- 
sidered here.  Nor  was  the  authority  to  disallow  large 
sums  improperly  charged  the  estate  for  family  expenses 
in  the  report  of  the  referee,  ever  brought  in  question  in 
the  district  court.  The  exceptions  filed  do  not  refer  in 
any  way  to  the  disallowance  of  such  items  by  the 
referee.  That  the  district  court  must  be  given  an  oppor- 
tunity to  pass  upon  all  questions  before  their  considera- 
tion here,  is  not  doubted.  Danforth  v.  Garter,  1  Iowa, 
552;  Patterson  v.  Stiles,  6  Iowa,  54;  State  v.  Cuddy,  40 
Iowa,  419;  Machine  Co.  v.  Richardson,  89  Iowa,  225;  For- 
ter  V.  Gohle,  88  Iowa,  565;  Byers  v.  Johnson,  89  Iowa,  278. 

II.  Upon  the  application  of  Ella  R  Moore,  the 
executrix  was  removed,  and  John  W.  Foster  appointed 

administrator  with  the  will  annexed,  in  her  stead, 

2  and  of  this  she  complains.    But  it  is  conceded  the 
evidence  is  not  all  before  this  court,  and  without 

it  we  cannot  determine  whether  thje  distinct  court 
properly  exercised  its  discretion. 

III.  Foster  applied  to  the  court  for  a  construction 
of  the  will,  and  to  d€ftermine  whether  the  widow  had 

accepted  thereunder.    The  court  held  that  she 

3  had  elected  to  take  under  the  will.    Whether  she 
had  done  so  can  only  be  determined  from  the  con- 
sideration of  all  the  evidence,  and,  as  said  before,  this 
is  not  before  us. 
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While  the  questions  raised  do  not  seem  difficult  of 
solution,  owing  to  the  condition  of  the  record  we  cannot 
consider  them,  and  the  orders  and  decree  of  the  district 
court  will  stand  apfiembd. 


Andrew  K.  Murky  v.  Max  Webber,  Appellant. 

Agency:  pleading  constbued.  In  an  action  for  the  conversion  of 
goods  ttiat  had  been  stored  in  a  building  under  an  agreement 
with  the  former  lessee,  it  appeared  that  G,  who  was  in  defend- 
ant's employ,  and  in  charge  of  the  building,  would  not  allow  the 
goods  to  be  removed  without  payment  of  storage  fees  that  he 

1  demanded,  and  that  the  goods  were  soon  afterwards  destroyed  by 
fire.  The  answer  alleged  that  "defendant,  by  his  agent,  demanded 
that  plaintiff  should  pay  the  reasonable  value  of  the  storage  of 
said  goods"  before  their  removal.  Held^  that  defendant  admitted 
the  agency  of  G. 

Evidence:    affidavits:    New  trial    An  affidavit  made  in  support  of 

2  a  motion  for  a  new  trial  is  not  admissible  on  the  new  trial  where 
the  affiant  is  called  as  a  witness. 

Appeal  from  Scott  District  Court, — Hon.  P.  B.  Wolpe, 

Judge. 

Monday,  October  25,  1897. 

Action  to  recover  the  value  of  a  lot  of  boots  and 
ehoee,  of  which  plaintiff  was  the  owner,  and  which  he 
alleges  the  defendant  wrongfully  converted  to  his  own 
use.  Defendant  answered,  denying  that  he  wrongfully 
converted  eaid  property  to  his  own  use.  Verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiff  for  one 
thousand,  nine  hundred  dollars.  Defendant  appeals. — 
Affirmed. 

Davison  &  Lane  and  Pam  &  Kennedy  for  appellant. 

E.  Sharon  and  J.  D.  Shearer  for  appellee. 
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Given,  J. — I.  Beiderbecke  &  Miller  were  the  own- 
ers of  a  building  containing  two  storerooms  known  as 
Nos,  111  and  113  West  Second  street,  in  the  city  of  Dav- 
enport, Iowa.  The  part  known  as  "No.  Ill"  was  three 
stories  high.  The  owners  leased  said  building  No.  Ill 
to  the  plaintiff  for  five  years  from  April  1,  1890,  and 
the  part  of  the  building  known  as  "No.  113"  to  one  Vog- 
elhuth.  In  December,  1890,  plaintiff  and  Vogelhuth 
agreed  that  the  latter  would  take  plaintiff's  lease  off 
his  hands,  and  by  consent  of  the  owners,  plaintiff's  lease 
was  canceled,  and  a  lease  made  to  Vogelhuth.  There- 
upon plaintiff  packed  his  stock  of  boots  and  shoes  there- 
tofore kept  in  storeroom  No.  Ill,  and  stored  them  in  the 
third  story  of  said  No.  Ill,  with  the  consent  of  Vogel- 
huth. There  is  a  dispute  as  to  the  terms  upon  which 
plaintiff  was  permitted  to  so  store  said  goods.  Febru- 
ary 4, 1891,  the  lease  to  Vogelhuth  was  canceled,  and  a 
lease  executed  by  the  owners  to  the  defendant  for  the 
entire  building,  Nos.  Ill  and  113,  and  was  dated  back 
so  as  to  cover  the  same  five  years.  Defendant  went  into 
possession  under  the  lease,  plaintiff's  goods  still  being 
in  the  third  story,  and  the  key  to  the  room  in  plaintiff's 
possession.  On  March  31,  1891,  plaintiff  proceeded  to 
remove  his  goods  from  said  building,  and,  after  he  had 
removed  a  small  part  thereof,  he  was  prevented  by  one 
Goldsteine  from  removing  the  balance.  The  defendant 
was  then  in  Chicago,  and  Goldsteine  was  a  clerk  in  his 
store  kept  in  said  building.  Goldsteine  told  plaintiff  he 
could  take  no  more  shoes  out  of  that  place  until  he  paid 
thirty  dollars,  to  which  plaintiff  replied:  "I  have 
nothing  to  do  with  you  at  all.  I  am  renting  from  Beider- 
becke &  Miller," — and  that  he  was  going  to  take  his 
goods  out;  whereupon  Goldsteine  said  that  he  should 
not,  and  locked  the  door.  The  goods  that  were  not 
removed  remained  in  said  third  story  room,  and  on  the 
seventh  day  of  April,  1891,  were  partially  destroyed  by 
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fire.  Plaintiflf  does  not  question  that,  in  the  absence  of 
a  contract  to  the  contrary,  defendant  had  a  lien  on  the 
goods  for  storage,  and  might  rightfully  prevent  their 
removal  until  the  storage  was  paid  or  tendered.  He 
claims,  however,  that  he  had  a  contract  with  Vogel- 
huth  by  which  he  sold  to  Vogelhuth  certain  furni- 
ture and  fixtures  at  the  agreed  price  of  twenty-three 
dollars  and  fifty  cents,  and  that  it  was  agreed  that 
the  storage  should  be  four  dollars  per  month,  and  that 
twelve  dollars  of  said  price  be  credited  on  the  charge 
for  storage,  and  that,  therefore,  the  defendant  had  no 
right  to  detain  the  goods. 

II.  At  the  close  of  the  evidence  for  the  plaintiff, 
"defendant  asked  the  court  under  the  evidence  to 
instruct  the  jury  to  return  a  verdict  for  the  defendant,^^ 
which  motion  was  overruled.  It  is  insisted  that  the  etvi- 
dence  does  not  show  an  agreement  with  Vogelhuth  for 
a  definite  time,  nor  that  the  storage  was  paid  to  March 
31,  1891,  and  therefore  the  motion  should  have  been 
sustained.  While  the  evidence  was  somewhat  confused 
it  was  not  only  sufficient  to  warrant  the  court  in  sub- 
mitting the  case  to  the  jury,  but  sufficient  to  warrant 
the  jury  in  finding  as  claimed  by  the  plaintiflf.  It  is  also 
contended  that  this  motion  should  have  been  sustained 
because  therewas  no  evidence  of  conversion  of  the  goods 
by  the  defendant,  for  that  there  was  no  evidence  that 
Goldsteine  was  agent  for  the  defendant  or  custodian  of 

said  third  floor.  It  is  said  in  the  answer,  when 
1  plaintiff  commenced  to  remove  the  goods,  "that 

defendant  by  his  agent,  demanded  that  plaintiflf 
should  pay  the  reasonable  value  of  the  storage  of  said 
goods,  or  for  the  occupancy  of  the  part  of  the  third  floor 
where  said  goods  were  kept;  but  plaintiflf  refused  to  pay 
any  sum  whatever  for  such  storage  or  occupancy,  and 
denied  the  right  of  defendant  to  receive  any  payment 
whatever  therefor."    It  is  undisputed  that  Goldsteine, 
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who  was  in  the  employ  of  the  defendant  in  said  store, 
was  the  person  who  demanded  payment  of  storage,  and 
who  refused  to  allow  plaintiff  to  take  the  goods.  His 
agency  is  recognized  in  the  answer,  and  the  defense  is 
rested  upon  the  right  of  Goldsteine,  as  such  agent,  to 
refuse  to  allow  the  goods  to  be  taken  until  t!ie  storage 
was  paid.  There  was  no  error  in  overruling  the  defend- 
ant's motion  for  a  verdict. 

III.  Defendant  offered  in  evidence  an  affidavit 
made  by  F.  H.  Miller  in  support  of  a  motion  for  a  new 
trial  made  on  the  former  trial  of  this  case,  and  on  plain- 

tiff's  objection  the  affidavit  was  excluded.  There 
2  was  no  error  in  this  ruling,  as  Mr.  Miller  was 

present  on  this  trial,  and  was  called  and 
examined  by  the  defendant  touching  the  subject-matter 
of  the  affidavit.  There  was  surely  no  ground  for 
admitting  the  affidavit. 

IV.  The  court  instructed  to  the  effect  that,  if  the 
jury  found  that  plaintiff  had  a  contract  for  storage  with 
Vogelhuth,  as  claimed,  it  should  find  that  the  storage 
had  been  paid  by  the  plaintiff  for  the  three  months. 
Defendant  insists  that  this  was  error,  that  the  contract 
for  storage  was  not  for  a  definite  time,  and  that  storage 
was  to  be  paid  for  out  of  the  twenty-three  dollars  and 
fifty  cents  at  the  rate  of  four  dollars  per  month  for 
whatever  time  plaintiff's  goods  remained  in  storage, 
and  that,  therefore,  it  was  not  a  payment  of  storage  for 
three  months  in  advance.  We  think  the  evidence  justi- 
fies the  instructions.  Several  other  complaints  against 
the  instructions  are  merely  mentioned,  but  we  do  not 
discover  any  error  in  any  of  the  particulars  complained 
of.  Our  conclusion  is  that  the  judgment  of  the  district 
court  should  be  affirmed. 
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D.  W.  pAims  V.  The  Incorporated  Town  of  Letts- 
villb, Iowa,  Appellant. 

Highwayst    damages:    Municipal  corporations,    A  municipal  cor- 
poration is  liable  for  the  damages  to  a  building  constructed  with 
1    reference  to  the  natural  surface  of  the  lot  and  street,  from  a 
change  of  grade  of  the  street,  in  the  absence  of  an  ordinance 
fixing  any  grade. 

Appeal:    objection  below.    The  objection  that  the  court  did  not 

give  the  jury  any  rule  for  estimating  damages  cannot  be  raised  on 

\b    appeal,  where  no  instruction  in  regard  to  that  matter  was  asked 

in  the  trial  court  and  no  complaint  of  the  omission  was  made  in 

the  motion  for  a  new  trial. 

Appeal  from  Louisa  District  Court. — Hon.  Ben  McCoy, 

Judge. 

Monday,  October  25, 1897. 

Action  at  law  to  recover  for  damages  alleged  to 
have  been  caused  to  a  town  lot  by  an  unauthorized 
change  of  the  grade  of  a  street  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

Gray  &  Tucker  for  appellant. 

C  A.  Carpenter  for  appellee. 

Robinson,  J. — The  defendant  is  an  incorporated 

town  of  this  state,  and  the  plaintiff  is  the  owner  of  a  lot 

and  store  building  which  front  on  one  of  its  streets. 

There  is  no  ordinance  fixing  any  grade  in  the 

1         town.    In  the  latter  part  of  the  year  1894,  the 

defendant  caused  changes  to  be  made  in  the 

street  in  front  of  the  property  of  the  plaintiff.  He  claims 

that  the  building  on  his  lot,  including  brick  foundation 
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walls,  was  conetructed  with  reference  to  the  natural 
surface  of  the  lot  and  street;  that  the  defendant  unlaw- 
fully excavated  the  street  in  front  of  his  premises  to  a 
depth  of  three  feet  below  the  natural  grade,  to  hia 
injury  in  the  sum  of  seven  hundred  dollars,  and  for  that 
sum  he  asks  judgment.  The  answer  of  the  defendant 
contains  a  general  denial,  and  alleges  that  the  work  per- 
formed, and  the  changes,  if  any,  made,  in  the  street, 
were  under  the  instructions  and  directions  of  the  plain- 
tiff, tnd  for  that  reason  he  is  estopped  to  claim  dam- 
ages in  consequence  of  what  was  done.  The  verdict  and 
judgment  were  for  the  sum  of  two  hundred  dollars. 

L  The  appellant  insists  that  the  evidence  does 
not  sustain  the  verdict,  but  shows  that  the  earth 
removed  was  not  a  part  of  the  original  soil,  and  had 
been  deposited  in  front  of  the  plaintiff's  premises  from 
excavations  made  in  the  vicinity,  and  perhaps  from 
other  sources,  and  that  the  natural  grade  has  not  been 
lowered.  It  is  not  necessary  to  set  out  the  evidence  in 
regard  to  a  change  of  grade,  but  it  is  sufficient  to  say 
that  witnesses  for  the  plaintiff  testified  positively  that 
the  street  had  been  excavated  in  front  of  the  plaintiff's 
building  to  a  considerable  depth  below  the  original 
grade,  while  witnesses  for  the  defendant  testified  as 
positively  that  the  excavation  had  not  extended 
below  the  natural  surface  of  the  ground.  In  fact,  the 
greater  number  of  witnesses  who  testified  in  regard  to 
the  original  grade  and  the  alleged  change  sustain  the 
defendant's  claim.  But  there  was  a  fair  conflict  in  the 
evidence  with  respect  to  that  issue,  which  was  properly 
submitted  to  the  jury,  and  we  cannot  say  that  its  finding 
is  not  supported  by  the  evidence.  Moreover,  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict  is  not 
questioned  by  the  assignments  of  error. 

II.  It  is  said  that,  before  the  work  complained 
of  was  done,  the  plaintiff  agreed  that  the  changes  pro- 
posed might  be  made.    It  is  doubtful  if  the  evidence 
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would  have  sustained  a  finding  that  an  estoppel  had 
been  established.  The  plaintiff  denied  some  of  the 
statements  charged  to  have  been  made  by  him,  and  we 
think  the  finding  of  the  jury  as  to  the  alleged  estoppel 
should  be  regarded  as  final.  It  is  proper  to  state  that 
this  question  also  is  not  presented  by  the  assignments  of 
error.  ,    ; 

III.     The  last  objection  urged  against  the  legality 
of  the  proceedings  of  the  district  court  is  that  it  did  not 
give  to  the  jury  any  rule  for  estimating  damages.    It 
is  true  that  the  jury  was  not  instructed  in  regard 
2  to  the  measure  of  the  plaintiff's  recovery,  but  the 

case  was  tried  on  the  theory  that,  if  he  was 
entitled  to  recover  anything,  it  would  be  the  difference 
between  the  value  of  his  property  immediately  before 
and  immediately  after  the  alleged  change  of  grade. 
The  defendant  did  not  ask  an  instruction  in  regard  to 
that  matter,  did  not  except  to  any  portion  of  the  charge 
given,  and  did  not  make  the  omission  to  charge  in 
regard  to  the  measure  of  damages  a  ground  of  the 
motion  for  a  new  trial.  Therefore  it  appears  that  the 
objection  now  urged  is  made  for  the  first  time  in  this 
court.  We  think  it  is  made  too  late.  Kidd  v.  Pill  & 
Medicine  Co.,  91  Iowa,  268;  Duncombe  v.  Powers,  75 
Iowa,  188;  State  v.  Ilelvin,  65  Iowa,  291;  Smith  v. 
Raihraij  Co.,  60  Iowa,  514. 

IV.  The  liability  of  the  defendant  in  case  the 
averments  of  the  petition  are  sustained  by  the  evidence 
is  not  questioned.  See  Trustees  of  the  Diocese  of  Iowa 
V.  City  of  Anamosa,  76  Iowa,  539.  What  we  have  said 
disposes  of  all  questions  presented  in  the  arguments. 
As  there  was  no  error  in  the  proceedings  of  the  district 
court  of  which  the  defendant  can  justly  complain,  the 
judgment  is  affirmed. 
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T.  F.  Greenlee  and  J.  F.  Atkinson  v.  The  Home 
Insurance  Company,  Appellant. 

Amendments:  striking  off.  Where  a  cause  in  which  defendan 
had  filed  an  answer  consisting  of  a  mere  denial  was  ordered  to  bet 

2  tried  on  depositions,  and  plaintiff  had  taken  his  evidence  within 
the  time  prescribed,  an  amendment  to  the  answer,  filed  on  the  day 

4  of  trial,  and  setting  up  facts  known  to  defendant  when  the  orig- 
inal answer  was  filed,  was  properly  stricken  off,  plaintiff  being 
unprepared  to  try  the  issues  tendered  therein,  and  no  excuse  being 
shown  for  failure  to  file  it  before  the  testimony  was  taken. 

Samb.  The  allowance  or  disallowance  of  amendments  to  pleadings 
under  Code  1878,  section  2689,  providing  that  the  court  may,  on 
8  motion  of  either  party,  at  any  time,  in  the  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  permit  a  party  to  amend  any 
pleadings  or  proceedings,  is  largely  discretionary  with  the  trial 
court. 

Appeal:  ceutification  of  evidence.  On  appeal  in  an  equitable 
action  wherein  an  issue  of  fact  was  joined,  questions  involving 

1  the  evidence  cannot  be  reviewed,  where  the  trial  judge,  instead  of 
certifying  that  the  transcript  contains  all  the  evidence  ''offered" 
on  the  trial,  as  required  by  Code  1878,  section  2742,  merely  certifies 
that  it  contains  all  the  evidence  "introduced." 

Appeal  from  Benton  District  Court. — Hon.  G.  W.  Burn- 
ham,  Judge. 

Monday,  October  25,  1897. 

Action  in  equity  to  reform  a  policy  of  insurance, 
and  to  recover  for  a  loss  by  fire  of  the  insured  property. 
Decree  for  plaintiffs.    ]>efendant  appeals.—  Affirmed. 

McVey  &  McVey  for  appellant. 

J.  J.  Mosnat  for  appellees. 

KiNNE,  O.  J. — I.  This  is  an  action  in  equity,  in 
which  it  is  sought  to  reform  a  policy  of  insurance  upon 
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a  certain  building  and  fixtures,  and  for  a  judgment 
thereon,  the  insured  property  having  been  destroyed 
by  fire.  Eeformation  was  sought  to  show  that  the 
plaintiff  Atkinson^s  interest  was  that  of  a  mechanic's 
lien  holder,  instead  of  a  mortgage,  as  stated  in  the 
policy;  also,  to  correct  the  description  of  the  real  estate 
upon  which  the  property  insured  was  in  fact  situated; 
also,  to  correct  a  statement  in  the  policy  to  the  effect 
that  eleven  thousand  dollars  other  insurance  was  per* 
mitted.  The  original  answer  was  a  denial.  September 
6,  1895,  the  defendant  filed  an  amendment  to  its 
answer,  setting  up  certain  provisions  of  the  policy^ 
relating  to  misrepresentations  of  the  insured  and  their 
effect;  touching  the  ownership  of  the  property}  also  pro- 
viding that  the  policy  should  be  void,  unless  otherwise 
provided  by  agreement  indorsed  thereon,  if,  with  the 
knowledge  of  the  insured,  foreclosure  proceedings  be 
commenced  or  notice  given  of  the  sale  of  any  of  the 
property  covered  by  the  policy,  by  virtue  of  any  mort- 
gage or  trust  deed,  or  if  any  change  other  than  death  of 
the  insured  takes  place  in  the  interest,  title,  or  i)osses- 
sion  of  insured  (except  change  of  occupants  without 
increase  of  hazard),  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  insured,  or  other- 
wise. Other  provisions  of  the  policy  were  pleaded. 
The  answer  then  pleaded  facts  which  it  is  claimed  were 
in  violation  of  the  provisions  of  the  policy,  and  which 
avoided  the  same.  A  motion  was  made  to  strike  this 
answer,  which  was  sustained.  Thereupon  the  defend- 
ant filed  a  motion  for  leave  to  re-file  said  amendment, 
which  motion  was  overruled.  A  decree  was  entered 
as  prayed,  in  favor  of  plaintiffs. 

11.    The  first  question  arising  upon  this  record  is 
the  sufficiency  of  the  certificate  of  the  trial  judge  to  the 
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evidence.    The  certificate  recites  that  "the  within  and 
foregoing  transcript  is  a  correct,  true,  and  com- 

1  plete  transcript  of  all  the  testimony  introduced, 
both  oral  and  documentary,  in  the  foregoing 

and  within-entitled  cause,  together  with  the  objections 
interposed  by  counsel  and  the  rulings  of  the  court 
therein,  exceptions  taken,  as  taken  down  in  shorthand," 
etc.  Code  1873,  section  2742,  requires  that  the  certifi- 
cate be  to  "all  the  evidence  offered  on  the  trial"  in 
equitable  actions  wherein  an  issue  of  fact  is  joined. 
The  certificate  in  this  case  does  not  embrace  the  evi- 
dence "offered,"  but  only  that  actually  "introduced." 
It  has  always  been  held  by  this  court  that  certificates 
in  form  like  the  one  in  the  case  at  bar  do  not  comply 
with  the  statute,  and  we  cannot  try  this  case  de  novo, 
because  it  does  not  appear  that  we  have  all  of  the  evi- 
dence, which  was  offered  upon  the  trial  below,  before  us. 
Taylor  v.Kier,  54  Iowa,  645;  Ttdtle  v.  Story  County,  56 
Iowa,  316;  Beed  v.  Larrison,  77  Iowa,  400;  Marble 
Works  V,  Linesenmeyer,  80  Iowa,  253;  Baldwin  v. 
Byder,  85  Iowa,  251;  Bank  v.  Ash,  85  Iowa,  74. 

III.    Errors  are  assigned,  and  we  may  consider  any 

question  thus  raised  which  may  be  determined  without 

a  resort  to  the  evidence.    There  is  but  a  single  question 

raised  which  can  be  determined  without  con- 

2  sidering  the  evidence.     The  court,  on  motion, 
struck  the  amendment  to  defendant's  answer. 

Defendant  filed  objections  to  this  motion,  which  were 
overruled.  It  also  asked  leave  to  re-file  the  amendment 
after  it  was  stricken,  and  this  was  refused.  Exceptions 
were  taken  to  all  of  these  rulings.  We  do  not  think  that 
the  court  erred  in  these  rulings.  The  original  answer, 
which  was  merely  a  denial,  was  filed  April  1,  1895. 
The  amendment  was  filed  September  6,  1895.  The 
motion  to  strike  out  was  based  in  part  upon  the  grounds 
that  the  amendment  was  filed  just  as  the  case  was 
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reached  for  hearing,  and  long  after  all  the  testunony  on 
the  part  of  the  plaintiffs  had  been  taken,  and  no  reason 
was  given  why  the  amendment  was  not  sooner  filed. 
The  plaintiflEs  had  no  knowledge  of  defendant's  inten- 
tion to  file  it.  The  facte  pleaded  existed,  and  were  well 
known  to  defendant,  when  it  filed  its  original  answer, 
and  no  reason  is  given  why  they  were  not  then  pleaded. 
If  the  amendment  is  permitted  to  stand,  plaintiflEs 
would  be  compelled  to  take  further  testimony.  No  evi- 
dence of  the  facts  pleaded  is  admissible,  for  the  reason 
that  at  the  last  term  of  this  court  an  order  was  made 
that  this  cause  should  be  tried  on  written  depositions, 
and  a  time  was  fixed  by  the  court  within  which  the 
depositions  of  each  party  should  be  taken.  The  show- 
ing in  resistance  and  in  support  of  the  motion  for  leave 
to  re-file  was,  in  effect,  that  the  facts  pleaded  were 
known  to  plaintiflfs;  that  no  additional  testimony  would 
be  needed,  and,  if  it  was,  defendant  consented  that  it 
might  be  produced  without  notice;  that  the  facts  were 
not  pleaded  at  the  prior  term  through  inadvertence 
and  oversight;  that  without  the  amendment  defendant 
cannot  safely  go  to  trial;  that  the  defendant  would, 
upon  the  hearing  of  the  notice  to  re-file,  take  the  testi- 
mony of  the  plaintiff  Greenlee  and  his  attorney.  In 
support  of  the  motion  to  re-file,  said  testimony  was 
taken.  There  was  nothing  in  this  testimony  benefiting 
the  defendant,  and  we  give  it  no  further  consideration. 
Our  statute  provides  that  "the  court  may,  on  motion  of 
either  party  at  any  time,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  permit  such  party  to 
amend  any  pleadings  or  proceedings.''  Code  1873,  sec- 
tion 2689.  It  may  be  admitted  that  the  general  rule  is 
to  allow  amendments,  and  to  deny  the  right  is  the  excep- 
tion.   So,  too,  we  have  held  that  the  statute  is  to  receive 

a  liberal  construction.  Subject  to  these  general 
3  rules,  the  allowing  of  amendments  is  largely  in 

the  discretion  of  the  trial  court  It  is  the  rule 
also  that  an  amendment  should  not  be  allowed,  or,  if 
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filed,  may  be  stricken,  where  it  appears  that  it  will 
delay  the  trial  of  the  case,  and  it  might  haye  been 
sooner  filed.  Newell  v.  Bank,  51  Iowa,  178;  Bays  tr. 
Herring,  51  Iowa,  286;  Nelson  v.  Hays,  75  Iowa,  671; 
Chlein  v.  Rabat,  72  Iowa,  291.  The  only  reason  given 
for  not  filing  this  amendment  at  the  prior  term  is  that 

of  inadvertence  and  oversight  It  it  to  be 
4  remembered  that  the  original  answer  was  a 

simple  denial,  and  it  was  filed  April  1, 1895.  At 
that  same  term  of  the  court,  and  on  May  2,  1895,  the 
order  was  made  for  the  trial  of  the  case  upon  written 
evidence  in  the  form  of  depositions.  That  order  pro- 
vided that  plaintiffs  should  take  their  dei)ositions  in 
chief  by  June  20, 1895.  The  defendant  was  to  take  ita 
evidence  by  July  20, 1895,  and  the  plaintiffs  to  take  evi- 
dence in  rebuttal  by  August  15,  1895.  The  plaintiffa 
took  their  testimony  within  the  time  provided.  Defend- 
ant knew  when  this  order  was  made  that  the  evidence 
would  soon  be  taken.  It  knew  that  it  had  nothing  but 
a  denial  on  file.  It  knew  of  the  defenses  it  afterwards 
pleaded  in  the  amendment;  and  no  reason  or  excuse  i» 
given  why  defendant  did  not  plead  these  matters  after- 
it  filed  its  original  answer,  and  before  the  time  fixed 
by  the  court  for  taking  the  testimony.  The  court  was 
not  bound  to  seek  for  an  excuse  for  the  failure  of  the 
defendant  to  file  its  amendment  sooner,  no  excuse  what- 
ever being  offered  as  to  why  it  was  not  filed  at  some 
time  after  it  filed  its  original  answer,  and  before  the 
testimony  was  taken.  The  court  might  well  presume 
there  was  none,  and,  if  such  was  the  case,  there  was  no 
abuse  of  discretion  in  the  action  taken  by  the  court. 

The  amendment  was  filed  the  day  of  the  trial,  and 
against  the  objection  of  plaintiffs.  The  amendment, 
if  allowed,  would  have  worked  prejudice  to  plaintiffs. 
Jt  api>ear8  that  they  had  not  prepared  for  trial  of  any 
jfLDbdb  issues  as  these  therein  tendered.    They  had  no 
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reason  to  expect  that  new  and  material  issues  would  be 
raised  for  the  first  time  upon  the  trial.  The  failing  to 
file  the  amendment  sooner  appears  to  have  been  a  caee 
of  inexcusable  neglect,  and,  while  the  law  relating  to 
the  filing  of  amendments  is  liberal,  it  cannot  be 
extended  to  cover  siich  a  case.  There  was  no  error  in 
the  rulings.  As  we  have  said,  all  of  the  other  questions 
raised  require  us  to  resort  to  the  evidence;  and,  as  we 
do  not  have  all  of  the  evidence  before  us,  we  cannot 
determine  them. — Affirmed. 


Clark  M.  Peebles  and  Julia  A.  White,  Appellants, 
v.  Richard  Bunting  and  The  McCormiok 
Harvesting  Machine  Company. 

Homesteads:  widow.  Where  a  widow  lived  on  her  husband's  farm 
for  six  months  after  his  death,  then  left  it,  and  weot  to  another 

1  place,  where  she  resided  about  nine  years,  then  returned  to  the 
farm,  where  she  lived  for  seven  years,  when  she  again  left,  and 

4  resided  in  another  place  for  three  or  four  years,  and  made  an 
arrangement  with  her  children  whereby  she  rece><ed  the  rent  for 
the  whole  of  the  farm,  she  cannot  claim  a  homestead  right  in  the 
farm. 

Same.  A  widow  can  elect  to  take  homestead  rights  in  the  land  in 
lieu  of  dower  under  Code  1873,  sections  2007,  2008,  only,  when  the 

2  premises,  or  some  part  of  them,  were  occupied  by  the  husband  as 
a  homestead  prior  to  his  death,  so  as  to  make  it  his  homestead  at 
the  time  of  his  death. 

Prbsumptions.  In  the  absence  of  evidence  showing  the  election  of 
the  widow  to  take  a  homestead  in  lieu  of  dower,  the  presumption 
8  is  that  she  took  her  primary  right,  which  under  the  provisions  of 
Code  1878,  section  2440,  is  a  one-third  interest  in  all  of  her  hus- 
band's real  estate. 

Judgment  lien.  When  a  widow  does  not  elect  to  take  her  home- 
stead right  in  her  husband's  land,  in  lieu  of  dower,  and  judg- 

5  ments  are  obtained  against  her,  they  attach  immediately  to  her 
one-third  interest  in  his  real  estate. 

Jadgments:  parties:  Issues.  ,  In  an  action  brought  by  the  children 
of  a  Judgment  debtor  to  quiet  their  title  to  premises  sold  under 
an  execution  issued  on  the  judgment,  on  the  ground  that  the 
jiebtor  held  homestead  rights  in  the  property  sold,  the  court  may, 
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7  upon  a  finding  that  the  debtor  held  an  undivided  one-third  inter  - 
est  in  the  land,  which  was  subject  to  the  judgment,  enter  a  decree 
against  such  debtor,  although  she  was  in  default  as  to  the  plain- 
tifiTs  petition  and  was  not  served  with  notice  of  the  defendant's 
cross-bill,  to  which  she  was  made  a  party. 

ippeal:    objection  below     Where  a  case  was  tried  below  as  if  the 
6    answer  applied  to  an  amended  and  substituted  petition^  it  will 
be  so  treated  on  appeal.  - 

Appeal  from  Calhoun   District    Court. — Hon.    Z.    A 
Chueoh,  Judge. 

Tuesday,  October  26, 1897. 

Suit  in  equity  to  quiet  the  title  to  certain  lands 
theretofore  owned  by  Albert  Peebles  in  his  lifetime. 
The  defendants  are  judgment  creditors  of  Mary  E. 
Morton  {nee  Peebles),  and,  as  such,  claim  a  lien  upon 
the  lands.  The  trial  court  dismissed  the  plaintiff's  peti- 
tion, and  they  appeal. — Affirmed. 

M.  R.  &  J.  B.  McCrary  for  appellants 
M.  E.  Hutchison  for  appellees. 

Deembr,  J. — Albert  Peebles  died,  intestate,  on  the 
fourth  day  of  October,  1875,  seized  of  the  land  in 
dispute.  He  left,  surviving  him,  Mary  E.  Peebles,  now 
Morton  (his  widow),  and  Olark  M.  Peebles,  and  Julia  A. 

Peebles,  now  White,  his  children.  After  the 
1  death  of  Peebles,  his  widow  resided  upon  a  part 

of  the  land  in  controversy  for  the  term  of  about 
six  months,  when  she  removed  to  Lake  City,  at  which 
latter  place  she  resided  until  January,  1884,  when  ^e 
returned  to  the  land  theretofore  owned  by  her  husband, 
where  she  remained  until  February,  1891,  at  which  time 
she  again  removed  to  Lake  City,  and  remained  there 
until  the  commencement  of  this  suit.  Appellee  Bunting 
obtained   judgment   against   Mary    E.    Morton    (nee 
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Peeblee),  February  23,  1892,  and  appellee  McOormick 
Harvesting  Machine  CJompany  obtained  judgment 
against  her  on  February  14,  1894.  These  judgments 
were  based  upon  debts  contracted  by  Mrs.  Morton  in 
the  year  1883.  The  land  was  sold  under  the  McCormick 
judgment  in  December,  1894.  Appellants,  who  are  the 
children  of  Albert  Peebles,  deceased,  bring  this  suit  to 
quiet  their  title  to  the  lands,  claiming  that  they  are  the 
absolute  owners  thereof,  subject  to  a  homestead  right 
in  Mary  E.  Morton,  and  that  appellees'  judgments  are 
not  liens  upon  the  land.  Appellees  contend  that  Mary 
E.  Morton  became  the  owner  of  an  undivided  one-third 
of  the  land  at  the  death  of  her  husband,  and  that  their 
judgments  are  liens  upon  her  said  interest.  The  sole 
question  in  the  case  is  whether  or  not  Mary  E.  Morton 
{nee  Peebles)  elected  to  take  a  homestead  interest  in 
the  land  in  controversy.  If  she  did,  then  appellants  are 
entitled  to  the  relief  asked.    If  not,  they  must  fail. 

The  statutes  relating  to  this  issue  are  as  follows, 
under  the  head  of  "Homestead,"  Code  1873: 

"Sec.  2007.  Upon  the  death  of  either  husband  or 
wife  the  survivor  may  continue  to  possess  and  occupy 
the  whole  homestead  until  it  is  otherwise  disposed  of 
according  to  law. 

"Sec.  2008.  The  setting  aside  of  the  distributive 
share  of  the  husband  or  wife  in  the  real  estate  of  the 
deceased,  shall  be  such  a  disposal  of  the  homestead  as  is 
contemplated  in  the  preceding  section.  But  the  sur- 
vivor may  elect  to  retain  the  homestead  for  life  in  lieu 

of  such  share  in  the  real  estate  of  the  deceased. 
*    •     •» 

Under  the  head  of  "Descent  and  EHstribution:" 
"Sec.  2440.  One-third  in  value  of  all  the  legal  or 
equitable  estates  in  real  property  possessed  by  the 
husband  at  any  time  during  the  marriage  ♦  ♦  ♦ 
shall  be  set  apart  as  her  (the  wife's)  property  in  fee 
simple  if  she  survive  him.     ♦    ♦     ♦ 
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"Sec.  2441.  The  dietributive  ehare  of  the  widow 
shall  be  eo  set  off  as  to  include  the  ordinary  dwelling 
house  given  by  law  to  the  homeetead,  or  so  much  thereof 
BB  will  be  equal  to  the  share  allotted  to  her  by  the  last 

section,  unless  she  prefers  a  different  arrangement, 

•    *    • 

"Sec.  2443.  The  share  thus  allotted  to  her  may  be 
Bet  off  by  the  mutual  consent  of  all  the  parties  inter- 
ested when  such  consent  can  be  obtained.     ♦    ♦    ♦ 

"Sec.  2444.  The  application  for  such  admeasure- 
ment by  referees  may  be  made  at  any  time  after 
twenty  days  and  within  ten  years  after  the  death  of  the 
husband.     *    *    *'' 

These  statutes  have  provoked  a  great  deal  of  litiga- 
tion, and  the  court  has  not  always  agreed  upon  their 
construction.  The  cases  are  collated  and  the  differ- 
ences of  opinion  are  shown  in  Stephens  v.  Hay,  98 
Iowa,  37.  We  need  not  at  this  time  express  our  indi- 
vidual views  further  than  to  say  that,  if  appellants' 
contention  as  to  the  facts  be  correct,  according  to  the 
opinion  of  the  majority  the  rule  announced  in  the 
Stephens-Hay  Case  should  be  adhered  to,  and  the  decree 
of  the  court  affirmed.  The  writer  and  Mr.  CJhief  Justice 
Kinne  still  adhere  to  the  dissent  as  expressed  in  that 
case.  Aside  from  this,  however,  we  are  all  of  opinion 
that  plaintiffs  are  not  entitled  to  a  decree.  In 
2  order  to  recover,  they  must  show  that  some  part 

of  the  land  in  controversy  was  the  homestead  of 
Albert  Peebles  at  the  time  of  his  death.  Sections  2007 
and  2008  of  the  Code  of  1873  contemplate  the  existence 
of  homestead  interests  at  the  death  of  the  husband. 
It  is  the  homestead  then  existing  which  the  wife  may 
continue  to  use  and  occupy  after  the  death  of  her  hus- 
band, and  which  she  may  elect  to  take  in  lieu  of  her  dis- 
tributive share; 
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There  is  no  eyidence  that  any  part  of  the  land  in 
dispute  was  occupied  by  Albert  Peebles  as  a  home- 
stead. There  is  a  showing  that  Mrs.  Morton  lived  upon 
the  land  for  six  months  after  her  husband's  deatii,  and 
some  testimony  to  the  effect  that  she  claimed  it  as  a 
homestead.  But  this  evidence  is  of  no  avail  without 
further  proof  that  it  was  the  homestead  of  the  deceased, 
which  she  continued  to  occupy  and  elected  to 

3  take.    As  there  is  no  evidence  of  the  homestead 
character  of  the  land,  and  no  showing  that  she 

took  any  other  property  as  a  homestead  in  lieu  of  dower, 
the  presumption  is  that  she  took  her  primary  right, 
which  has  been  held  to  be  a  one-third  interest  in  all  of 
her  husband's  real  estate,  under  the  provisions  of  sec- 
tion 2440  of  the  Gode.  She  took  this  immediately  upon 
the  death  of  her  husband,  and  it  was  thereafter  subject 
to  the  debts  of  the  wife.  The  judgments  obtained  by 
appellees  became  liens  upon  this  interest  as  soon  as 
they  were  rendered,  and  the  McCJormick  Harvesting 
Machine  CJompany  was  justified  in  selling  this  interest 
under  their  judgment 

n.    Mention  has  already  been  made  of  the  fact 
that  appellants  are  not  entitled  to  recover,  in  the  opin- 
ion of  the  majority,  even  if  their  contention  as  to  the 
facts  be  conceded.    We  do  not,  however,  fully  agree 
with  them  as  to  the  facts.    While  Mrs.  Morton 

4  lived  on  the  farm  for  six  months  after  the  death 
of  her  first  husband,  yet  she  then  left  it,  and  took 

up  her  residence  in  Lake  City,  at  which  latter  place  she 
lived  until  January  1,  1884,  when  she  returned  to  the 
farm,  where  she  lived  until  February,  1891,  when  she 
again  removed  to  Lake  City.  True,  she  says  in  an  indi- 
rect way  that  she  always  intended  to  return  to  the 
farm,  and  to  hold  it  as  a  homestead;  yet  it  also  appears 
that,  by  arrangement  with  her  children,  she  was  receiv- 
ing the  rent  for  the  whole  of  the  land,  and  was  holding 
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it,  ae  ehe  says,  "for  my  support,  for  the  rent  of  it,  and 
then  leave  it  for  my  children,  Olark  and  Julia  A. 
Peebles.'*  If  the  children  sold  the  farm,  they  were  to 
make  provieion  for  her  support.  Instead  of  claiming 
the  land  ae  a  homestead,  we  are  satisfied  that  Mrs. 
Morton  was  relying  upon  the  rent  for  her  support,  and 
did  not  in  fact  intend  to  use  and  occupy  the  premises 
under  any  homestead  rights.  Confirmation  of  this  is 
found  in  the  fact  that  in  the  year  1891  she  mortgaged 
an  undivided  one-third  interest  to  Bunting,  and  in 
April,  1894,  she  quit-claimed  all  her  interest  in  the  land 
to  the  appellants.  The  predominant  idea  in  the  mind 
of  Mrs.  Morton  was  to  secure  support  out  of  the  rent 
of  the  land,  rather  than  to  make  it  a  place  of 

5  abode.    Under  such  a  state  of  facts',  it  is  quite 
clear  that  she  did  not  elect  to  take  a  homestead 

right  in  lieu  of  her  distributive  share;  and,  in  the 
absence  of  such  an  election,  her  primary  right  to  an 
undivided  one-third  of  the  land  obtains.  This  one-third 
is  subject  to  appellees'  judgments,  and  the  trial  court 
correctly  denied  appellants  the  relief  claimed.  Thih 
case  is  ruled  by  Ilornheck  v.  Brown,  91  Iowa,  316. 
There  is  no  claim  that  the  land  is  exempt  under  the 
provision  of  section  2441  of  the  CJode.  Hence  the  author- 
ities cited  with  reference  thereto  are  not  in  point 

III.     Appellants'  counsel  contend  that  appellees 

did  not  answer  their  amended  and  substituted  petition, 

and  that  there  was  no  issue  presented  for  trial.    This 

objection  seems  to  be  raised  for  the  first  time 

6  in  this  court    The  case  was  tried  in  the  court 
below  as  if  the  original  answers  of  appellees 

applied  to  the  amended  and  substituted  petition,  and 
it  will  be  so  treated  here.  Appellants  also  say  that 
Mary  E.  Morton  was  made  a  party  to  defendants'  cross- 
bill, but  was  not  served  with  notice,  and  that  any  decree 
aggdnst  her  is  erroneous.    Mrs.  Morton  waa  a  party 
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defendant  to  the  main  action,  and  was  properly  served 
with  notice.  She  did  not  appear  and  default  was 
entered  against  her.  Appellees  pleaded  that  this 
default  was  allowed  in  fraud  of  their  rights,  and,  while 
they  say  that  they  make  her  a  party,  yet  they  do  not 

do  eo.  No  decree  was  rendered  against  her  upon 
7  their  crose-petition.    The  trial  court  found  that, 

as  between  the  pari:ies  litigant,  Mrs.  Mori:on 
owned  an  undivided  one-third  interest  in  the  land, 
which  was  subject  to  the  judgments  held  by  the  appel- 
lees, and  dismissing  the  appellants'  petition.  This  it 
had  the  right  to  do,  under  the  issues  tendered,  although 
Mrs.  Morton  was  in  default  as  to  appellants  petition, 
and  was  not  served  with  notice  of  appellees'  claim.  The 
decree  of  the  district  court  is  right,  and  it  is  affirmed. 


Andrew  Schuster  v.  T.  H.  Gamble,  Appellant. 

Partition:  sbttlbment.  Where  a  county  contracted  with  two  per- 
sons to  drain  a  lake,  one  of  them,  in  consideration  thereof,  to  be 
given  a  deed  of  a  part  of  the  lake  bed,  and  the  other  the  balance; 
but,  by  reason  of  a  dispute  between  such  persons  as  to  the  pro- 
portion in  which  they  should  bear  the  cost  of  a  certain  drain,  the 
county,  instead  of  deeding  to  them  such  parts  severally,  executed 
a  deed  to  the  two  conveying  all  the  land,  the  deed  reciting  that 
the  land  had  been  drained  by  them  pursuant  to  their  contract 
with  the  county,  the  land  should  be  partitioned  between  them  as 
provided  by  their  contract  with  the  county,  and  not  on  the  basis 
that,  by  the  deed,  each  received  an  undivided  half,  they  having 
made  no  agreement  between  themselves  to  accept  said  deeds  as  a 
settlement  of  their  controversy. 

Appeal  from  Webster  District  Court. — Hon.  B.  P.  Bird- 
SALL,  Judge. 

Tuesday,  October  26,  1897. 

Action  for  partition  of  real  estate.    The  plaintiff 
claimed  an  undivided  one-half  thereof,  and  the  district 
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court  so  found,  and  entered  decree  as  prayed.    Defend- 
ant appeals. — Reversed. 

Wright  &  Nugent  for  appellant. 

Botsfordj  Healy  &  Healy  for  appellee. 

,  Ladd,  J. — A  slough  or  lake  bed,  known  as  "Baes 
Lake,"  had  been  meandered  in  the  original  survey,  and 
wae  situated  in  the  east  quarter  of  section  4,  the  north- 
west quarter  of  -section  3,  the  southwest  quarter  of  sec- 
tion 3,  and  in  the  northwest  quarter  of  section  10,  in 
township  90  north,  of  range  29  west  of  fifth  P.  M. 
Webster  county  assumed  to  own  this  lake  bed,  and 
in  1885  its  board  of  supervisors  adopted  this  resolution: 
^Resolvedf  that  a  committee  of  this  board  be  appointed 
to  enter  into  a  contract  with  said  Gamble  &  Schuster  to 
drain  said  lake  or  slough  in  a  complete  and  satisfactory 
manner,  and  that  when  the  said  lake  is  drained  to  the 
satisfaction  of  this  board,  as  full  compensation  for  the 
labor  and  expense  of  said  drainage,  this  board  cause  to 
be  delivered  a  quitclaim  deed  to  said  Gamble  &  Schuster 
for  the  part  of  the  lake  lying  north  of  the  half  section 
lying  on  section  3  and  4,  90 — ^29,  and  that  a  part  of  said 
lake  bed  situated  on  the  southwest  quarter  of  section 
3,  and  the  northwest  of  section  10 — 90 — ^29,  Webster 
county,  Iowa,  and  not  otherwise.  The  part  lying  north 
of  one-half  section  line  of  3  and  4  to  be  deeded  to  T.  H. 
Gamble,  and  the  balance  to  Andrew  Schuster.'^  In 
pursuance  of  the  provisions  of  this  resolution,  Gamble 
dug  the  ditches  necessary  to  drain  that  portion  of  tiie 
lake  bed  north  of  the  half  section  line  through  sections 
3  and  4,  and  next  to  his  land,  and  the  plaintiff  dug  a 
ditch  draining  that  portion  of  the  lake  bed  lying  in  the 
southwest  quarter  of  section  3  next  to  land  owned  by 
him.  In  order  to  complete  the  drainage  it  was  necessary 
to  extend  the  ditch  from  the  lower  end  of  Bass  Lake 
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through  a  part  of  section  10,  and  in  section  9  to  Bass 
Creek,  a  distance  of  about  seventy  rods.  A  dispute 
arose  concerning  the  proportion  of  the  cost  of  digging 
this  ditch  each  should  pay;  the  plaintiff  insisting  that 
the  expense  ought  to  be  in  proportion  to  the  amount.of 
land  each  would  receive,  and  the  defendant  that  each 
ought  to  pay  one-half  thereof.  This  was  dug  by  the 
plaintiff  at  an  expense  of  twenty-five  cents  per  rod,  and 
the  defendant  refused  to  pay  any  part  thereof,  because, 
as  he  claimed,  the  plaintiff  had  failed  to  connect  the 
east  ditch  on  the  northeast  quarter  of  section  3  with  the 
main  ditch  in  the  southwest  quarter  of  section  3,  as 
had  been  agreed,  and  as  was  necessary  in  order  to  carry 
off  the  water.  Owing  to  this  controversy,  the  county 
did  not  convey  the  land  to  the  parties  for  several  years, 
but  in  1889  executed  a  quitclaim  deed  running  tu 
Gamble  and  Schuster,  conveying  all  the  land  in  the  lake 
bed,  and  containing  this  clause:  "Said  lake  bed  or 
slough  having  been  drained  by  said  Gamble  and 
Schuster  in  pursuance  of  contract  entered  into  by  and 
between  said  parties  and  the  board  of  supervisors  of 
Webster  county,  Iowa,  as  authorized  by  resolution  of 
said  board,  adopted  at  the  January  session,  1885,  of 
said  board."  In  reply  it  is  alleged  that  this  deed  was 
made  by  the  county  in  pursuance  of  a  settlement 
entered  into  by  and  between  the  plaintiff  and  defend- 
ant that  such  quitclaim  deed  should  be  executed,  and 
each  receive  an  undivided  half  interest  in  the  land 
drained;  and  the  only  question  for  our  determination 
is  whether  there  was  such  a  settlement,  and,  if  so, 
whether  the  deed  was  made  in  pursuance  thereof. 

The  plaintiff  does  not  claim  in  his  testimony  that 
he  entered  into  such  an  agreement  with  the  defendant. 
On  the  contrary,  he  says  that,  after  receiving  the  deed, 
he  withheld  it  from  record  over  two  years,  that  he  and 
the  defendant  might  settle  between  themselves,  and 
that  they  could  not  do  so.  After  receiving  the  deed, 
Vol.  103  la— 32 
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he  told  Gamble  that,  upon  the  payment  of  expense 
belonging  to  him,  he  would  let  him  have  the  land.  He 
does  not  say  that  Gamble  was  before  the  board  of  euper- 
visore  at  the  session  the  deed  was  executed,  but  testifies 
that  at  the  previous  session  Gamble  had  said:  "We 
would  settle  among  ourselves."  Gamble  testifies  that 
he  was  not  before  the  board  during  the  session  at  which 
the  deed  was  executed,  and  refused  to  accept  it,  because 
not  drawn  in  accordance  with  the  resolution,  but  told 
the  auditor  he  might  mail  it  to  him,  and  he  would  see  if 
he  could  settle  with  Schuster.  He  asked  Schuster^s 
attorneys  to  have  Schuster  try  to  get  the  county  to  give 
a  quitclaim  deed,  so  that  they  might  divide  the  land. 
The  testimony  of  neither  party  indicates  a  settlement, 
or  that  the  deed  was  issued  in  pursuance  of  a  settle- 
ment between  them.  Surely,  if  there  had  been  a  settle- 
ment, the  very  parties  alleged  to  have  made  it  ought 
to  know  something  of  the  transaction.  After  the  execu- 
tion of  the  deed,  Gamble  continued  to  occupy  all  the 
land  drained,  north  of  the  half  section  line  running 
through  sections  3  and  4,  and  Schuster  that  below, 
according  to  the  resolution.  There  was  no  occasion 
for  Gamble  to  ask  for  a  division  of  the  land,  as  he  was 
already  in  possession  of  that  to  which  he  was  entitled. 
Appellee  insists  that  the  testimony  of  Ainsworth  and 
Wolfinger  establishes  the  settlement  alleged.  The 
former  was  a  member  of  the  board  of  supervisors,  and 
says  that  a  deed  was  recommended  "and  for  som^ 
reason  or  other  it  was  not  agreed  to."  There  is  nothing 
in  the  testimony  of  Wolfinger  concerning  any  settle- 
ment between  the  parties.  While  some  circumstances 
tend  slightly  to  show  that  the  deed  might  have  beeo 
executed  in  adjustment  of  differences,  the  weight  of 
evidence  establishes  to  our  satisfaction  that  the  county, 
believing  that  the  land  had  been  properly  drained,  exe- 
cuted the  joint  deed,  instead  of  separate  deeds,  as  pro- 
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vided  in  the  resolution,  in  order  to  avoid  participa- 
tion in  the  controversy  between  these  parties,  and  that 
the  deed  was  taken  in  that  form  to  enable  them  to  settle 
between  themselves.  Gamble  had  ditched  six  hundred 
and  seven  and  one-fourth  rods  on  the  land  claimed  by 
him,  while  Schuster  had  ditched  one  hundred  and 
fieventy-two  and  one-half  rods  on  the  land  below  the 
half  section  line.  After  doing  this  amount  of  work,  it  is 
unreasonable  to  suppose  that  Gamble  would  yield  a 
quarter  of  his  land  in  settlement  of  the  dispute,  involv- 
ing but  a  small  item  for  ditching.  The  quitclaim  deed 
clearly  recognis&es  the  resolution,  and  that  the  lake  bed 
has  been  drained  as  therein  required,  and  in  accordance 
therewith  the  land  must  be  partitioned.  The  defendant 
agreed  to  pay  one-half  of  the  ditch  from  the  lake  beil 
to  Bass  Creek,  amounting  to  eight  dollars  and  seventy- 
five  cents,  and  he  should  also  pay  one-half  of  the  reason- 
able value  of  the  labor  in  digging  out  and  keeping  it  in 
repair  up  to  the  time  the  deed  was  executed  by  the 
county,  which  amounted  to  forty-five  dollars,  making 
fifty-three  dollars  and  seventy-five  cents  in  all.  The 
land  will  be  partitioned  so  as  to  give  the  defendant  all 
the  lake  bed  in  the  northeast  quarter  of  section  4  and 
the  northwest  quarter  of  section  3,  and  the  defendant 
all  that  lying  in  southwest  quarter  of  section  3  and 
northwest  quarter  of  section  10.  Judgment  will  be 
entered  against  the  defendant  in  the  sum  of  fifty-three 
dollars  and  seventy-five  cents,  with  interest  at  the  rate 
of  six  per  cent,  per  annum  from  January  1,  1889,  and 
made  a  lien  on  his  land.  Each  party  will  pay  one-half 
of  the  costs  in  this  and  the  district  court.  The  decree 
of  the  district  court  is  eeversed. 
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Allen  Cook,  Appellant,  v.  J.  E.  Fogarty. 

Collision  with  Bicycle:  nboligence:  Evidence.  The  failure  of  a 
driver  approaching  a  bicycler  to  turn  to  the  right,  is  prima  facie 
negligence  on  his  part,  under  Code  1878,  section  1000,  requiring 

3  persons  meeting  each  other  on  the  public  highway  to  give  one-half 

4  of  the  same  by  turning  to  the  right,  and  rendering  all  persons 
failing  to  observe  such  requirement  liable  for  damages  resulting 
therefrom. 

Same.    In  an  action  for  injuries  from  a  collision  on  a  public  road  at 

3  night,  between  plaintiff,  while  riding  a  bicycle,  and  a  buggy 

4  driven  by  defendant  in  an  opposite  direction,  it  appeared  that  a 
man  on  a  wheel  could  be  seen  readily  only  a  short  distance,  and 
that  plaintiff  had  no  light  or  bell.  Plaintiff  testified  that  he  was 
dressed  in  light-colored  clothes  Defendant  testified  that  he 
ought  to  have  seen  a  man  so  dressed  thirty  yards  or  more,  but  did 
not  see  or  hear  him  until  the  collision  occurred,  and  that  he  was 
watching  the  road  ahead.  Defendant's  companion  also  stated 
that  he  was  watching,  but  did  not  see  plaintiff  until  the  accident. 
Plaintiff  saw  defendant  and  his  horse  one  hundred  and  fifty  yards 
distant,  and  began  to  slacken  his  speed.  He  testified  that  he  hel- 
loed to  defendant  when  he  was  fifty  feet  distant,  and  again  a 
moment  later.  Defendant  did  not  heed  the  warning.  Plaintiff 
turned  to  the  right  side  of  the  road,  and,  a  moment  before  he  was 
struck,  threw  himself  from  his  wheel,  but  not  in  time  to  avoid 
the  collision.  Held,  that  the  jury  was  authorized  to  find  that 
defendant  had  overcome  the  presumption  of  his  negligence  aris- 
ing from  his  failure  to  turn  to  the  right,  and  give  plaintiff  half  of 
the  road,  as  required  by  Code  1873,  section  1000. 

Contributory  negligenob.     One  who  rides  a  bicycle  without  a 

5  light  or  other  signal  of  warning,  in  a  public  thoroughfare,  where 
he  is  liable  to  meet  moving  vehicles  or  pedestrians,  at  a  time 
when  objects  cannot  be  discerned  readily  except  at  a  short  dis- 
tance, is  guilty  of  contributory  negligence  precluding  recovery  for 
injuries  received  in  a  collision  with  a  horse  and  wagon  being 
driven  in  an  opposite  direction. 

Instmction:    harmless  error.    Plaintiff  was   not  prejudiced  by 

6  refusal  to  permit  him  to  testify  that  he  expected  defendants  to 
turn  out  of  the  road  when  they  met,  where  he  testified  that  he  did 
not  know  that  defendants  would  turn  out,  and  the  court  charged 
that  it  was  defendant's  duty  to  give  plaintiff  a  share  of  the  road 
if  the  approach  of  the  latter  was  seen  or  should  have  been  known; 
especially  as  plaintiffs  testimony  showed  that,  for  some  moment:) 
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bef ope  the  accident,  he  must  have  known  that  he  was  not  seen 
and  that  defendant  would  not  turn  out  for  him. 

Same    Plaintiff  had  no  cause  for  complaint  because  the  court  charged 

7  that  the  failure  to  carry  a  light  or  to  ring  a  bell  is  not  conclusive 
proof  that  the  plaintiff  was  guilty  of  contributory  negligence,  but 
that  those  facts  should  be  considered  in  reaching  a  conclusion. 

Sams.    Where  the  court  charged  that  plaintiff  and  defendant  pos- 

8  sessed  equal  rights  to  the  highway  when  they  met,  and  that 
whether  either  was  negligent  should  be  determined  by  all  the 
facts  of  the  case,  and  did  not  charge  that  defendant  was  not 
under  obligation  to  carry  a  light,  the  rights  and  obligations  of 
plaintiff  were  fairly  presented,  and  it  was  not  error  to  refuse  to 
charge  that  "plaintiff  was  not  obliged  to  carry  a  lamp  or  bell  any 
more  than  was  defendant." 

Jnry  Panel:  summons.  When  a  case  was  called  for  trial,  ten  men 
were  drawn  from  the  regular  panel,  and,  no  others  being  present, 
2  plaintiff  asked  that  the  jury  be  completed  by  calling  talesmen, 
but  the  court  continued  the  cause  until  the  next  day,  when  the 
jury  was  completed  from  the  regular  panel.  Held,  that  there  was 
no  violation  of  law,  or  abuse  of  discretion,  in  what  was  done. 

Constitutional  law.  Acts  Twenty-fifth  General  Assembly,  chap- 
1  70,  section  4,  providing  that  in  preparing  the  lists  and  ballots  con- 
taining the  names  of  persons  who  are  to  constitute  the  jury  list, 
**the  name  of  each  alternate  juror  on  the  list  from  cities  and 
towns  where  the  courts  are  held  shall  be  deposited  in  a  box  to  be 
known  as  the  talesmen  box  and  not  the  first  box,''  is  held  not 
shown  to  be  unconstitutional. 

Appeal  from  Greene  District  Court. — Hon.  Z.  A.  Chi/roh, 

Judge. 

Tuesday,  October  26,  1897 

Action  at  law  to  recover  for  damages  to  the  per- 
son, clothing,  and  bicycle  of  the  plaintiflE,  alleged  to 
have  been  caused  by  negligence  of  the  defendant.  There 
was  a  trial  by  jury,  a  verdict  for  the  defendant,  and 
judgment  in  his  favor  for  costs.  The  nlaintifif  appeals. 
— Affirmed. 

J.  A.  Gallaher  for  appellant. 

No  argument  for  appellee. 
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Robinson,  J.— In  the  evening  of  August  20, 1895, 
the  plaintiflf  was  riding  a  bicycle  from  Grand  Junction 
westward  towards  Jefferson,  on  a  public  highway, 
and  when  midway  between  the  two  towns  met  the 
defendant,  who  was  in  a  buggy  drawn  by  one  horse,  and 
was  driving  from  Jefferson  to  Grand  Junction.  At  the 
n[ioment  of  meeting,  a  collision  occurred  between  the 
plaintiff  and  the  horse  of  the  defendant  and  a  shaft  of 
his  buggy,  which  caused  the  damages  for  which  the 
plaintiff  seeks  to  recover.  The  plaintiflf  claims  that  he 
called  to  the  defendant  as  they  were  about  to  meet,  and 
finally  dismounted  from  his  wheel,  and  stood  with  it 
by  the  roadside;  but  that,  in  consequence  of  the  negli- 
gent and  careless  driving  of  defendant,  his  horse 
jumped  to  the  side  of  the  road,  and  into  the  wheel, 
destroying  it,  and  causing  a  buggy  shaft  to  strike  the 
plaintiflf  in  the  breast,  thereby  knocking  him  down,  and 
bruising  him  and  tearing  his  clothes.  The  defendant 
admits  the  collision,  but  denies  all  negligence  on  his 
part,  and  alleges  that  he  exercised  due  care;  that  the 
accident  occurred  in  the  night  time,  when  It  was  so  dark 
that  a  man  approaching  on  a  bicycle  without  a  light  or 
signal  of  any  kind  could  not  be  readily  seen;  and  that 
the  defendaut  did  not  see  or  know  of  the  plaintiff's 
approach  until  the  colllson  occurred.  The  defendant 
further  avers  that  the  plaintiflf  traveled  without  a  sig- 
nal light,  and  was  negligent  In  not  carrying  a  light  or 
in  some  manner  warning  the  defendant  of  his  approach, 
or  In  not  turning  out  of  the  highway  to  avoid  the  horse 
and  buggy. 

I.  The  appellant  contends  that  chapter  70  of  the 
Acts  of  the  Twenty-fifth  General  Assembly,  under 
which  the  jury  was  drawn.  Is  unconstitutional,  because 

It  Is  provided  In  section  4  thereof  that  in  pre- 
1  paring  the  lists  and  ballots  containing  the  names 

of  persons  who  are  to  constitute  the  jury  list  "the 
name  of  each  alternate  juror  on  the  list  from  cities  and 
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towns  where  the  courts  are  held  shall  be  deposited  in 
a  box  to  be  known  as  the  talesman  box  and  not  in  the 
first  box."  It  is  said  this  provison  violates  both  the 
constitution  of  the  United  States  and  of  this  state,  but 
the  part  violated  is  not  jwinted  out  In  the  absence  of 
a  more  satisfactory  argument  on  this  point,  we  deem  it 
sufficient  to  say  that  the  api)ellant  has  failed  to  satisfy 
us  that  the  act  in  question  is  unconstitutional. 

2  The  appellant  also  complains  of  the  manner  in 
which  the  jury  was  drawn,  as  in  violation  of  the 

act  specified.  When  this  case  was  called  for  trial,  ten 
men  were  drawn  from  the  regular  panel,  and,  no  others 
being  present,  the  plaintiff  asked  that  the  jury  be  com- 
pleted by  calling  talesmen,  but  the  court  refused  the 
request,  and  continued  the  cause  until  the  next  day, 
when  the  jury  was  completed  from  the  regular  panel. 
We  do  not  think  any  violation  of  law  or  abuse  of  dis- 
cretion in  what  was  done  is  shown. 

II.    The  evidence  authorized  the  jury  to  find  the 

facts  to  be  substantially  as  follows:    At  the  time  of  the 

accident  it  was  so  dark  that  a  man  on  a  wheel  could  not 

have  been  seen  readily  further  than  a  short  dis- 

3  tance.    The  defendant  states  that  he  ought  to 
have  seen  a  man  dressed  in  light-colored  clothing 

a  distance  of  thirty  yards  or  more,  and  the  plaintiff 
states  that  he  wore  such  clothing  at  the  time  of  the  acci- 
dent But  he  was  not  seen  by  the  defendant  until  the  col 
lision  had  occurred.  The  plaintiff  saw  the  defendant  and 
his  horse,  which  was  gray  or  white  in  color,  one  hun- 
dred and  fifty  yards  before  meeting  them^  and  began  to 
slacken  his  speed.  He  says  he  hallooed  to  the  defend- 
ant and  a  companion  who  was  riding  with  him  when 
they  were  fifty  feet  distant,  and  again  a  moment  later. 
The  defendant  did  not  heed  nor  hear  the  warning,  but 
continued  to  drive  his  horse  in  the  traveled  road, 
although  the  sides  were  level,  and  he  could  have  turned 
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out  eaaily.  The  plaintiff  turned  to  the  north  eide  of  the 
road,  and  a  moment  before  he  was  struck  threw  himself 
from  bis  wheel,  but  not  in  time  to  avoid  the  collision. 
Section  1000  of  the  Code  of  1873  is  as  follows:  "Persons 
meeting  each  other  on  the  public  highways  shall  give 
one-half  of  the  same  by  turning  to  the  right.  All  per- 
sons failing  to  observe  the  provisions  of  this  section 
shall  be  liable  to  pay  all  damages  resulting  therefrom. 

♦     ♦     •'^    The  plaintiff  was  entitled  to  use  the 
4  public  highway  with  his  wheel,  and  was  entitled 

to  one-half  of  it  when  he  met  persons  going  in  an 
opposite  direction.  He  turned  to  the  right  as  he 
approached  the  defendant,  as  the  law  provides,  and  the 
fact  that  the  latter  did  not  is  prima  facie  evidence  of 
negligence  on  his  part  Riepe  v.  Elting,  89  Iowa,  83. 
The  api)ellant  contends  that  the  presumption  author- 
ized by  law  has  not  been  overcome,  and  that  the  testi- 
mony of  the  defendant  shows  conclusively  that,  if  he 
had  been  giving  proper  attention  to  his  horse  and  the 
road,  the  accident  would  not  have  occurred.  But  we 
think  the  jury  was  authorized  to  find  that  the  presump- 
tion of  negligence  on  the  part  of  the  defendant  was  over- 
come. The  fact  that  it  would  have  been  possible  for 
him  to  discover  the  approach  of  the  plaintiff  in  time  to 
turn  to  the  right  does  not  show  that  he  was  negligent  In 
not  doing  so.  The  defendant  states  that  at  the  time  of 
the  accident  he  was  watching  his  horse  and  the  road  in 
advance  for  the  purjKwe  of  seeing  any  one  who  might  be 
on  the  road,  but  that  he  was  not  expecting  to  meet  any 
one,  and  did  not  see  or  hear  the  plaintiff  until  the  acci- 
dent occurred.  The  defendant's  companion  also  states 
that  he  was  watching  the  road  in  advance  of  the  horse, 
but  did  not  see  the  plaintiff  until  the  moment  of  the 
accident.  In  view  of  this  evidence  the  jury  was  justi- 
fied in  finding  that  the  defendant  used  due  care  to  ascer- 
tain the  approach  of  persons  on  the  highway.    Until  he 
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knew,  OP  with  reasonable  care  could  have  known,  that 
the  plaintiff  was  approaching,  it  was  not  his  duty  to 
turn  out  for  him,  and  he  was  not  negligent  in  keeping 
in  the  traveled  way. 

III.     The  plaintiff  would  not  necessarily  have  been 
entitled  to  recover  had  the  defendant  failed  to  discover 
him  in  time  to  avoid  the  accident,  through  inattention  to 
his  duties  as  driver.    Contributory  negligence  on 
5  the  part  of  the  plaintiff  would  prevent  a  recov- 

ery. He  contends  that  there  was  no  evidence 
whatever  that  he  was  guilty  of  such  negligence;  but,  if 
the  testimony  for  the  defendant  was  entitled  to  credit, 
we  think  the  plaintiff  must  have  been  negligent  He  says 
he  saw  the  defendant  when  he  was  distant  one  hundred 
and  fifty  yards.  The  defendant  was  driving  at  a  rate 
of  five  or  six  males  an  hour,  and  the  plaintiff  was  going 
as  fast,  and  probably  faster.  If  that  rate  of  speed  had 
been  continued,  they  would  have  met  in  about  thirty 
seconds  from  the  time  the  plaintiff  saw  the  defendant. 
The  plaintiff  says  he  slackened  his  speed,  and,  if  he  did 
so,  the  collision  may  not  have  occurred  until  nearly  a 
minute  after  the  plaintiff  was  first  made  aware  of 
the  defendant's  approach.  The  plaintiff  must  have 
known  that  he  was  making  little,  if  any  noise; 
that  he  did  not  carry  a  light  or  other  means 
of  attracting  attention  at  a  distance;  and  that  his 
approach  might  not  be  discovered.  True,  the  law 
of  this  state  did  not  make  it  his  duty  to  carry  a  light, 
to  sound  a  bell,  or  to  give  other  signal  of  his 
movements,  and  the  same  was  true  of  the  defendant. 
But  a  horse  and  buggy  traveling  five  miles  an  hour  are 
apt  to  make  some  noise,  and,  with  the  occupants  of  the 
buggy,  are  more  readily  seen,  even  in  the  night  time, 
than  is  a  single  pedestrian  or  bicycle  rider.  These  are 
matters  of  common  knowledge;  and  a  person  who  rides 
a  Wcycle  without  a  light  or  signal  of  warning,  in  a  pub- 
lic thoroughfare,  where  he  is  liable  to  meet  moving 
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vehicles  or  pedeetrians,  at  a  time  when  objects  can  be 
discerned  readily  at  a  distance  of  but  a  few  feet,  is 
guilty  of  negligence.  That  appears  to  be  what  the 
plaintiff  did.  He  does  not  claim  to  have  called  to  the 
defendant  until  within  fifty  feet  of  him,  or  but  two  or 
three  seconds  at  most  before  the  collision  occurred,  and 
probably  too  late  for  the  defendant  to  avoid  it  if  he  had 
heard  the  warning.  The  plaintiff  had  no  reason  to 
think  that  he  was  seen.  In  fact,  he  states  that  the 
occupants  of  the  buggy  did  not  seem  to  hear  him.  We 
do  not  think  the  jury  could  well  have  found  that  the 
plaintiff  was  not  negligent 

IV.  The  appellant  complains  of  the  refusal  of  the 
court  to  permit  him  to  testify  that  he  expected  the 
defendant  to  turn  out  of  the  road  when  they  met.    We 

do  not  think  prejudice  could  have  resulted  from 

6  that  ruling.    The  court  charged  the  jury  that  it 
was  the  duty  of  the  defendant  to  give  the  plaintiff 

a  share  of  the  road  if  the  approach  of  the  latter  was 
seen,  or  should  have  been  known;  and  the  plaintiff 
states  that  he  did  not  know  that  the  defendant  would 
not  turn  out  Moreover,  we  think  the  testimony  of  the 
plaintiff  shows  that  for  some  moments  before  the  acci- 
dent occurred  he  must  have  known  that  he  was  not 
seen  and  that  the  defendant  would  not  turn  out  for  him. 

V.  The  eighteenth  paragraph  of  the  charge  is  as 
follows:  "In  the  matter  of  carrying  a  light  or  the  fail- 
ure to  carry  a  light,  the  matter  of  ringing  a  bell  or  not 

ringing  a  bell,  you  are  instructed  that  the  failure 

7  to  carry  a  light  or  failure  to  ring  a  bell  is  not 
conclusive  proof  that  plaintiff  was  guilty  of  con- 
tributory negligence;  but  these  facts,  like  the  other 
evidence  in  the  case,  should  be  taken  into  consideration 
by  you  in  reaching  your  conclusion  regarding  the  cir- 
cumstances and  surroundings  of  the  accident.^'  The 
appellant  complains  of  this  as  instructing  the  jury, 
in  effect,  that  the  plaintiff  would  be  guilty  of  negligence 
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in  not  carrying  a  light  or  ringing  a  bell,  and  would  be 
excusable  for  failure  to  dose  only  under  unusual  cii- 
cumstances.  It  was  evidently  designed  to  meet  the 
claim  made  by  the  defendant  in  his  answer  and  in  the 
evidence,  and  no  doubt  in  argument,  that  the  plaintiff 
should  not  recover  because  of  his  negligence  in  not 
carrying-  a  light  or  sounding  a  bell,  and  to  that  exteat 
the  paragraph  was  in  the  interest  of  the  plaintiff.  A 
light  and  a  bell  are  well-known  means  by  which  wheel- 
men give  notice  of  their  presence.  We  think  that  the 
plaintiff  was  negligent  in  not  giving  a  signal  of  his 
approach,  and  that  he  has  no  just  ground  for  complain- 
ing of  the  part  of  the  charge  quoted. 

VI.  The  appellant  complains  of  the  refusal  of  the 
court  to  charge  the  jury  that  "plaintiff  was  net  obliged 
to  carry  a  lamp  or  bell,  any  more  than  was  the  defend- 
ant'^  The  court  did  not  charge  the  jury  that  the 

8  defendant  was  not  under  obligation  to  carry  a 

light,  but  said  that  the  plaintiff  and  the  defend 
ant  possessed  equal  rights  to  the  highway  when  they 
met,  and  that  whether  either  was  n^ligent  should  be 
determined  by  all  the  facts  of  the  case.  We  think  the 
rights  and  obligations  of  the  plaintiff  were  fairly  pre- 
sented to  the  jury,  and  that  there  was  no  occasion  to 
give  the  instruction  under  consideration,  which  was 
refused. 

VII.  Many  other  questions  are  referred  to  by  the 
appellant,  and  a  few  are  discussed  in  argument.  What 
we  have  said  disposes  of  the  most  important  of  them. 
We  need  not  say  more  in  regard  to  them  than  that 
we  do  not  find  any  sufficient  reason  for  disturbing  the 
judgment  of  the  district  court.  A  motion  was  sub- 
mitted with  the  case  to  strike  an  additional  abstract 
from  the  files,  and  to  tax  the  cost  thereof  to  the  appellee. 
We  do  not  find  that  the  motion  is  well  founded,  and  it  is 
overruled.     The  judgment   of   the  district  court  is 

AFFIBMED. 
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diM_3  p,  D^  MoNbbly,  Appellant,  v.  G.  D.  Ford,  et  al. 

Usnryt  pbinoipal  and  agent:  Ratification.  Notes  given  a  wife 
for  money  borrowed  are  usurious,  where  her  husband  acted  as  her 
agent  in  loaning  the  money,  and  it  was  understood  by  them  that 
he  should  invest  it  on  such  terms,  as  to  interest  and  otherwise,  as 
he  saw  fit,  and  he  added  to  the  amount  of  the  notes,  in  excess  of 
the  sum  actually  loaned,  certain  amounts  as  his  conmiissions, 
which,  iivith  the  rate  of  interest  stipulated  in  the  notes,  made  the 
interest  exceed  the  lawful  rate,  and  all  such  charges  were  ratified 
by  her  by  demanding  a  recovery  for  the  full  amount.  Citing 
Greenfield  v.  Monaghan,  86  Iowa,  211,  and  Richards  v.  Purdy^  90 
Iowa,  502. 

Appeal  from  Marshall  District    Court. — Hon.  S.  M. 
Wbavbe,  Judge. 

TUBSDAY,  OOTOBBE  26,  1897. 

Action  to  recover  judgment  for  the  full  amount  of 
a  promissory  note  executed  by  defendant  to  plaintiff  for 
seven  hundred  and  seventy  dollars,  with  eight  per  cent 
interest,  dated  March  28, 1893,  and  due  March  28, 1894; 
also,  for  a  decree  foreclosing  a  mortgage  on  real  estate 
given  to  secure  said  note.  Defendant  answered, 
admitting  the  execution  of  said  note  and  mortgage,  and 
alleging  as  defense  that  said  note  is  usurious,  which 
allegation  the  plaintiff  denies  in  his  reply.  Judgment 
was  rendered  in  favor  of  the  plaintiff  for  a  part  of  the 
amount  claimed,  namely,  for  four  hundred  and  seventy- 
eight  dollars  and  eighty-three  cents,  and  decree  fore- 
closing the  mortgage  for  that  amount.  Judgment  was 
rendered  against  the  plaintiff  for  the  costs.  Judgment 
was  also  rendered  against  the  defendant  for  two  hun- 
dred and  eighty-five  dollars  and  twenty-one  cents,  to  be 
paid  to  the  school  fund.    Plaintiff  appeals, — Affirmed. 
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J  M.  Whitaker  for  appellant. 
Henry  Stone  for.appellee. 

Given,  J. — I.  We  first  inquire  whether  the  prom- 
issory note  sued  upon  is  usurious.  The  facts  out  of 
which  its  execution  grew  are  these:  Plaintiff  is  the 
wife  of  G.  W.  McNeely,  who  has  been  engaged  in  the 
loan  business.  At  the  time  of  their  marriage,  in  1885, 
the  plaintiff  had  three  or  four  hundred  dollars,  which 
had  been  given  to  her  by  her  father,  and  which  she 
placed  in  the  hands  of  her  husband  to  be  loaned.  Mr. 
McNeely  placed  in  her  name  a  sufficient  amount  of 
notes  owned  by  him  to  increase  the  amount  in  his  hands 
for  her  to  one  thousand  dollars.  This  money  was  left 
in  his  hands  to  be  invested  for  the  plaintiff.  On  March 
21,  1890,  the  defendant  applied  to  Mr.  McNeely  for  an 
immediate  loan  of  money,  to  enable  him  to  redeem  his 
property  from  an  execution  sale,  the  period  of  redemp- 
tion of  which  expired  that  day.  Defendant  on  that  day 
executed  his  promissory  note,  payable  to  the  plaintiff, 
for  six  hundred  and  forty-two  dollars,  payable  March 
21,  1891,  with  ten  per  cent,  interest,  for  which  he 
received  from  Mr.  McNeely  six  hundred  dollars.  Defend- 
ant testifies  that  the  forty-two  dollars  were  added  as 
illegal  interest  Mr.  McNeely  testifies  that  forty  dollars 
of  it  were  added  as  his  commission,  to  which  defendant 
had  agreed.  Certain  payments  were  made  and  credited 
upon  this  note.  On  March  21, 1891,  defendant  executed- 
his  other  promissory  note  for  the  sum  of  one  hundred 
and  seven  dollars  and  seventy-five  cents,  payable  to  the 
plaintiff,  January  1, 1892,  with  eight  per  cent  interest, 
for  which  he  received  ninety-seven  dollars  and  fifty 
cents  in  money  from  Mr.  McNeely.  Defendant  testifies 
that  the  ten  dollars  and  twenty-five  cents  were  retained 
as  illegal  interest,  while  Mr.  McNeely  testified  that  they 
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were  far  the  expense  of  making  and  recording  the  chat- 
tel mortgage  given  to  secure  the  note,  and  that  it  was 
put  in  the  note  at  defendant's  request.    On  March  25, 
1892,  the  defendant  executed  his  other  promissory  note 
to  plaintiff  for  fifteen  dollars,  payable  in  sixty  days, 
with  eight  per  cent,  interest    Defendant  testifies  that 
this  was  given  for  additional  illegal  interest  on  the  first 
note.   Mr.  McNeely  testifies  that  it  was  to  pay  the  costs 
of  extending  the  six  hundred  and  forty-two  dollar  note. 
On  April   1,   1892,   defendant  executed   to   plaintiff 
another  promissory  note  for  one  hundred  and  eight  dol- 
lars, payable  November  1,  1892,  with  ten  per  cent, 
interest     Defendant  testifies  that  he  only  received 
ninety-seven  dollars  and  fifty  cents  on  this  note,  which 
is  not  disputed  nor  explained  by  Mr.  McNeely,  but  he 
says  that  it  was  a  clerical  error  that  makes  the  note 
draw  ten  per  cent,  interest,  and  that  it  should  have  beeu 
only  eight  per  cent.    On  March  28, 1893,  the  note  sued 
upon  was  given  for  the  balance  appearing  to  be  due 
upon  these  several  notes,  according  to  the  face  thereof, 
less  credits  appearing  thereon.     Defendant  testifies 
that  Mr.  McNeely  and  Mr.  Forrey  figured  the  amount 
due  upon  these  notes  to  be  seven  hundred  and  fifty  dol- 
lars, and  that  twenty  dollars  were  added  as  usury, 
making  the  note  seven  hundred  and  seventy  dollars. 
Mr.  McNeely  testifies  that  the  twenty  dollans  were 
added  on  account  of  his  day's  travel  and  expenses  in 
going  to  St.  Anthony  to  see  the  defendant,  and  for  the 
settlement  and  for  the  recording  and  execution  of  the 
mortgages.    We  will  not  discuss  this  evidence  further 
than  to  say  that  it  leaves  no  doubt  that  in  these  trans- 
actions Mr.  McNeely  acted  solely  as  the  agent  of  the 
plaintiff,  and  was  not  entitled  to  any  commission  from 
the  defendant  for  effecting  a  loan,  and  that  the  several 
amounts  added  to  the  promissory  notes  over  and  above 
the  amount  received  by  defendant  were  usurious. 
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11.  PlaintiflE  cites  and  relies  upon  Greenfield  v. 
Monaghan,  85  Iowa,  211, -and  Bichards  v.  Purdy,  90 
Iowa,  502.  In  both  those  caees  the  excess  over  the 
amount  actually  loaned  was  retained  by  the  agent 
solely  for  his  own  benefit,  without  the  knowledge  of  the 
party  whose  money  was  loaned;  and  there  was  no  evi- 
dence that  his  act  in  so  doing  was  authorized  or  ratified 
by  the  person  whose  money  he  was  loaning.  In  the 
Greenfield  Case  it  is  said:  ^^fVe  find  no  direct  evidence 
that  the  plaintiff  authorized  or  knew  that  Gri«wold 
was  exacting  a  commission  from  Monaghan;  and  it  is 
the  well-settled  rule  in  this  state  that,  when  a  charge  is 
made  by  the  agent  for  his  own  benefit  in  excess  of  the 
authorized  rate  of  interest,  the  transaction  is  not 
tainted  with  usury  if  the  principal  did  not  authorize  the 
charge," — citing  cases.  It  is  further  said :  "Proof  that 
the  agent  for  the  person  lending  the  money  retained  a 
portion  of  it  for  his  own  use,  which,  if  for  the  benefit  of 
the  principal,  would  make  the  loan  usurious,  is  not 
proof  of  usury,  because  the  transaction  may  be  entirely 
legal;  and  for  that  reason  the  law  will  presume  that  it 
was  so.  Therefore,  in  order  to  sustain  the  plea  of  usury, 
it  is  necessary  for  the  borrower  to  show,  not  only  that 
the  agent  has  retained,  from  the  sum  loaned,  money 
sufficient  to  make  the  amount  the  borrower  is  required 
to  pay,  if  for  the  benefit  of  the  principal,  greater  than 
that  sanctioned  by  law,  but  also  that  the  act  of  the 
agent  in  retaining  money  was  authorized  or  ratified  by 
the  principal.  In  this  case  the  defendants  failed  to 
.show  that  Griswold  had  authority  to  retain  the  commis- 
sion, that  the  plaintiff  knew  that  it  had  been  retained, 
or  that  he  derived  any  benefit  from  it."  This  case  was 
followed  in  the  Case  of  Richards.  In  that  case  the 
agent  making  the  loan  was  also  agent  for  the  borrower. 
In  this  case  Mr.  McNeely  acted  solely  as  the  agent  of  his 
wife,  and,  though  she  testifies  that  she  never  authorized 
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him  to  receive  more  than  legal  interest,  we  are  satisfied 
that  it  was  intended  and  understood  between  them  that 
he  should  invest  her  money  upon  euch  terms,  ae  to 
intereflt  and  otherwise,  as  he  might  see  fit  He  testifiee: 
"She  gave  it  to  me  to  make  investments,  and  I  invested 
it  as  best  I  could.  I  never  consulted  her  in  making 
these  loans;  never  had  to  when  I  put  out  any  money 
for  her.  Of  course,  she  did  not  ask  any  questions."  He 
also  says  that  she  trusted  to  his  judgment  and  experi- 
ence to  invest  the  money.  She  testifies  that  he  was  her 
agent  for  loaning  the  money,  and  that  "I  would  ratify 
whatever  he  would  do."  The  six  or  seven  hundred  dol- 
lars contributed  by  Mr.  McNeely  to  make  the  one  thou- 
sand dollars  were  never  in  the  possession  nor  control 
of  the  plaintiff.  In  view  of  the  relation  of  the  plaintiff 
and  her  agent  and  of  the  other  facts>  we  are  satisfied 
that  the  plaintiff  expected  him  to  loan  the  money  upon 
whatever  terms,  as  to  interest  and  otherwise,  he  might 
see  fit.  We  are  in  no  doubt  that  they  intended  that  she 
should  have  the  full  benefit  of  all  that  might  be  realized 
from  loaning  this  money.  If  it  may  not  be  said  that  he 
had  authority  from  the  plaintiff  to  take  usurious  inter- 
est, it  is  certainly  clear  that  what  he  did  take  was  not 
for  his  own,  but  for  her,  benefit.  The  excess  over  the 
amounts  actually  loaned  were  in  each  instance  included 
in  notes  payable  to  the  plaintiff,  and  in  this  action  she  is 
asking  to  recover  these  amounts.  Mr.  McNeely  fails  to 
show  in  his  testimony  that  his  accounts  with  his  wife 
were  so  kept  as  that  these  excesses  were  for  his  benefit, 
and  not  for  hers.  The  rule  quoted  above  is  grounded  on 
the  facts,  not  only  that  the  excess  or  us.ury  was  taken 
without  the  authority  or  ratification  of  the  person  for 
whom  the  loan  was  made,  but  that  it  was  taken  for  the 
benefit  of  the  agent,  and  not  for  the  benefit  of  the  prin- 
cipal. In  this  case  we  think  it  entirely  clear  that  it  was 
taken  for  the  benefit  rif  the  principal,  this  plaintiff,  and 


Oct.  1C9T]  Spencbb  Co.  v.  Papach,  613 

thatehe  accepts  and  ratifies  the  act  by  now  demanding 
recovery  therefor.     The  judgment  of  the  district  ia 

AFFIBMBD. 


The   H.  E.  Spencer  Company,  Appellant,  v.  P.   F. 
Papaoh,  Defendant,  Lydia  E.  Vebneb,  Garnishee. 

Mortgages:    creditors:    Becording,   One  who  sells  goods  to  a  mort* 
gagor  during  ten  days  betw^n  the  execution  and  recording  of  the 

1  mortgage,  will  not  be  given  priority  over  the  mortgagee,  where 

2  the  latter  used  reasonable  dispatch,  under  the  circumstances,  in 
recording  the  mortgage,  and  did  not  withhold  it  from  record  to 
save  the  credit  of  the  mortgagor,  nor  induce  any  one  to  extend 
credit  to  him. 

PoRBCfLosuRE  SXP1M8KS.    A  mortgagee  is  not  entitled,  as  against  a 
8    creditor  of  the  mortgagor,  to  expenses  incurred  in  selling  the 
5    mortgaged  goods  at  retail,  where  the  mortgage  simply  authorizes 
her  to  sell  the  goods  at  "public  auction." 

Pleading:  estoppel.  The  claim  that  a  creditor  of  a  mortgagor  is 
•  4  estopped  to  complain  of  the  expense  incurred  by  the  mortgagee 
in  selling  the  mortgaged  goods  at  retail,  is  not  available  under  a 
pleading  setting  forth,  that  such  creditor  is  estopped  to  claim 
that  the  mortgage  was  illegal  and  to  deny  the  validity  of  the  sale 
to  the  mortgagee  and  her  title  derived  from  the  mortgage  and  the 
sale  thereunder. 

Appeal  from  Appanoose  District  Court. — Hon.  P.  W. 

ElOHBLBERGER,  Judge. 

Saturday,  April  10,  1897. 

Plaintiff,  a  judgment  creditor  of  the  defendant  P. 
F.  Papach,  served  notice  of  garnishment  upon  Lydia  E. 
Vemer,  as  a  supposed  debtor  of  said  defendant.  The 
garnishee  answered,  and  issues  were  joined  upon  her 
answer.  The  case  was  transferred  to,  and  tried  as  in, 
equity,  and  judgment  and  decree  rendered  in  favor  of 
the  garnishee.    Plaintiff  appeals. — Reversed. 
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Mahry  &  Payne  for  appellant. 
T.  B.  Perry  for  appellee. 

Given,  J. — I.  The  following  is  a  sufficient  state- 
ment of  the  facts  to  show  the  points  in  controversy  on 
this  appeal:  On  and  for  some  time  prior  to  Jnly  l4, 
1893,  the  defendant  was  engaged  in  the  bnfiinese  of 
a  retail  merchant  at  the  town  of  Mystic,  in  Appanoose 
county.  On  July  14  he  was  indebted  to  the  plaintiff  in 
a  considerable  sum  for  goods,  and  to  his  mother-in-law, 
Mrs.  Mary  A.  Kirkman,  and  to  the  garnishee,  his  sister- 

in-law,  for  borrowed  money.  On  July  14,  defend- 
1  ant  executed  to  Mrs.   Kirkman   and  to   Mrs. 

Vemer,  each,  a  chattel  mortgage  on  his  stock  of 
merchandise,  book  accounts,  and  notes,  to  secure  the 
amounts  due  them,  respectively,  which  mortgages  were 
filed  for  record  July  24, 1893.  On  July  25  he  executed 
two  other  mortgages  on  the  same  property,— one  to 
William  Bradley,  and  one  to  T.  W.  Barhydt, — ^to  secure 
amounts  due  to  them,  respectively,  which  mortgages 
were  filed  for  record  July  25,  1893.  The  three  mort- 
gages last  mentioned  were  assigned  to  Mrs.  Vemer, 
and  on  July  29, 1893,  by  virtue  thereof  and  of  the  mort- 
gage to  herself,  she  took  possession  of  the  stock  of 
goods,  book  accounts,  and  notes,  and  proceeded  to  col- 
lect the  accounts  and  notes,  and  to  dispose  of  the  goods 
at  retail  until  September  26,  1893,  when  the  entire 
proi>erty  was  sold  in  bulk  under  said  mortgages,  and 
purchased  by  the  garnishee  for  "four  thousand,  seven 
hundred  dollars."  On  July  24, 1893,  the  defendant  was 
indebted  to  plaintiff  in  the  sum  of  one  thousand,  seven 
hundred  and  fifty-seven  dollars  and  four  cents  for  goods 
purchased,  three  hundred  and  thirty-five  dollars  and 
eighty-six  cents  of  which  had  been  purchased  by  defend* 
ant  between  July  14  and  24, 1893. 
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II.  It  is  not  questioned  on  this  appeal  that  the 
defendant  was  indebted  to  said  several  mortgageee  in 
the  sums  named  in  the  mortgages;  nor  is  the  validity  of 
the  mortgages  to  William  Bradley  and  T.  W.  Barhydt 
disputed,  nor  that  they  were  aeeigned  to  the 
2  garnishee.     Appellant  contends  that  the  evi- 

dence shows  affirmatively  that  the  mortgages  to 
Mrs.  Kirkman  and  to  the  garnishee  were  withheld  from 
record  in  pursuance  of  an  understanding,  that  they 
should  be  so  withheld.  We  will  not  set  out  or  discuss 
the  evidence  on  this  subject.  It  is  sufficient  to  say  that 
a  careful  reading  of  it  satisfies  us  not  only  that  there  i« 
no  such  understanding  proven,  but  that  said  mort- 
gagees caused  their  mortgages  to  be  filed  for  record  as 
soon  as  could  be  conveniently  done  in  view  of  their 
place  of  residence,  and  that  there  was  no  intention 
upon  the  part  of  either  of  them  to  withhold  the  mort- 
gages from  record  for  any  fraudulent  purpose.  There 
can  be  no  doubt  but  that  the  plaintiff  extended  the 
credit  it  did  to  the  defendant  between  July  14  and  24 
in  ignorance  of  the  existence  of  these  mortgages,  and  we 
think  it  may  be  fairly  presumed  that  that  credit  would 
not  have  been  extended,  had  the  plaintiflf  known  of 
their  existence.  Appellant's  contention  is  that  under 
these  facts  the  mortgages  are  void,  as  to  it,  to  the 
amount  of  the  sales  made  to  defendant  between  those 
dates.  It  is  said  in  argument:  "What  is  the  difference 
in  the  result  to  plaintiflf  whether  these  relatives  simply 
withheld  their  mortgages  from  record  purposely,  of 
their  own  accord,  to  save  his  credit,  or  whether  they 
made  an  agreement  so  to  do?  The  design  in  either  case 
was  the  same.  The  result  to  plaintiflf  in  either  case 
was  the  same."  What  the  eflfect  would  be  if  these  mort- 
gagees withheld  their  mortgages  from  record  pur- 
posely, of  their  own  accord,  to  save  the  defendant's 
credit,  we  need  not  det^mine,  as  we  think  no  such 
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purpose  is  shown.  We  are  satisfied  that  these  mort- 
gagees used  reasonable  dispatch,  under  the  circum- 
stances, in  causing  their  mortgages  to  be  filed  for 
record,  and  that  neither  of  them  withheld  them  for  the 
purpose  of  saving  the  credit  of  the  defendant,  or  of 
inducing  the  plaintiff  or  any  other  person  to  extend 
credit  to  him.  Appellant  cites  a  number  of  authorities 
to  show  that,  as  to  the  indebtedness  created  after  July 
14,  it  is  an  existing  creditor,  as  well  as  to  the  indebted- 
ness created  prior  thereto.  The  correctness  of  this 
claim  may  be  conceded, 'but  it  does  not  strengthen  the 
position  of  appedlant,  as  against  these  mortgagees, 
merely  becau-se  it  was  an  existing  creditor. 

III.  Ihiring  the  time  that  the  garnishee  was 
engaged  in  selling  goods  at  retail,  she  employed  the 
defendant  and  two  others  to  assist  in  the  business  from 
July  29  to  September  26,  1893.  The  court  allowed  her 
two  hundred  and  sixty  dollars  on  account  of  amounts 
paid  to  these  persons,  and  for  her  own  services. 

3  Each  of  the  mortgages  contains  the  usual  pro- 
vision authorizing  the  mortgagee  to  take  pos- 
session, "and  to  sell  the  same  at  public  auction^^  after 
giving  at  least  ten  days'  notice  by  posting  up  written 
notices.  Appellant's  contention  is  that  the  garnishee 
had  no  authority  to  carry  on  the  business  at  retail,  and 
should  not  be  allowed  for  expenses  incurred  in  so  doing, 
and  that  plaintiff  should  have  judgment  against  her 

for  two  hundred  and  sixty  dollars  so  expended. 

4  Appellees  contend  in  argument  that,  under  the 
facts  proven,  appellant  is  estopi)ed  from  now 

complaining  of  the  expense  incurred  in  selling  the  goods 
at  retail.  It  is  a  well  established  principle  that  matter  in 
estoppel  must  be  specially  pleaded,  or  it  cannot  be  con- 
sidered. See  Independent  District  of  Burlington  v. 
National  Bank,  68  Iowa,  343;  Folsom  v.  Fast  Freight 
Line,  54  Iowa,  490;  Phillips  v.  Van  Schaick,  87  Iowa, 
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229;  Ransom  v.  Stanherry,  22  Iowa,  334;  Eikenherry  v. 
Edwards,  67  Iowa,  14;  Glenn  v.  Jeffrey,  75  Iowa,  20; 
Eggleston  v.  Mason,  84  Iowa,  631.  Appellant,  in  its 
reply  to  the  amended  answer  of  the  garnishee,  alleged 
that  said  expenses  incurred  in  selling  goods  at  retail, 
and  for  an  attorney's  fee,  were  not  legitimate  items  of 
charge  in  favor  of  the  garnishee.  The  only  estoppel 
pleaded  by  garnishee  is  as  follows:  "The  garnishee 
claims  that,  by  reason  of  tjie  acts  and  conduct  of  the 
plaintiff  as  above  described,  it  is  estopped  from  claim- 
ing that  said  mortgages  are  illegal,  and  from  denying 
the  validity  of  the  sale  to  the  garnishee,  and  her  title 
derived  from  said  mortgages  and  sale  thereunder. '^ 
There  being  no  estoppel  pleaded  to  appellant's  claim 
as  to  these  expenses,  the  claim  of  estoppel  made  in 

argument  cannot  be  considered.  The  district 
5  court  disallowed  any  credit  to  the  garnishee  on 

account  of  attorney's  fees,  but  allowed  her  two 
hundred  and  sixty  dollars  on  account  of  her  own  ser- 
vices and  of  clerk  hire  while  engaged  in  selling  goods 
at  retail.  Her  authority  was  derived  solely  from  the 
mortgage.  That  gave  no  right  to  incur  expense  nor 
to  render  services  otherwise  than  in  keeping  and  selling 
goods  as  therein  provided,  namely,  at  public  auction. 
These  items  of  expense  not  being  a  proper  credit  to  the 
garnishee,  it  follows  that  she  has  that  amount  in  her 
hands,  to  which  the  plaintiff  is  entitled.  The  dis- 
trict court  found  that  the  garnishee  had  nine  dollars  in 
her  hands  in  excess  of  the  amount  due  to  her,  and 
directed  that  amount  to  be  applied  to  the  costs,  and 
rendered  judgment  against  the  plaintiff  for  "the  costs  of 
this  suit  except  nine  dollars."  Plaintiff  moved  to  re-tax 
the  costs,  upon  the  ground  that,  being  entitled  to  the 
nine  dollars,  it  was  the  successful  party.  It  is  our  con- 
clusion that  the  plaintiff  is  entitled  to  recover  two  hun- 
dred and  sixty-nine  dollars,  with  six  per  cent  interest 
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from  the  twenty-sixth  day  of  September,  1893,  together 
with  the  costB  of  this  suit.  We  need  not  determine 
whether  the  court  erred  in  overruling  the  plaintiff's 
motion  to  re-tax  the  costs.  The  case  will  be  remanded 
for  j  udgment  in  harmony  with  this  opinion.— Reversed. 

Supplemental  Opinion  on  REHEARiNa. 
Wednesday,  Octobee  27,  1897. 
Petition  for  re-hearing. — Modified. 

103    618] 

m  m  Per  Curiam. — Upon  reviewing  this  case  on  petition 

m  m\  of  the  appellant  for  a  re-hearing,  we  reach  the  con- 
clusion, upon  a  reconsideration  of  the  evidence,  that  the 
garnishee  ehould  be  charged  with  fifty  dollars  retained 
on  account  of  her  own  labor,  instead  of  one  hundred 
dollars,  as  held  in  the  former  opinion.  The  former  opin- 
ion is  therefore  modified  accordingly,  and  the  petition 
for  re-hearing  is  overruled. 


The  First  National  Bank  of  Kansas  City,  Missouri, 

Appellant,  v.  The  Mount  Pleasant  Milling 

Company,  et  al. 

DUl  of  Lading:  transfer  of  title:  Attachment.  A  bank  which  dis- 
counts a  draft  with  bill  of  lading  attached,  drawn  against  a  ship- 
ment, and  credits  the  amount  thereof  to  the  drawer,  acquires  an 
interest  in  the  property  shipped,  paramount  to  that  of  a  subse- 
quent attaching  creditor  of  the  drawer  and  shipper,  though  it 
advanced  him  no  money  before  the  attachment  was  effected; 
although  this  is  not  the  rule  in  the  sale  of  negotiable  paper,  and 
though  a  bill  of  lading  is  quasi  negotiable,  and  is  by  a  statute  made 
negotiable  by  indorsement  and  delivery,  like  bills  of  exchange. 
Citing  Oddie  v.  Bank,  45  N.  Y.  740;  Cragie  v.  Hadley,  99  N.  Y.  131; 
Bank  v.  Burkhardl,  100  U.  8.  636;  Bank  v.  Gregg,  28  N.  E.  Rep. 
(111.  Sup.)  839;  Neill  v.  Produce  Company,  28  S.  E.  Rep.  (W.  Va.) 
702;  Bank  v,  Crocker,  111  Mass.  168. 
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Appeal  from  Henry  District  Court. — Hon.  T.  M.  Feb, 

Judge. 

Wednesday,  October  27, 1897. 

Action  at  law  for  the  conversion  of  two  cars  of 
wheat.  The  defendants  claimed  tne  property  under  a 
writ  of  attachment  issued  in  an  action  wherein  the 
Milling  Company  was  plaintiff  and  the  Moffatt  &  Lee 
Commission  Company  was  defendant,  and  alleged  that 
plaintiff  was  not  the  owner  thereof,  but  that  it  belonged 
to  the  Commission  Company.  The  trial  court  directed 
a  verdict  for  the  defendants,  and  plaintiff  appeals, — 
Reversed. 

Power^  Huston  &  Power  and  W.  I.  Bahb  for  appel- 
lant. 

McCoid  &  Finley  and  Blake  &  Blake  for  appellees. 

Deembb,  J. — The  appellant  will  be  designated  as 
the  "Bank,"  the  appellee  as  the  "Milling  Company," 
and  the  Moffatt  &  Lee  Commission  Company  as  the 
"Commission  Company."  January  3, 1895,  the  Commis- 
sion Company,  having  contracted  to  sell  and  deliver 
two  cars  of  No.  2  wheat  to  the  Derby  Roller  Mills,  of 
Burlington,  Iowa,  drew  its  draft  on  the  Roller  Mills  for 
the  net  proceeds,  in  favor  of  plaintiff;  delivered  the  bill 
of  lading  for  the  wheat,  indorsed  in  blank,  with  weigb- 
master's  certificates  attached,  to  the  plaintiff;  and  at 
the  same  time  received  credit  on  the  books  of  the  Bank 
for  the  amount  of  the  draft,  less  one  dollar  and  twenty 
cents  discount  or  exchange.  The  bank  at  once  entered 
the  draft  upon  its  books,  charged  the  same  to  its  cor- 
respondent at  Burlington,  Iowa,  and  sent  it  forward, 
with  the  attached  papers,  for  payment.  The  wheat  was 
shipped  immediately,  and  while  enroute,  and  at  Mt. 
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Pleasant,  Iowa,  in  the  custody  of  the  carrier,  wae  seized 
by  the  sheriflf  on  a  writ  of  attachment  in  favor  of  the 
Milling  Company  and  against  the  Commission  Com- 
pany. The  Derby  Roller  Mills  learned  of  the  seizure  of 
the  wheat,  and  refused  to  pay  for  the  same.  The  draft 
was  protested  and  returned  to  the  Bank.  The  Bank 
thereupon  demanded  the  wheat  from  the  sheriff,  but  he 
refused  to  surrender.  This  action  was  then  com- 
menced. 

As  a  general  rule,  a  bill  of  lading  represents  the 
goods  while  in  the  possession  of  the  carrier  for  trans- 
portation, and  its  assignment  operates  as  a  transfer  of 
the  title,  and  a  symbolical  delivery  of  property.  Gardefi 
Grove  Bank  v.  Hwneston  &  S.  Ry  Co.,  67  Iowa,  526; 
Weyand  v.  Railway  Co.,  75  Iowa,  573;  Ayres,  Weath- 
erwax  <&  Reed  Go.  v.  Dorsey  Produce  Co.,  101  Iowa,  141, 

The  statutes  of  Missouri  (Rev.  St  1879,  sections 
558,  559),  where  the  transfer  was  made,  also  provide 
that: 

"558.  All  bills  of  lading,  transportation  receipts 
and  contracts  of  affreightment  issued  or  given  by  any 
person,  boat,  railroad  or  transportation  or  transfer 
company,  for  goods,  wares,  merchandise,  grain,  flour 
or  other  produce,  shall  be  and  are  hereby  made  nego- 
tiable by  written  indorsement  thereon,  and  delivery  in 
the  same  manner  ae  bills  of  exchange  or  promissory 
notes,  and  no  printed  or  written  conditions,  clauses  or 
provisions  shall  in  any  way  limit  the  negotiability  or 
effect  of  any  negotiation  thereof,  nor  in  any  manner 
impair  the  rights  and  duties  of  the  parties  thereto,  or 
persons  interested  therein;  and  every  such  condition, 
clause  or  provision  purporting  to  limit  or  affect  the 
rights,  duties  or  liabilities  created  or  declared  in  this 
chapter,  shall  be  void  and  of  no  force  or  effect. 
"How  Transferred — Lien  Created — Exception. 

"559.     All    bills    of    lading    and    transportation 
receipts  of  every  kind,  given  by  any  carrier,  boat,  vessel, 
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railroad,  transportation  or  transfer  company,  may  be 
transferred  by  indorsement  in  writing  thereon,  and 
the  delivery  thereof  so  indorsed;  and  any  and  all  per- 
sons to  whom  the  same  may  be  so  transferred  shall  be 
deemed  and  held  to  be  the  owner  of  such  goods,  wares, 
merchandise,  grain,  flour,  or  other  produce  or  com- 
modity, so  far  as  to  give  validity  to  any  pledge,  lien  or 
transfer  given,  made  or  created  thereby,  on  the  faith 
thereof,  and  no  property  so  stored  or  deposited,  as  speci- 
fied in  such  bills  of  lading  or  receipts,  shall  be  delivered, 
except  on  the  surrender  and  cancellation  of  such 
receipts  and  bills  of  lading." 

Appellee  contends,  however,  that  the  Bank  did  not 
purchase  the  bill  of  lading;  that  it  has  no  lien  upon  it  or 
upon  the  property,  except  to  the  extent  of  advances 
made;  and  that  as  it  did  not  advance  anything  on  the 
strength  of  the  bill  of  lading,  but  merely  gave  the  Com- 
mission Company  credit  upon  its  account, — which  at 
the  time  showed  a  balance  in  its  favor, — it  cannot 
recover.  This  contention  is  based  upon  a  rule 
applicable  to  the  transfer  of  negotiable  paper,  to  the 
effect  that  a  mere  discount  and  credit  do  not  of  them 
selves  amount  to  a  bona  fide  purchase  for  value.  The 
rule  is  announced  and  applied  in  the  following,  among 
other,  cases:  Dresser  v.  Construction  Co.,  93  U.  S.  92; 
Mann  v.  Bank,  30  Kan.  412  (1  Pac.  Rep.  579);  Fox  v. 
Bank,  30  Kan.  444  (1  Pac.  Rep.  789).  The  trouble  with 
this  position,  as  applied  to  the  facts  of  this  case,  lies 
in  the  assumption  that  a  bill  of  lading  is  to  be  treated 
in  all  respects  as  a  negotiable  instrument,  and  subject 
to  the  same  rules,  as-  to  its  transfer  and  negotiation. 
The  authorities  speak  of  such  an  instrument  as  "quasi 
negotiable,"  and  the  statutes  of  Missouri  say  that  it  is 
negotiable  by  written  indorsement  and  delivery,  in  the 
same  manner  as  bills  of  exchange.  What  is  meant  by 
this,  as  we  understand  it,  is  to  give  to  such  documents 
negotiability  and  assignability  by  indorsement  and 
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delivery,  so  that  the  indorsee  may  sue  thereon  in  hia 
own  name.  It  doee  not  necessarily  follow  that,  because 
a  etatute  has  made  bills  of  lading  negotiable,  all  the 
consequences  of  an  indorsement  and  delivery  of  bills 
and  notes  before  maturity  ensue,  or  are  intended  to 
result,  from  such  negotiation.  Bills  of  lading  represent 
property,  and,  when  indorsed  or  assigned,  operate  as 
a  symbolical  delivery  to  the  indorsee  or  assismee  of  the 
property  covered  thereby.  Such  a  transfer  is^  quite 
different  from  the  negotiation  of  a  bill  of  exchange  or. 
a  promissory  note,  which  circulates  in  the  commercial 
world  as  an  evidence  of  money.  Shaw  v.  Railroad  Co., 
101 U.  S.  557,  25  Lawy.  Ed.  892;  National  Bank  of  Com- 
merce  v.  Chicago,  B,  &  K  B.  Co,,  44  Minn.  224  (46  N.  W. 
Rep.  560).  Thus  it  has  been  held  that  the  indorsement 
and  delivery  of  a  bill  of  lading  pass  the  property,  when 
it  is  intended  to  so  operate,  in  the  same  manner  as  a 
direct  delivery  of  the  goods  would  do  if  so  intended. 
Mechanics  &  T.  Bank  v.  Farmers  &  M.  National  Banky 
60  N.  Y.  47;  Gardener  v.  Rowland,  2  Pick..  599; 
Brower  v.  Peabody,  13  N.  Y.  121;  Forbes  v.  Rail- 
road Co.,  133  Mass.  154;  Lickbarrow  v.  Mason,  1  Smith, 
Lead.  Oas.  848,  and  note.  So,  where  the  shipper 
attaches  a  bill  of  lading  to  a  draft  for  the  price,  and 
indorses  the  same  to  one  who  discounts  the  draft,  the 
goods  are  thereby  pledged  for  the  payment  of  the  draft, 
and  a  special  property  therein  passes  to  the  transferee. 
Conrad  v.  Insurance  Co.,  1  Pet.  445;  Bank  v.  Crocker 
111  Mass.  163;  Hohnes  v.  Bank,  87  Pa.  St.  525;  Bank  v 
Wright,  48  N.  Y.  1;  Hathaway  v.  Haynes,  124  Mass 
311;  Dows  V.  Bank,  91  U.  S.  618;  Emery  v.  Bank,  25 
Ohio  St.  360;  Bank  v.  Kelly,  57  N.  Y.  34.  And  the  pos- 
session of  a  bill  of  ^lading,  whether  indorsed  or  not,  is 
prima  facie  evidence  of  title,  as  against  any  person  not 
showing  a  better  title.  Railroad  Co.  v.  Phillips,  60  111. 
190:  Pratt  v.  Parkman,  24  Pick.  42;  CiUi  Bank  v.  Rome, 
W.  (f'O.R.  Co.,44N.  Y.  130. 
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The  qu€8tion  here  presented  is  not  whether  the 
indorsee  takes  the  bill  of  lading  free  from  equities  or 
defenses  in  the  hands  of  the  original  holder,  but 
whether  he  has  a  better  title  to  the  grain  than  an 
attaching  creditor  of  the  indorser.  If  A  should  pur- 
chase a  horse  from  B,  and  secure  the  delivery  thereof 
upon  a  promise  to  pay  for  the  same  at  some  future 
time,  he  certainly  has  better  title  than  C,  who  attaches 
the  horse  as  the  property  of  B  after  the  delivery  to  A. 
So  when  the  plaintiff  in  this  case  cashed  the  draft,  and 
took  the  assignment  of  the  bill  of  lading  from  the  Com- 
mission Company,  it  secured  a  better  title  than  the 
Milling  Company,  which  attached  the  grain  while  in 
transit;  and  the  fact  that,  when  the  grain  was  attached, 
it  had  not  been  called  upon  to  make  any  direct  advances 
to  the  Commission  Company,  is  not,  in  itself,  of  con- 
trolling importance.  Bank  v.  Dearborn,  115  Mass.  219. 
Having  given  the  credit  to  the  Commission  Company 
before  the  grain  was  attached,  and  having  secured  title 
to  the  grain  through  the  indorsement  of  the  bill  of 
lading,  it  obtained  title  to  the  draft  and  to  the  bill 
of  lading,  and  had  the  right  to  follow  the  grain,  which 
had  been  symbolically  delivered  as  collateral  to  the 
draft  which  it  had  discounted.  Oddie  v.  Bank,  45  N.  T. 
740;  Crogie  v.  Hadley,  99  N.  Y.  131  (1  N.  E.  Rep.  537); 
Bank  v.  Burkhardt,  100  U.  S.  686;  Bank  v.  Gregg,  138 
111.  596  (28  N.  E.  Rep.  839).  If  the  bank  had  simply 
undertaken  the  collection  of  the  purchase  price  as 
agent  of  the  Commission  Company,  then  the  title  to  the 
grain  remained  in  the  latter  company,  and  it  was  sub- 
ject to  attachment  until  delivered  to  and  paid  for  by 
the  Boiler  Mills.  But  if  the  Bank  purchased  the  draft, 
and  accepted  the  bills  of  lading  as  collateral  security, 
or  if  it  purchascHj  the  grain  outright,  and  accepted  the 
bills  of  lading  ag  evidence  of  this  purchase,  or  if,  in 
consideration  of  the  indorsement  and  delivery  of  the 
bills  of  lading,  it  made  or  agreed  to  make  certain 
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definite  future  advancee,  it  acquired  a  title  to  the  grain 
which  could  not  be  defeated  by  a  subsequent  attach- 
ment Neill  V.  Produce  Co.,  41  W.  Va,  37  (23  S.  E. 
Eep.  702).  As  said  in  the  case  of  Bank  v.  Crocker,  HI 
Mass.  163:  ^^Whether  it  [the  tranefer]  should  be 
regarded  as  a  eale,  a  pledge,  or  a  mortgage,  there  wae  a 
suflBicient  delivery  to  give  to  the  plaintiff  a  special  prop- 
erty, which  they  could  enforce  by  suit  against  any 
wrongdoer/' 

In  directing  a  verdict  and  judgment  for  the  Milling 
Company  the  court  erred.  Each  party  moved  for  a 
verdict  at  the  conclusion  of  the  evidence,  and  it  is  con- 
tended by  appellee  that,  in  eo  doing,  appellant  waived 
the  right  of  submission  to  the  jury,  and  that  the  order 
and  judgment  of  the  court  have  the  same  force  and 
effect  as  the  finding  of  a  jury  upon  all  questions  of  fact 
involved  in  the  case.  This  seems  to  be  the  rule  estab- 
lished by  the  weight  of  authority.  6  Encyclopedia 
Pleadings  and  Practice,  page  703,  and  cases  dted. 
Expressing  no  opinion  at  this  time  upon  the  question  of 
law  thus  presented,  it  is  sufficient  to  say  that  we  do  not 
think  there  was  sufficient  evidence  to  justify  the  court 
in  directing  a  verdict  for  the  defendant.  If  a  jury  had 
found  for  the  defendants  upon  the  evidence  adduced, 
the  court  should  have  set  aside  the  verdict  as  without 
support.     The   judgment  of   the   district    court  is 

BBVSBSED. 


100  m  Eli  Dyer  v.  The  Des  Moines  Insubancb  Company, 

1103   624  A  n        J. 

|iw_647|  Appellant. 


[nsorance:    notiob  and  proof  of  loss.    The  assured  under  a  policy 

119  aorl  on  a  building  and  goods,  which  were  burned,  sent  the  company, 

|g  6^  after  it  had  notice  of  the  loss,  a  list  of  figures,  accompanied  by 

i(»~624|  ^    ^'^  unsigned  aflSdavit,  which  he  intended  for,  and  which  its  officers 

(i2L26e|  must  have  understood  was  intended  as  proof  of  loss.    They  must 

,m  ^1  2    haye  also  understood  that  the  figures  first  appearing  represented 

i03~7^  ^^^ amount  of  dimension  lumber  in  the  burned  building  and  the 
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other  parts  of  the  statement  the  other  property  lost  by  the  fire 
Eeld^  that  such  proofs,  except  as  to  how  the  loss  occurred,  and  the 
omission  to  sign  the  affidavit,  substantially  complied  with  the 
policy  and  Acts  1880,  chapter  211,  section  8,  requiring  notice  of 
loss,  accompanied  by  an  affidavit  stating  the  facts  as  to  how  the 
loss  occurred,  so  far  as  they  are  within  assured's  knowledge,  and 
the  extent  of  the  loss. 

Waiver.  An  insurance  company  waives  the  failure  of  the  insured  to 
specify  in  his  proofs  of  loss  how  the  fire  originated,  and  to  verify 

2  the  same  by  affidavit,  by  returning  the  same  with  a  general  state- 

3  ment  that  they  contain  none  of  the  elements  necessary  to  comply 

4  with  the  policy  or  statute  as  to  proofs  of  loss,  without  subse- 
quently, and  within  a  reasonable  time,  pointing  out  such  speoifio 
objections. 

Appeal  from   Monroe   District   Court. — Hon.  M.  A. 
Roberts,  Judge.  >' 

Wednesday,  October  27, 1897, 

The  plaintiff  shows  as  his  cause  of  action  in  sub- 
stance as  follows:  That,  on  October  15,  1894,  the 
defendant,  a  duly-incorporated  insurance  company, 
issued  to  him  its  policy  of  insurance  agrainst  loss  op 
damage  by  fire  upon  the  lower  story  of  a  certain  two- 
story  building  not  exceeding  seven  hundred  dollars, 
and  on  certain  furniture  and  goods  therein  not  exceed- 
ing two  hundred  dollars,  for  the  period  of  one  year;  that 
on  the  eleventh  of  January,  1895,  said  property  was 
totally  destroyed  by  fire,  without  fault  on  his  part,  and 
that  he  thereafter  gave  the  defendant  written  notice 
of  «aid  loss,  and  within  sixty  days  from  the  date  of  said 
loss  he  gave  the  defendant  proof  thereof;  that  the 
defendant  fails  and  refuses  to  pay  said  loss,  or  any 
part  thereof.  He  alleges  that  a  mistake  was  made  in 
writing  said  policy  in  describing  the  property  insured 
as  being  all  of  said  building  instead  of  the  lower  or 
first  story  thereof,  which  alone  belonged  to  him,  and  of 
which  fact  he  fully  informed  the  defendant's  agent  at 
the  time  the  application  was  taken.    He  prays  that  said 
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mistake  may  be  corrected,  and  for  judgment  on  the 
policy,  as  corrected,  for  eight  hundred  and  thirty-nine 
dollars  and  thirty-two  cents,  with  interest.  The  defend- 
ant answered,  admitting  that  it  issued  the  policy  on 
the  building  and  goods,  written  as  alleged;  denies  that 
any  mistake  was  made  in  writing  the  policy,  as  alleged; 
and  avers  that  it  was  written  as  stated  by  the  assured. 
Defendant  alleges  that  in  his  application  plaintiff 
answered  that  his  title  wa«  by  warranty  deed,  and  did 
not  disclose  the  fact  that  he  had  no  title  to  the  upper 
story  of  said  building;  and  that  because  thereof  the 
'  policy  is,  by  its  terms,  void.  Defendant  further 
1  alleges  that  plaintiff  did  not  give  notice  and 

proofs  of  said  loss  within  the  thirty  days,  nor  in 
the  manner,  required  by  the  policy;  and  that  there  has 
been  no  waiver  of  any  of  the  conditions  of  said  policy 
by  the  defendant.  "The  defendant  admits  that,  on  the 
eighth  day  of  March,  1895,  it  received  through  the  mails 
a  paper  upon  which  was  written  a  list  of  figures;  but 
said  paper  did  not  contain  a  statement  of  the  origin  of 
the  fire,  or  how  the  loss  occurred,  and  was  not  signed 
by  the  assured,  nor  sworn  to,  nor  did  it  contain  an  item- 
ized statement  of  the  actual  cash  value  of  the  property 
claimed  to  have  been  lost  by  the  fire,  nor  did  it  posse^ss 
the  essentials  plainly  pointed  out  in  the  policy  and  in 
the  statutes  necessary  to  make  it  a  proof  of  loss."  On 
the  day  following  the  defendant  returned  said  i>aper  to 
plaintiff  through  the  mail,  with  a  letter  as  follows: 
"Des  Moines,  Iowa,  March  9, 1895.  Eli  Dyer,  Esq.,  Fos- 
ter, Iowa — Dear  Sir:  We  received  from  you  yes- 
terday a  list  of  some  figures,  but,  as  it  contains  none  of 
the  elements  necessary  to  comply  with  the  policy  and 
statute  as  to  proofs  of  loss,  we  return  the  same  here- 
with, and  respectfully  refer  you  to  the  policy  and  stat- 
ute governing  such  cases.  Yours,  very  truly,  J.  S.  Clark, 
Sec'y."  Defendant  states  that,  notwithstanding  assured 
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was  notified  of  the  deficiency  of  the  paper,  he  did  not 
thereafter  furnish  proofs  of  loes  as  required  by  the  pol- 
icy. Defendant  asked  to  be  dismissed,  with  costs. 
Plaintiff,  in  reply,  denies  the  ri^ht  of  the  defendant  to 
insist  upon  any  of  the  defenses  set  up  in  its  answer,  for 
the  following  reasons:  That  when  defendant's  agent 
was  taking  the  application  he  was  informed  that  there 
was  a  mortgage  on  said  premises,  amounting  to  sixty- 
five  dollars,  which  was  duly  recorded ;  that  the  plaintiff 
claimed  to  be  the  owner  of  the  undivided  one-half  of 
the  ground  on  which  the  building  stood ;  that  his  claim 
of  title  was  based  upon  a  deed,  not  present,  but  which 
was  on  record,  which  he  asked  said  agent  to  examine, 
and  that  he  did  not  state  that  he  held  title  by  warranty 
deed;  that  the  application  was  signed  in  blank,  said 
agent  agreeing  to  fill  the  blanks  when  he  examined  the 
record  as  to  plaintiff's  title;  wherefore  plaintiff  asked  to 
have  said  statement  reformed  so  as  to  conform  to  the 
facts.  Beplying  to  the  matters  set  forth  as  to  proofs  of 
loss,  plaintiff  says  that  by  said  letter  defendant  failed 
to  point  out  any  specific  objections  to  said  proofs  of  loss, 
"for  which  failure  it  has  waived  the  right,  and  is  now 
estopped  from  making  any  of  the  objections  it  now 
urges  to  the  insufficiency  of  said  proofs  of  loss."  Plain- 
tiff alleges  that,  on  the  eleventh  day  of  March,  1895,  he 
transmitted  to  defendant  further  proofs  of  loss,  which 
were  returned  to  him  on  the  day  following,  with  an 
accompanying  letter  that  will  be  hereafter  noticed. 
Plaintiff  states  that  in  this  letter  the  defendant  wholly 
failed  to  specify  any  one  of  the  objections  now  urged 
against  the  sufficiency  of  said  proofs  of  loss.  The  case 
was  transferred  to  and  tried  as  in  equity,  and  a  decree 
rendered  finding  that  the  mistakes  alleged  do  exist  by 
mutual  mistake  of  the  parties,  and  decreeing  that  the 
policy  be  corrected  accordingly.  Judgment  was  entere<l 
in  favor  of  the  plaintiff  for  seven  hundred  dollars,  with 
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interest  from  June  7,  1895.  Defendant  api>eale.— 
Affirmed. 

McVey  &  Cheshire  for  appellant. 

T.  B.  Perry  and  N.  E.  Kendall  for  appellee. 

Given,  J. — I.   Appellant  does  not  complain  of  that 

part  of  the  decree  granting^  a  reformation  of  the  policy, 

nor  could  it  well  do  so,  for  the  uncontradicted  evidence 

fully  sustains  the  decree  in  that  particular. 

2  Appellant's  contention  is  that  the  court  erred  in 
rendering  judgment  against  it,  "for  the  reason 

that  no  proofs  of  loss  as  required  by  the  policy  and  the 
statute  were  ever  made  or  delivered  to  the  defendant 
company/'  Appellee  contends  that  "defendant  failed* 
to  point  out  any  specific  objections  to  said  proofs  of  loss, 
or  any  of  the  objections  now  urged  on  this  trial;  for 
which  failure  it  has  waived  the  right,  and  is  now 
estopped  from  making  any  of  the  objections  it  now 
urges  of  the  sufficiency  of  said  'proofs  of  loss."  Much  is 
said  in  argument,  and  many  authorities  are  cited,  as  to 
how  and  by  whom  waiver  might  be  made  under  this 
policy,  and  especially  as  to  whether  an  adjusting  agent 
might  waive  proofs  of  loss.  There  is  neither  allegation 
nor  evidence  of  an  express  waiver  of  proofs  of  loss  nor 
of  an  express  waiver  of  the  insufficiency  of  the  proofs 
made.  The  question  is  whether,  under  the  facts,  appel- 
lant is  estopped  from  questioning  the  sufficiency  of  the 
proofs  made,  and  it  is  only  in  this  connection  that  we 
are  called  upon  to  consider  the  subject  of  waiver. 

3  The  statute  requires  notice  of  loss,  accompanied 
by  an  affidavit  stating  the  facts  as  to  how  the 

loss  occurred,  so  far  as  they  are  within  the  knowledge  of 
the  assured,  and  the  extent  of  the  loss.  Acts  Eighteenth 
General  Assembly,  chapter  211,  section  3.  This  policy 
requires  that  the  assured  shall  render  an  account  of  the 
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loss,  signed  and  sworn  to,  stating  how  the  fire  orig- 
inated. The  proofs  received  by  appellant  March  8,  and 
returned  March  9, 1895,  consisted  of  a  list  of  figures  in 
the  form  usually  employed  in  giving  the  dimensions  of 
framing  lumber;  thus:  "4  2x8  No.  Ft.  18,"  giving  Ihe 
aggregate  value  as  seventy-three  dollars  and  twenty- 
one  cents.  Following  this  is  a  number  of  items  giving 
the  amount  of  various  kinds  of  building  material,  and 
the  value  of  each  item  or  group  of  items.  Then  appears 
the  following: 

"Foster,  Iowa,  3-7,  1895.  I,  Eli  Dyer,  duly  sworn, 
depose  and  say  that  I  lost  the  following  amount,  as 
itemized,  in  a  fire  January  11,  1895,  and  which  was 
insured  in  policy  No.  108,863,  given  by  Des  Moines 
Insurance  Co.,  of  Des  Moines,  Iowa." 

After  this  there  are  set  out  the  items  of  furniture 
and  goods,  such  as  those  covered  by  the  policy,  with  the 
value  of  each  item,  and  a  total  of  $813.32.  The  docu- 
ment closes  as  follows: 

"I,  Eli  Dyer,  being  duly  sworn,  depose  and  say  that 
the  above  is  a  true  and  correct  statement  of  account 
against  the  Des  Moines  Ins.  Co.    Eli  Dyer. 

"Before  me,  this  seventh  day  of  March,  1895,  per- 
sonally appeared  Eli  Dyer,  who  is  personally  known  to 
me  as  respectable  and  entitled  to  credit,  and  on  oath 
swears  that  the  above  statement  is  correct,  as  he  verily 
believes.    R.  Williams,  Justice  of  the  Peace." 

The  certificate  and  signature  of  the  justice  renders 
it  evident  that  the  ^atement  was  verified  by  Eli  Dyer, 
and  it  is  probable  that  his  signature  was  omitted  by 
oversight;  yet  the  paper  cannot  be  regarded  as  an  aflS- 
davit.  Crenshaw  v.  Taylor,  70  Iowa,  386.  Having  pre- 
vious notice  of  the  loss  from  Mr.  Dyer,  appellant's  oflS- 
cers  must  surely  have  understood  from  this  writing  that 
it  was  intended  as  proof  of  Dyer's  loss;  that  the  figures 
flnst  appearing  represented  the  amount  of  dimension 
Vol.  103  la— 84 
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lumber  in  the  burned  building,  and  the  other  parts  of 
the  statement  the  other  material  and  property  lost  to 
Dyer  by  the  fire.  The  figures  as  to  values  could  not 
have  been  understood  as  representing  anything  else 
than  the  value  of  the  property  destroyed.  Thus  viewed, 
these  proofs  comply  substantially  with  every  require- 
ment of  the  statute  and  the  policy,  except  as  to  how  the 
loss  occurred,  and  in  the  omission  to  sign  the  affidavit 
It  appears  in  evidence,  without  objection,  that,  after 
receiving  notice  of  the  loss,  and  before  these  proofs 
were  made,  appellant  sent  its  adjusting  agent  to  the 
scene  of  the  loss  for  the  purpose  of  investigating  this 
and  other  losses  that  occurred  by  the  same  fire;  that 
said  agent  saw  that  the  loss  of  appellee's  building  was 
total,  and  was  then  informed  that  the  fire  originated  in 
a  building  some  distance  from  appellee's  building,  and 
was  communicated  to  it  through  intervening  buildings 
that  were  destroyed  at  the  same  time.  There  is  no  evi- 
dence that  anything  was  said  to  or  by  the  adjusting 

agent  about  proofs  of  loss.  We  have  seen  by 
4  ai>pellant's  letter  of  March  9  that  these  proofs 

were  returned  to  appellee  with  the  statement 
that  "it  contains  none  of  the  elements  necessary  to  com- 
ply with  the  policy  or  statute  as  to  proofs  of  loss." 
Appellee  was  referred  to  the  policy  and  statute,  with- 
out any  intimation  as  to  the  grounds  upon  which  appel- 
lant objected  to  the  sufficiency  of  his  proofs.  On  March 
11, 1895,  appellee  forwarded  further  proofs  of  loss,  the 
receipt  of  which  was  acknowledged  March  16;  but  as 
these  additional  proofs  are  not  set  out  in  the  record, 
and  not  relied  upon,  they  will  not  be  further  noticed. 
The  only  objections  that  could  fairly  have  been  made  to 
the  proofs  received  March  8  are  that  they  were  not  fur- 
nished within  the  thirty  days,  as  required  by  the  policy, 
and  do  not  state  how  the  fire  originated,  and  were  not 
verified  by  affidavit.    We  have  seen  that  no  objection 
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was  made  on  the  score  of  time  in  the  answer,  and  no 
6uch  objection  is  insisted  upon  in  argniment.  We  have 
also  seen  that  no  objection  was  made  to  the  proofs 
received  March  8  on  the  ground  that  they  were  not 
signed  or  that  they  did  not  state  the  origin  of  the 
fire,  and  that  no  particular  objection  was  specified  as 
to  those  proofs.  It  is  probable  that  appellee  omitted 
to  state  the  origin  of  the  fire  because  of  the  information 
previously  given  to  appellant's  adjuster;  but,  be  that  as 
it  may,  it  is  clear  that  appellant  knew,  through  its 
adjusting  agent,  how  appellee  claimed  the  fire  had  orig- 
inated.' In  Wood,  Insurance,  p.  968,  it  is  said:  "It 
seems  to  be  settled  beyond  dispute  that,  where  there 
are  defects  in  the  proofs  of  loss,  whether  formal  or  sub- 
stantial, or,  indeed,  in  any  respect  which  could  have 
been  supplied  if  specific  or  other  objections  had  been 
made  thereto  by  the  underwriters,  a  failure  on  their 
part  to  object  to  the  proofs  upK)n  that  ground,  or  to 
point  out  the  specific  defect,  or  to  call  for  the  informa- 
tion omitted,  within  a  reasonable  time,  is  considered  a 
waiver,  however  defective,  informal  or  insufficient 
such  proofs  may  be."  In  Young  v.  Insurance  Co.,  45 
Iowa,  378,  it  is  said:  "Good  faith  required  that,  if  proofs 
were  not  satisfactory,  notice  should  be  given  the 
assured  to  that  effect  within,  at  least,  a  reasonable 
time.  Objections  of  this  kind  are  technical,  and  with- 
out substantial  merit;  and  the  insurer  should  make 
such  known  with  promptitude,  to  the  end  that  they 
may  be  perfected,  if  possible.''  In  Irreen  v.  Insurance 
Co,,  84  Iowa,  135,  wherein  the  Case  of  Young  is  cited 
approvingly,  this  court  said  as  follows:  "The  plaintiff 
was  authorized  to  rest  upon  the  presumption  that  the 
defendant  would  act  in  good  faith,  and  give  him  such 
notice  if  the  letter  was  not  regarded  as  sufficient  p:03f 
of  loss.  The  defendant  was  bound  to  know  that  the 
plaintiff  would  so  regard  its  failure  to  make  objection  to 
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the  insufflcieacy  or  want  of  proof.  It  mufit,  therefore, 
under  the  familiar  rules  upon  this  suhjeet  recognized 
by  this  court,  be  regarded  as  having  waived  all  objec- 
tion to  the  insufficiency  or  want  of  proof  of  loss."  Appel- 
lant insists  that,  as  the  facts  of  those  cases  were  differ- 
ent from  this,  the  principle  does  not  apply.  It  is  but 
an  application  of  the  familiar  doctrine  of  estoppel. 
Good  faith  required  in  this  case,  as  well  as  in  those, 
that,  upon  the  receipt  of  the  proofs  of  loss,  if  appellant 
was  not  satisfied  therewith,  it  should  have  specified  its 
objections  thereto,  to  the  end  that  they  might  have 
been  perfected,  if  jwssible.  Appellant  having  failed  to 
specify  the  objections  now  urged  to  the  proofs  of  loss 
at  a  time  when  they  might  have  been  remedied,  it 
should  not  now  be  heard  to  urge  those  objections. 

It  is  further  urged  by  appellant  that  the  recovery  is 
too  large,  and  that  the  judgment  should  not  have  been 
for  more  than  five  hundred  dollars.  We  think  the  evi- 
dence as  to  the  value  of  the  property  destroyed  fully 
sustains  the  judgment.  Our  conclusion  is  that  the 
decree  of  the  district  court  should  be  affibmed. 


J^i   743        J.  F.  WiLHELMi  V.  Thb  Des  Moinbs  Insubanob  Com- 
pany, Appellant. 

Limitation  of  Actions:    by  contract:    Insurance.    A  proyision  in  a 
8    fire  policy  that  no  suit  t hereon  shaU  be  sustainable,  unless  com- 
menced within  six  months  after  the  fire,  is  valid. 

Same:    Successive  suit.    Code  1878,  section  2587,  providing  that  if 

1  plaintiff  fails  in  an  action,  for  any  cause  except  negligence  in  its 

2  prosecution,  and  a  new  suit  l>e  brought  within  six  months  there- 
after, the  new  suit  shall,  for  the  purposes  herein  contemplated, 
"be  deemed  a  continuation  of  the  first,"  applies  only  to  statutory 
limitations,  and  not  to  those  created  by  contract. 

3amb.    An  action  on  a  policy  providing  that  no  suit  on  it  should  Ue 

unless  commenced  within  six  months  after  the  fire,  was  defeated 

4    because  it  was  commenced  within  ninety  days  after  notice  of 

loss,  contrary  to  Acts  Eighteenth.  General  Assembly,  chapter  211, 
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section  8.  Eeld^  that  plaintiff  was  not  entitled  to  maintain  the 
second  action,  not  commenced  within  six  months  after  the  fire, 
because  defendant  did  not  set  up  the  defense  of  prematurity  in 
the  first  action  until  the  six  months  limitation  had  expired.  The 
insurer  owed  the  insured  no  duty  to  disclose  such  defense. 

Same.    Nor  was  he  entitled  to  maintain  the  second  action  because  the 
first  suit  was  not  in  fact  premature,  because  of  the  existence  of 
5    facts  which  he  failed  to  show  in  his  first  action. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conbad, 

Judge. 

Wednesday,  October  27, 1897. 

AoTioN  at  law  upon  a  policy  of  insurance,  to 
recover  for  a  loss  caused  by  fire.  A  demurrer  to  the 
petition  was  overruled,  and  the  defendant  refusing  to 
plead  further,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  amount  of  the  policy,  with  accrued 
interest  and  costs.    The  defendant  appeals.  —  Reversed. 

McVey  dk  Cheshire  and  McVey  &  McVey  for  appel- 
lant. 

Gatchf  Connor  &  Weaver  for  appellee. 

EoBiNSON,  J. — The  petition  states  that  on  the  fifth 
day  of  March,  1889,  the  defendant  delivered  to  the 
plaintiff  the  policy  in  suit;  that  it  insured  him  against 
loss  or  damage  by  fire,  in  the  sum  of  one  thousand, 
eight  hundred  dollars,  on  a  stock  of  merchandise  which 
is  described;  that  on  the  twenty-second  day  of  Sep- 
tember, 1889,  and  while  the  policy  was  in  force,  the 
property  insured  was,  without  fault  on  the  part  of  the 
plaintiff,  destroyed  by  fire;  that  on  the  same  day  the 
plaintiff  went  personally  to  the  secretary  of  the  defend- 
ant, at  his  office  in  Des  Moines,  reported  the  loss  to  him, 
and  asked  him  to  send  an  agent  to  examine  and  report 
upon  the  loss;  that  thereupon  the  secretary  directed  an 
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agent  of  the  defendant  to  go  with  the  plaintiff  and 
inspect  the  loss,  which  was  done;  that  the  agent,  after 
inspecting  the  loss,  reported  to  the  secretary  that  it 
was  total;  that  on  the  same  date  the  secretary  waived 
written  notice  of  proof  of  loss,  and  questioned  the  plain- 
tiff fully  in  regard  to  the  origin  of  the  fire  and  all  things 
connected  with  the  lose,  and  the  value  of  the  goods,  and 
made  memoranda  from  the  answers  given  by  the  plain- 
tiff; that  the  secretary  then  requested  the  plaintiff  to 
procure,  so  far  as  possible,  his  bills,  copies  of  account, 
and  other  papers  relating  to  his  stock  and  loss,  and 
make  a  sworn  statement  as  to  the  amount  and  extent  of 
the  loss  and  the  value  of  the  stock  destroyed,  all  of 
which  the  plaintiff  did  on  the  twenty-fourth;  that  at 
that  time  the  statement  was  reduced  to  writing  by  the 
secretary,  and  at  his  request  was  verified  by  the  plain- 
tiff; that  the  plaintiff  then  asked  the  secretary  if  he 
required  any  further  proof  or  notice,  and  was  informed 
by  the  secretary  that  nothing  further  was  required; 
that,  by  reason  of  what  was  said  and  (lone  as  stated, 
the  defendant  waived  any  further  notice  or  proof  of 
loss;  and  that  the  secretary  waived  written  notice  of 
proof  of  loss  by  refusing  to  pay  the  amount  of  the  policy 
for  the  alleged  reason  that  the  plaintiff  was  not  the 

sole  owner  of  the  property  insured.  The  peti- 
1  tion  further  alleges  that  on  the  twenty-sixth  day 

of  December,  1889,  the  plaintiff  commenced  an 
action  at  law  in  the  district  court  of  Polk  county  to 
recover  the  claim  for  which  he  sues  in  this  action,  and 
on  the  twenty-seventh  day  of  September,  1890,  recov- 
ered judgment  therein  for  the  amount  of  the  policy,  but 
that  on  appeal  the  judgment  thus  obtained  was 
reversed  by  this  court  on  the  fourteenth  day  of  October, 
1892,  for  the  reason  that  the  action  was  commenced 
within  ninety  days  after  notice  of  loss  had  been  given, 
contrary  to  section  3  of  chapter  211  of  the  Acts  of  the 
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Eighteenth  General  Assembly;  that  upon  the  filing  of 
a  procedendo  in  the  district  court  on  the  eighth  day  of 
December,  1892,  the  original  suit  was  dismiesed  with- 
out prejudice.  The  petition  also  states  that  the  plain- 
tiff wae  advised  by  counsel,  and  believed,  that  by  reason 
of  what  he  had  done,  and  what  the  secretary  of  the 
defendant  had  said  and  done,  there  was  a  waiver  of 
other  notice  or  proof  of  loss  than  that  which  had  been 
given,  and  in  consequence  filed  his  petition  in  the  oi4g- 
inal  action  more  than  ninety  days  after  the  allegei) 
waiver  was  made;  that  on  the  sixteenth  day  of  May, 
1890,  the  defendant  filed  an  answer  which  set  out 
several  defenses,  but  did  not  claim  that  the  action  was 
prematurely  brought,  and  never,  within  the  knowledge 
of  the  plaintiff,  made  such  a  claim  until  the  twentieth 
day  of  September,  1890,  on  which  date  the  cause  was 
called  for  trial;  that  at  that  time  the  defendant  filed  an 
•amendment  tb  Its  answer,  which  averred  that  the 
action  was  prematurely  brought.  The  petition  alleges 
further  that  the  plaintiff  prosecuted  the  action  with 
due  diligence,  and  that  within  six  months  after  the 
failure  thereof,  for  the  reason  stated,  this  action  was 
commenced  in  continuation  of  the  former  action.  The 
policy,  a  part  of  which  is  made  a  part  of  the  petition, 
provides  that  none  of  the  terms  and  conditions  of  the 
policy  can  be  waived,  excepting  in  writing,  by  the 
secretary  of  the  defendant,  and  that  no  action  on  the  • 
policy  shall  be  sustainable  in  any  court  of  law  or  equity 
unless  commenced  within  six  months  next  ensuing 
after  the  fire.  This  action  was  commenced  on  the 
twenty-first  day  of  December,  1892.  The  grounds  of  the 
demurrer  are,  in  substance,  that  the  issues  tendered  by 
the  petition  were  adjudicated  in  the  former  action,  and 
that  this  action  was  commenced  more  than  six  month^si 
after  the  loss  occurred,  contrary  to  the  provisions  of  thi» 
policy;  that  the  facts  pleaded  show  that  this  is  not  n 
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continuation  of  the  original  action,  and  do  not  ehow 
any  excuse  for  the  delay  in  bringing  this  action,  and 
that  the  plaintiff  failed  in  the  original  action  by  reason 
of  negligence  on  his  part;  and  that  he  voluntarily  dis- 
missed that  action,  and  a  new  one  cannot  be  brought 
after  the  expiration  of  the  time  fixed  by  the  policy.  This 
is  the  second  submission  of  this  cause  for  our  determina- 
tion, a  re-hearing  having  been  granted  after  the  filing 
of  the  opinion  on  the  first  submission. 

I.    Section  2537  of  the  Code  of  1873  provides  that, 
"If  after  the  commencement  of  an  action,  the  plaintiff 
fail  therein  for  any  cause  except  negligence  in  its  prose- 
cution, and  a  new  suit  be  brought  within  six 
2  months  thereafter,  the  second  suit  shall,  for  the 

purposes  herein  contemplated,  be  deemed  a  con- 
tinuation of  the  first '^  It  was  held  by  this  court  in  the 
original  action  that  it  was  prematurely  brought.  See 
Wilhelmi  v.  Insurance  Co.,  86  Iowa,  326.  To  avoid  the 
effect  of  that  decision,  and  relying  upon  the  section  of 
the  Code  we  have  quoted,  the  plaintiff  dismissed  the 
original  action,  and  cbmmenced  this  one,  as  already 
stated.  The  plaintiff  contends  that  the  facts  admitted  by 
the  demurrer  show  that  the  original  action  was  not  pre- 
maturely brought;  hence,  that  he  was  not  negligent  in 
bringing  it;  and  that,  under  the  statute  quoted,  this 
must  be  regarded  as  a  continuation  of  the  former  suit 
It  is  claimed  by  the  defendant  and  denied  by  the  plain- 
tiff that  the  effect  of  the  decision  of  this  court  on  the 
appeal  in  the  original  action  was  to  adjudicate  finally 
that  it  was  commenced  prematurely.  We  do  not  find  it 
necessary  to  determine  that  question.  If  it  be  conceded 
that  the  claim  of  the  plaintiff  that  as  the  judgment  of 
ithe  district  court  was  reversed,  and  the  cause  was  then 
♦dismissed  without  further  proceedings,  there  was  no 
final  adjudication,  is  well  founded,  it  does  not  follow 
^thjBit  this  action  can  be  maintained.     The  questions 


Oct.  1897J  WiLHELMi  V.  Des  Moines  Insubanob  Co.  637 

which  are  controlling  in  this  case  were  considered  and 
determined  in  Harrison  v.  Insurance  Co.,  102 

3  Iowa,  112.    It  was  there  held  that  provisions  in 
policiee  of  insurance  limiting  the  time  within 

which  actions  thereon  may  be  commenced,  similar  to 
the  one  involved  in  this  case,  are  valid,  and  that  the 
section  of  the  Code  we  have  quoted  applies  to  statutory 
limitations,  and  not  to  those  created  by  contract.  There- 
fore this  action  cannot  be  regarded  as  a  continuation 
of  the  one  first  brought,  and  it  was  commenced  after 
the  expiration  of  the  time  limited  by  the  policy  for 
the  commencement  of  an  action. 

It  is  said  that  tho  defendant  did  not,  in  the  original 

action,  plead  that  it  was  prematurely  brought,  until 

after  the  time  for  bringing  an  action  on  the  policy,  as 

fixed  by  its  terms,  had  expired.     The  thought 

4  expressed  is  that  the  defendant  was  guilty  of 
bad  faith  in  thus  delaying  to  plead  that  defense, 

for  the  reason  that,  had  it  been  urged  sooner,  the  action 
could  have  been  dismissed,  and  a  new  one  commenced 
within  the  time  allowed  by  the  policy.  We  do  not  know 
of  any  duty  upon  the  part  of  the  defendant  to  protect 
the  interest  of  the  plaintiff  by  pointing  out  the  defects 
in  his  proceedings  before  the  case  was  reached  for  trial. 
The  amendment  to  the  answer  which  alleged  that  the 
action  was  prematurely  brought  appears  to  have  been 
filed  by  i)ermission  of  the  court,  and,  so  far  as  is  shown, 
without  objection  by  the  plaintiff. 

It  is  said  the  plaintiff  was  not  negligent  in  prose- 
cuting the  original  action,  because  he  relied  upon  and 
followed  the  advice  of  competent  attorneys  in  what  he 
did,  and  he  was  sustained  in  it  by  the  district 

5  court.    If  it  be  true  that  he  was  not  negligent  in 
commencing  the  action  prematurely,  and  prose- 
cuting it  as  long  as  he  did,  that  fact  does  not  afford 
ground  for  relief  in  this  action.  The  petition  upon  which 
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he  now  relies  shows  that  the  first  action  was  not  pre- 
maturely brought,  for  the  reason  that  the  secretary, 
who  was  authorized  to  waive  requirements  of  the  policy, 
did  so,  with  respect  to  formal  notice  and  proof  of  loss. 
See  Ruthven  v.  Insurance  Co.,  102  Iowa,  550.  And  the 
first  action  was  not  commenced  until  after  the  expira- 
tion of  ninety  days  from  the  time  of  that  waiver.  If  the 
averments  of  the  petition  in  this  case  are  true, — and 
the  demurrer  admits  that  they  are,— the  facts  could 
have  been  shown  in  the  former  action;  and  if  it  be  true, 
as  claimed  by  the  appellant,  that  there  was  no  final 
adjudication  by  this  court  as  to  whether  the  action  was 
prematurely  brought,  the  fact  could  have  been  inquired 
into  and  determined  after  the  cause  was  remanded  to 
the  district  court.  If  the  plaintiff's  theory  of  the  law  be 
true,  he  has  failed  to  show  any  sufficient  reason  for 
discontinuing  his  first  action,  and  must  be  held  to  have 
been  negligent  in  not  showing  in  that  action  the  waiver 
which  he  now  pleads.  It  is  immaterial  whether  there 
was  an  adjudication  of  negligence  on  the  part  of  the 
plaintiff  in  the  first  action,  or  whether  he  is  now  shown 
to  have  been  guilty  of  negligence  in  prosecuting  it.  The 
effect  is  the  same,  and  there  is  no  equitable  ground  for 
holding  that  section  2537  of  the  CJode  of  1873  applies  in 
this  case.  We  conclude  that  the  limitation  of  the  right 
of  action  contained  in  the  policy  in  suit  is  valid  and 
binding,  and  that  the  plaintiff's  right  of  action  is  not 
saved  by  the  statute  cited.  It  follows  that  the  demurrer 
should  have  been  sustained,  and  the  judgment  of  the 
district  court  is  reversed. 


Jane  Ann  Dunn  v.  The  Portsmouth  Savings  Bank, 
g^  Appellant. 

Trnnts:    evidkncb.    A  finding  by  the  court  that  decedent  did  not 

hold  real  property  in  trust  for  a  woman  with  whom  he  was  living 

1    as  his  wife  will  not  be  disturbed  on  appeal,  where  the  latter,  as 
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his  administratrix,  treated  the  property  as  belonging  to  his  estate, 
and  the  claim  of  trust  was  not  made  until  a  claim  was  made  by 
the  decedent's  legal  wife,  and  the  circumstances  strongly  indicate 
that  the  claim  of  a  trust  was  an  afterthought  to  defeat  the  legal 
widow's  claim. 

Estoppel:  claim  of  doweb.  The  legal  widow  of  deceased  is  not 
estopped  to  claim  her  dower  as  against  one  claiming  under  a 
woman  with  whom  deceased  at  the  time  of  his  death  was  living 

9  as  his  wife,  by  the  mere  fact  that  after  learning  of  his  pretended 
marriage  with  the  latter,  she  took  no  steps  to  enforce  her  rights 
during  his  life. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N. 
W.  Maoy,  Judge. 

Wednesday,  October  27, 1897. 

In  1841  the  plaintiflf  was  married  to  Stephen  Dunn, 
who  died  in  December,  1887,  seized  of  the  legal  title  to 
certain  lots  in  Council  Bluffs,  Iowa,  and  she  brings  this 
suit,  averring  that,  as  widow,  she  owns  the  undivided 
one-third  of  said  lots,  and  aeks  that  her  title  therein  be 
quieted  against  the  defendant  bank,  which  she  avers 
claims  some  interest  therein.  It  is  made  to  appear  that 
there  were  bom  to  plaintiff  and  Stephen  Dunn  S3veral 
children,  of  whom  John,  Stephen  and  Almira  survive; 
that  plaintiff  and  Stephen  Dunn  were  married  in  Mon-* 
treal,  Canada,  and  afterwards  lived  in  Cincinnati,  Ohio, 
where,  somewhei^  between  1850  and  1856,  Stephen 
Dunn  took  his  children,  and  abandoned  plaintiff;  that 
he  reached  Council  Bluffs  some  time  after,  and  was 
married  to  a  Mrs.  Carson  (known  in  the  record  as  Mary 
Carson  Dunn)  in  June,  1857,  with  whom  he  lived  as  his 
wife  to  his  death  in  1887.  It  appears  that  after  his 
death  Mary  Carson  Dunn  was  administratrix,  and  the 
estate  was  settled,  and  the  real  estate,  by  agreement, 
was  divided  between  her  and  the  heirs  at  law,  being 
the  children  and  a  grandchild  of  Stephen  Dunn.  In 
such  division  the  lots  in  question  were  deeded  to  Mary 
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Carson  Dunn.  She  conveyed  her  title  to  one  Paul  E, 
Seabrook,  who  executed  a  mortgage  thereon,  which 
became  the  property  of  the  defendant  bank,  and,  by  a 
foreclosure  and  sale,  the  bank  now  claims  to  be  the 
owner  of  the  lots.  The  issues  present  the  question,  firsts 
is  plaintiff  the  widow  of  Stephen  Dunn?  If  she  is,  then, 
second,  did  Stephen  Dunn  hold  the  title  to  the  lots  in 
question  in  trust  for  Mary  Carson  Dunn?  The  district 
court  gave  a  decree  for  plaintiff,  from  which  the  defend- 
ant appealed. — Affirmed. 

John  W.  Lytle  and  J.  J.  Stewart  for  appellant. 

C.  G.  Saunders  for  appellee. 

Gbangbe,  J. — ^I.  We  do  not  think  that  appellant 
seriously  contends  that  plaintiff  is  not  the  widow  of 
Stephen  Dunn,  deceased,  and  entitled  to  a  distributive 
share  in  his  real  estate.  The  only  escape  from  such  a 
conclusion  is  that  they  had  been  divorced,  and  no  such 
claim  is  made  in  argument.  In  fact,  the  contrary  quite 
clearly  appears.  It  affirmatively  appears  that  plaintiff 
never  obtained  a  divorce,  and  has  no  knowledge  of  her 
husband  doing  so.  Besides,  it  appears  that  Dunn,  when 
he  married  Mary  Carson,  made  no  pretense  of  a  divorce, 
but  represented  that  he  understood  his  wife  to  be  dead, 
that  she  had  died  since  he  left  her. 

II.  The  claim  that  Dunn  held  the  title  to  the  lots 
in  trust  for  Mary  Carson  Dunn  is  made  to  depend  on  the 
facts  that  when  she  married  Dunn  she  was  keeping  a 
boarding  house  at  Council  Bluffs,  and  had  for 
1  some  time  been  doing  so,  and  was  the  owner  of 

considerable  property,  and  that  when  she  quit 
that  business  she  went  onto  a  farm,  and  conducted  it 
and  other  business  successfully,  and  that  the  real  estate 
in  question,  and  other  real  estate,  was  bought  with  her 
money,  and  that,  while  the  title  wa^  t^ken  in  the  name 
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of  Dunn,  it  was  in  trust  for  her.  She  represents  in  her 
testimony  that  Dunn  was  a  cutter  and  tailor  by  trade, 
and  not  a  farmer,  but  worthless  for  such  a  business; 
that  he  was  drunk  considerable  of  the  time,  and  spent 
more  than  he  earned  for  drink.  Her  testimony  show«* 
him  to  haye  been  a  worthless  man,  and  especially  so  for 
any  business  purpose.  Other  evidence  shows  him  to 
haye  been  a  man  of  at  least  fair  business  capacity  and 
habits.  After  his  death,  Mary  Carson  Dunn  returned 
an  inyentory  into  court,  showing  him  to  haye  been  the 
owner  of  six  lots,  including  those  in  question,  and  one 
hundred  and  sixty  acres  of  land,  all  valued  at  two  thou- 
sand, six  hundred  and  thirty-one  dollars,. and  a  per- 
sonal estate,  other  than  money  in  bank,  of  one  thousand, 
two  hundred  and  thirty-five  dollars.  It  also  appears 
that  he  had  a  credit  balance  in  bank  of  five  hundred 
and  eleven  dollars  and  seventy-four  cents.  The  estate, 
thus  inventoried,  was  settled  as  his  in  all  respects  by 
Mary  Carson  Dunn,  she  taking  what  the  law  gave  her  as 
widow,  and  his  heirs  taking  the  balance.  The  record 
shows  a  bank  account  with  Stephen  Dunn  from  Apiil, 
1885,  to  his  death,  with  an  almost  constant  credit  bal- 
ance in  his  favor.  She  claims  that  she  was  the  owner  of, 
practically,  all  this  property,  and  that  his  right  was 
simply  that  of  a  trustee  for  her.  One  cannot  well  escape 
the  conclusion  that  the  fact  of  Dunn  being  a  trustee  for 
Mary  Carson  Dunn  was  first  thought  of  to  escape  the 
claims  of  plaintiff.  In  no  other  connection  is  there  a 
word  or  deed  in  harmony  with  such  a  purpose.  There 
is  also  strong  reason  to  think  that  the  idea  of  the  utter 
worthlessness  of  Dunn  originated  when  such  an  escape 
became  desirable.  While  he  lived,  he  was  trusted  by 
her  as  a  man  possessing  business  merit,  and  who  was 

trustworthy.   It  is  further  insisted  that  the  plain- 
2  tiff  is  estopped  by  her  acts  to  claim  an  interest 

in  the  property.    This  claim  is  based  on  the  facts 
that  she,  for  many  years,  knew  that  her  husband  was 
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married  to  Mary  Carson  Dunn;  that  she  knew  that 
Mary  was  caring  for  her  children;  that  Stephen  was 
without  means;  and  that  Mary  supposed  him  to  be  a 
single  man.  It  is  also  said  that  plaintiff  caused  it  to  be 
advertised  in  a  paper  that  she  was  dead.  Most  of  the 
claimed  facts  have  no  support  in  the  evidence.  It  is 
true  that  plaintiff,  after  the  marriage  of  Stephen  and 
Mary,  came  to  look  for  Stephen,  and  found  him  at  St. 
Joe,  and  was  told  of  the  marriage,  and  that  she  left 
him  after  some  conversation,  saying  that  she  hoped  he 
would  do  well.  There  was  little  else  for  her  to  do.  She 
had  been  abandoned  years  before,  causelessly,  so  far  as 
the  record  shows,  and  for  years  knew  nothing  of  her 
husband  or  children;  the  latter  having  grown  to  man 
and  womanhood.  The  claim  of  her  having  caused  her 
death  to  be  published  is  without  support;  in  fact,  the 
claim  of  estoppel  has  no  substantial  support  in  the  rec- 
ord.   The  decree  is  clearly  right,  and  it  is  affirmed. 


106    142| 

lonsj         George  W.  Dietz  v.  The  Capital  City  Brick  and 
fio3  ^,  Pipe  Company,  Appellant. 

Appeal:    trial  de  novo.    Transcript.    A  trial  de  novo  may  be  had 
upon  evidence  which  is,  in  part,  oral  and  taken  in  shorthand  by 
the  reporter,  and,  in  part,  documentary  and  written  evidence, 
[  though  said  reporter  does  not  sign  any  transcript  of  his  shorthand 

report,  or  certify  his  shorthand  notes,  provided  the  trial  judge  cer- 
tifies all  the  evidence  under  Code  of  1878,  section  2742. 

f  Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spur- 

rier, Judge. 

Wednesday,  October  27,  1897. 


NoTB.-The  judge's  o«rtifloate  at  bar  was  as  follows:  '*Tbe  foretroing  is  aoor- 
rect,  full  ani  complete  transcript  of  ail  the  eridenoe,  inoludlng  dooam«Dtary  evidenM 
and  testimony  of  witnesses,  produced  and  sworn  upon  tbe  trial  and  wbose  evidence  waa 
talcen  down  in  writing  at  the  trial,  and  which  was  produced,  offered,  or  introdnoed 
upon  the  trial  of  said  oausa,  and  tha  foregoing  oonstitntes  a  complete  record  of  the 
eTidenoe  of  said  cause  and  is  now  hereby  made  a  part  of  the  record  of  the  said  caase.** 

— RirORTBB. 
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Plaintiff,  a  j  udgmen  t  creditor  of  the  Central  Brick 
&  Tile  Company,  brings  this  action  in  equity,  alleging 
that  said  Central  Company  has  sold  and  transferred  all 
of  its  assets  and  property  to  the  defendant;  that  the 
purchase  price  thereof  has  not  been  paid;  that  by  the 
•terms  of  the  agreement  of  sale  there  was  to  be  paid  out 
of  the  purchase  price  the  debts  of  the  Central  Com- 
pany in  cash,  and  the  balance  to  be  paid  in  stock  of  the 
defendant  company,  issued  ratably  to  the  stockholders 
of  the  Central  Company;  that  by  fraudulent  collusion 
between  the  defendant  and  the  stockholders  of  the  Cen- 
tral Company  all  of  the  said  purchase  price,  exceeding 
in  amount  the  debts  due  plaintiff,  is  about  to  be  paid 
by  the  issuance  of  stock,  and  that  plaintiff  will  lose  his 
debt,  inasmuch  as  some  of  the  stockholders  in  the  Cen- 
tral Company  are  insolvent.  The  plaintiff  claims  an 
equitable  lien  on  the  fund  in  the  defendant's  hands,  and 
a  decree  for  payment  of  the  amount  due  him.  The 
defendant  admits  the  purchase  of  the  property  from 
the  Central  Company;  that  it  was  to  be  paid  for  by 
seven  hundred  dollars  cash  and  the  balance  to  be  paid 
by  the  issuance  of  stock  in  the  defendant  company  to 
the  Central  Company's  stockholdei^  ratably;  that  such 
cash  payment  was  made,  and  that  the  rights  to  stock 
in  the  defendant  company  have  all  been  purchased  and 
are  now  held  by  one  McGorrisk;  denies  that  the  defend- 
ant now  has  any  property  of  the  Central  Company; 
denies  all  fraud  and  collusion.  There  was  a  trial  to  the 
court,  and  on  January  12, 1895,  a  decree  was  entered  in 
favor  of  the  plaintiff  and  against  the  defendant  for  one 
thousand,  eight  hundred  and  sixty-two  doljars,  and 
attorney's  fees  and  costs.  Defendant  appeals. — 
Reversed. 
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Bishop^  Bowen  &  Fleming  for  appellant. 

J.  W.  Lindsay  J  A.  M.  Miller j  and  B.  I.  Salinger 
for  appellee. 

KiNNB.G  J. — I.  Appellee  insiste  that  the  eyidence 
in  this  cause  has  never  been  made  of  the  record,  or  in  any- 
way been  properly  preserved,  so  as  to  entitle  this  cause 
to  be  heard  de  novo  in  this  court.  It  is  said  that  no 
translation  or  transcript  of  the  shorthand  notes  of  the 
evidence  taken  in  the  case,  and  duly  certified  by  said 
reporter,  has  ever  been  filed,  and  therefore  we  have  no 
evidence  before  us.  The  situation,  as  ehown  by  the 
transcript,  is  this:  This  cause  wa^  tried  on  oral  evi- 
dence, taken  in  shorthand  by  the  oflScial  reporter;  also 
in  part  upon  documentary  evidence  and  written  evi- 
dence. June  13,  1894,  the  trial  judgre  made  a  proper 
certificate  to  the  shorthand  notes,  but  said  reporter's 
notes  do  not  appear  to  have  been  certified  by  him,  <ior 
does  he  certify  to  what  is  claimed  to  be  a  transcript  or 
extension  of  said  notes  into  longhand.  The  notes 
appear  to  have  been  filed  in  time.  What  is  claimed  to 
be  a  transcript  or  translation  of  said  notes  into  long- 
hand, though  not  certified  to  by  the  reporter,  was  filed 
within  the  time  required.  The  trial  judge,  within  the 
time  required,  makes  a  proper  certificate  to  all  of  the 
evidence.  The  case  then  presents  this  question:  C5an 
an  equity  case,  triable  de  novo  in  this  court,  be  so  tried 
when  the  oflBcial  shorthand  reporter's  notes  have  never 
been  certified  by  him,  and  when  he  has  never  certified 
to  the  translation  of  said  notes?  Appellant's  conten- 
tion is  that  the  certificate  of  the  judge  is  all  that  is 
required.  The  statutes  bearing  upon  the  question  are 
as  follows:  "But  in  equitable  action?,  wherein  issue  of 
fact  is  joined,  all  the  evidence  offered  in  the  trial  shall 
be  taken  down  in  writing  or  the  court  may  order  tfie 
evidence,  or  any  part  thereof,  to  be  taken  in  the  form 
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of  depositions,  op  either  party  may,  at  pleasure,  take  his 
testimony,  or  any  part  thereof,  by  deposition.  All  the 
evidence  so  taken  shall  be  certified  by  the  judge  at  any 
time  within  the  time  allowed  for  the  appeal  of  said 
cause,  and  be  made  a  part  of  the  record,  and  go  on 
appeal  to  the  supreme  court,  which  shall  try  the  case 
anew.''  Code  1873,  section  2742.  In  section  3777  of  the 
Code  of  1873,  relating  to  shorthand  reporteri?,  it  is  pro- 
vided that  "the  original  notes  of  any  testimony  taken 
in  any  case  shall  be  filed  in  the  office  of  the  clerk  of  the 
court,  and  become  a  part  of  the  record  in  said  case, 
*  *  *  and  said  original  notes,  or  the  transcript 
thereof,  or  any  part  thereof,  may  be  referred  to  in  any 
bill  of  exceptions,  and  when  duly  transcribed  and  certi- 
fied, shall  be  inserted  therein  on  appeal.  *  *  *'' 
Under  section  2742  of  the  Code  of  1873  it  has  been  held 
that  the  shorthand  notes  do  not  constitute  written  evi- 
dence. Godfrey  v.  McKean,  54  Iowa,  127.  And  we  have 
said  that,  if  such  shorthand  notes  are  afterwards  tran- 
scribed by  the  shorthand  reporter  into  longhand,  and 
certified  to  by  him,  and  filed,  such  transcript  will  be 
deemed  written  evidence;  and  we  adhere  to  this  hold- 
ing. Ross  V,  LoomiSy  64  Iowa,  432.  In  Richards  v. 
Lounesbury,  65  Iowa,  587,  the  jud^e  alone  certified  the 
shorthand  notes.  Neither  court,  judgre,  nor  reporter 
certified  to  the  translation  of  the  notes,  and  it  was  held 
that  the  cause  could  not  be  tried  de  novo  in  this  court. 
In  that  case  it  is  said:  "Surely,  the  reporter,  who  prob- 
ably alone  can  correctly  read  the  notes,  ought  to  certify 
to  the  translation;  and  the  certificate  of  the  judge,  who 
cannot  read  them,  ought  not  to  be  regarded  as  alone 
sufficient.  *  *  *  It  is  plain  that  the  certificate  of 
the  judge,  who  cannot  read  the  notes,  cannot  give  them 
the  character  of  written  evidence  in  the  case.  Evidence 
taken  in  shorthand  can  only  become  the  written  evi- 
dence when  translated,  and  the  translation  is  certified 
Vol.  JP3  la— 35 
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to  by  the  reiyorter.''  In  Merrill  v.  Bowe,  69  Iowa,  654, 
the  judge  alone  certified  to  the  shorthand  notes,  which 
were  filed  in  time.  After  the  lapse  of  more  than  six 
months,  the  reporter  certified  to  his  translation  of  the 
notes,  which  was  filed  over  eleven  months  after  the 
entry  of  the  decree.  It  was  held  that  the  evidence  had 
not  been  properly  certified  in  time.  K  will  be  observed 
that  the  facts  in  the  case  at  bar  are  different  In  this 
case  the  reporter  never  certified  to  his  notes,  or  to  the 
translation  of  them;  and  under  the  holding  of  the  cases 
cited  the  mere  certificate  of  the  judgre  to  tlie  notes  would 
not  be  sufficient,  ae  the  notes  do  not  become  written 
evidence  until  translated,  and  the  translation  is  cer- 
tified by  the  reporter.  Now,  the  statute  provides  for 
certification  to  evidence  in  equitable  actions  by  the 
judge,  and  says  when  it  is  so  certified  it  shall,  on  appeal, 
go  to  this  court,  which  shall  try  the  case  anew.  It 
seems  to  us,  in  such  cases,  the  law  makes  the  trial  judge 
the  party  who  must  finally  determine  what  the  evidence 
is  in  a  case  tried  before  him,  and  that  whether  the  notes 
and  the  translation  of  them  be  certified  by  the  reporter 
is  quite  immaterial,  except  as  such  certified  notes  or 
translation  may  aid  the  jud^e  in  determining  as  to 
what  the  evidence  offered  was.  Suppose  an  equitable 
cause  is  tried,  as  it  may  be,  without  the  aid  of  a  reporter, 
manifestly,  in  such  a  case,  the  judge  alone  certifies  to 
the  evidence.  Suppose  an  equitable  cause  is  tried  on 
oral  evidence  taken  by  a  shorthand  reporter,  and  he 
transcribes  his  notes  into  longhand,  and  certifies  to 
both  the  notes  and  the  translation,  and  a  controversy 
should  arise  as  to  whether  certain  of  the  evidence  thus 
taken  had  been  correctly  taken  and  translated,  who 
would  determine  the  controversy?  Say  that  in  such  a 
case,  by  a  proper  proceeding  by  motion,  it  was  sought 
to  correct  the  notes  and  the  translation,  who  would  be 
empowered  to  say  whether  or  not  the  correction  sought 
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was  proper,  and  should  be  made?  Clearly,  in  such  a 
case,  the  trial  judge,  who  heard  the  evidence,  must 
determine  what  it  in  fact  was.  While  it  is  desirable 
that  the  reporter  should  certify  to  his  notes,  as  well  as 
to  the  translation  of  them,  to  the  end  that  the  same  may 
he  given  whatever  force  and  effect  such  certificate  may 
add  thereto,  and  to  the  end  that  the  judge  who  tried  the 
case  may  be  thus  officially  assured  that  the  notes  or 
tr.inslation  presented  to  him  for  his  certificate  are  gen- 
uine and  correct,  still  no  certificate  of  a  shorthand 
reporter  to  the  notes,  or  to  the  translation,  op  to  both 
notes  and  translation,  can  relieve  the  judge  who  tried 
the  case  from  the  duty  of  finally  deciding  what  the  evi- 
derci  offered  on  the  trial  was,  and  certifying  it  as  such. 
He  may  refresh  his  recollection  from  the  notes,  if  he 
can  read  them,  or  from  the  translation  of  them,  in 
determining  what  the  evidence  offered  was;  but  he  is 
not  obliged  to  certify  that  the  notes,  or  a  transcript  of 
them,  as  presented  to  him,  in  fact  correctly  set  forth  the 
evidence  actually  offered  upon  the  trial.  Being  vested- 
by  the  statute  with  the  authority  to  certify  the  evi- 
dence, he  may  use  the  notes,  if  he  can,  and  the  transla- 
tion of  them,  and  any  other  means  he  may  have  of 
determining  what  evidence  was  offered  upon  the  trial. 
Without  desiring  to  pass  upon  questions  not  before  us, 
it  is  proper  to  say  that,  in  case  the  trial  judge  is  in 
doubt  as  to  the  correctness  of  the  shorthand  notes,  or 
as  to  the  translation  of  them,  or  in  case  he  is  satisfied 
said  notes,  or  the  translation  of  them,  or  both,  are  not 
correct,  he  should,  before  certifying  to  either,  notify 
counsel,  so  that  the  record  in  that  respect  may  be  cor- 
rected by  proper  proceedings,  if  found  necessary,  before 
his  certificate  is  made.  Some  language  used  in  Merrill 
V.  Bowe  and  Richards  v.  Lounsberry,  supra\  may  seem 
to  be  in  conflict  with  what  we  have  said,  and  with  our 
holding  in  the  case  at  bar.    Some  of  us  think,  when  the 
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facts  of  these  cases  are  considered,  there  is  no  conflict 
between  the  rules  therein  stated  and  what  we  have  said 
in  this  case.  Others  of  us  think  that  there  are  state- 
ments in  said  cases  which  are  not  reconcilable  with 
what  we  have  said  in  the  case  at  bar.  We  are  united, 
however,  in  holding  that,  as  the  evidence  in  this  case 
was  certified  by  the  judge,  and  filed  in.time,  it  is  prop- 
erly before  us;  and  the  motion  to  strike  is  overruled. 

II.  The  appellee  has  not  arfju^  the  case  upon  the 
merits,  but  relied  upon  the  claim  that  the  evidence  was 
not  made  of  record.  We  have  held  that  the  evidence  is 
properly  before  us.  We  shall  not  enter  into  a  discus- 
sion of  the  evidence.  After  carefully  considering  all  of 
it,  we  are  satisfied  that  the  decree  below  should  be 
reversed.  The  evidence  shows  that  before  this  defend- 
ant, or  those  acting  for  it,  purchased  the  property  of 
the  Central  Company,  they  insisted  that  the  claim 
involved  in  this  action  should  be  settled.  The  claim 
was  then  the  property  of  Dietz  &  Dletz,  a  firm  of  which 
this  plaintiff  was  a  member.  Plaintiff  authorized  the 
other  member  of  the  firm  to  make  a  settlement  of  the 
claim,  and  to  take  stock  in  the  new  company  for  it;  and 
this  he  did,  and  thus  satisfied  in  full  the  obligation. 
The  property  of  the  old  company  was  all  turned  over 
to  the  new  company.  The  new  company  never  became 
in  any  way  liable  for  this  debt.  The  claim  itself,  as  we 
have  said,  was,  with  plaintiff's  consent,  adjusted  and 
settled,  and  he  has  neither  a  legal  nor  moral  right  to 
recover.    The  decree  below  ie  reveesei). 
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State  of  Iowa,  Upon  the  Relation  of  John  T.  Stone, 
Attorney  General,  Plaintiff,  v.  The  Union  Stock 
Yards  State  Bank  and  Howard  G.  Pierce, 
Defendants^  E.  C.  Tompkins,  Receiver,  Appellee, 
Mary  C.  Cook,  Intervener,  Appellant. 

Banks:  insolvency:  AssessmefU  of  stockholder.  The  court  may 
1  make  a  valid  assessment  on  the  stockholder  of  an  insolvent  bank 
in  an  ex  parte  proceeding,  where  the  purpose  of  such  assessment 
is  simply  to  ascertain  the  probable  condition  of  the  bank,  with 
the  right  of  stockholders  to  have  their  liability  judicially  deter- 
6  mined  whenever  an  attempt  is  made  to  enforce  the  assessment, 
under  Acts  Eighteenth  General  Assembly,  chapter  208,  section  1, 
making  stockholders  in  banking  corporations  individually  liable, 
in  addition  to  the  amount  of  stock  held  by  them,  to  an  amount 
equal  to  their  respective  shares. 

On  REHEABma. 

Adjudication.    A  matter  considered  and  determined  in  making  an 

1  order  of  assessment  in  proceedings  for  the  appointment  of  a 
receiver  of  an  insolvent  corporation  is  conclusively  settled,  except 

6  so  far  as  it  may  be  changed  by  vacation  or  modification  of  the 
receivership  proceedings,  and  will  not  be  reconsidered  in  an 
action  to  enforce  payment  of  the  assessment. 

Same:  Receivers  Under  Acts  Eighteenth  General  Assembly,  chapter 
5  201,  section  1,  providing  that  all  stockholders  shall,  in  addition  to 
the  amount  of  stock  held  by  them,  be  individually  liable  to  an 
amount  equal  to  their  shares  of  stock  for  all  liabilities  accruing 
while  they  remained  such  stockholders,  and  that  if  any  bank 
becomes  insolvent  and  its  assets  are  found  insufficient  to  pay  its 
debts  and  liabilities,  the  stockholder  may  be  compelled  to  pay  such 
deficiency  in  proportion  to  the  amount  of  stock  owned  by  each, 
not  to  exceed  the  extent  of  such  additional  liability,  the  full  stat- 

2  utory  liability  of  a  stockholder  in  an  insolvent  bank  may  be  col- 
lected before  the  assets  of  the  bank  are  exhausted,  subject  to  an 

3  interest  in  the  fund  for  his  proportion  of  an  unexpended  balance, 
although  the  amounts  collected  cannot  be  distributed  until  after 
the  exhaustion  of  the  assets. 

Same.  In  a  suit  by  the  state,  under  Code  1878,  section  1572,  to  wind 
2  up  an  insolvent  bank,  the  liability  of  the  stockholders  under  Acts 
8    Eighteenth  General  Assembly,  chapter  208,  is  not  directly  to  the 
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5  creditors,  but  constitutes  a  fund  for  the  debts  of  the  bank,  which 
the  receiver  is  authorized  to  collect  and  distribute. 

Constitutional  law.  The  provision  of  constitution,  article  8,  sec- 
tion 5,  that  no  act  authorizing  or  creating  corporations  or  associa- 
tions with  banking  powers,  nor  amendments  thereto,  shall  take 

4  effect  until  they  have  been  submitted  to  the  people,  refers  to  banks 
of  issue  only,  and  does  not  apply  to  Acts  Eighteenth  General 
Assembly,  chapter  208,  fixing  the  liability  of  stockholders  of  bank- 
ing associations  and  corporations,  but  not  authorizing  banks  of 
issue. 

Appeal  from  Woodbury  District  Court. — Hon.  G.  W. 
Wakefield,  Judge. 

Saturday,  April  10,  1897. 

The  defendant  bank  became  insolvent,  and  the 
present  suit  was  instituted,  under  the  provision  of  the 
law,  Ck>de,  section  1572,  to  wind  up  the  bank  and  dis- 
tribute the  assets  among  the  creditors.  To  that  end,  a 
receiver  was  duly  appointed,  who  took  possession  of  the 
property  of  the  bank,  and  proceeded  in  the  discharge 
of  his  duties.  The  receiver  was  appointed  June  26, 
1893,  and  in  October,  1894,  he  made  a  report  of  his 
doings,  and  of  the  condition  of  the  bank  estate,  show- 
ing an  estimated  deficit  of  ninety-nine  thousand  and 
fifty-nine  dollars  and  twenty-two  cents.  From  the 
report  it  appeared  that,  of  the  two  hundred  and  fifty 
thousand  dollars  of  outstanding  stock  of  the  bank, 
fifty  thousand  dollars  was  uncollectable.  The  receiver 
asked  an  order  for  an  assessment,  based  on  such  esti- 
mates, of  seventy -five  per  cent,  against  the  stockholders 
of  the  bank,  under  the  provisions  of  chapter  208,  Acts 
Eighteenth  General  Assembly.  No  creditor  or  stock- 
holder was  made  a  party  to  the  proceeding  in  which  the 
order  was  asked.  The  order  was  granted  making  the 
assessment,  with  authority  to  the  receiver  to  proceed  to 
use  all  legal  means  to  collect  the  same,  by  suit  or  other- 
wise.    Intervener  herein  is  a  stockholder,  and  upou 
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notice  from  the  receiver  of  the  aseesment,  and  a  demand 
for  payment,  she  presented  her  petition  of  intervention, 
in  which  ehe  claims  that  the  court  had  not  jurisdiction 
to  make  the  assesement;  that  the  assessment  was 
erroneous,  because  premature,  and  not  supported  by 
adequate  and  proper  proceedings;  and  that  the  act  cre- 
ating the  liability  was  unconstitutional  and  void.  She 
asked,  as  relief,  that  the  order  of  assessment  be  set 
asdde,  and  that  the  receiver  be  directed  to  take  no 
further  steps  or  proceedings  thereunder.  The  court 
sustained  a  demurrer  to  the  petition,  and  the  appeal  is, 
by  the  intervener,  from  such  ruling. — Affirmed. 

Kean  dk  Sherman  for  appellant. 

Swatij  Lawrence  <&  Swany  J.  S.  Lothrop,  and  Black 
&  Goodwin  for  appellee. 

Gbangbr,J. — I.  The  question  is  first  presented 
whether  the  court,  in  an  ex  parte  proceeding,  can  make 
a  valid  assessment  on  the  stockholders.    Much  depends 

on  the  effect  to  be  given  to  the  assessment  when 
1  made.    If  it  is  to  have  a  conclusive  effect, — ^that 

is,  if  it  is  to  have  the  effect  of  an  adjudication  so 
as  to  preclude  an  inquiry  thereafter  into  its  correctness 
in  any  essential  particular, — we  think  it  cannot  be 
done.  But,  if  such  an  assessment  is  only  intended  for, 
and  to  have  the  effect  of,  an  ascertainment  by  the  court 
of  probable  conditions,  with  the  right  of  a  stockholder  to 
take  issue  and  have  his  liability  judicially  determined 
whenever  there  is  an  attempt  to  enforce  the  assess- 
ment, then  we  think  such  an  assessment  can  properly 
be  made.  This  is  no  more  than  to  say  that  the  court 
may,  from  the  record,  aided  by  other  information, 
determine  ^Wma/aci^  the  extent  of  the  fund  necessary 
to  discharge  the  liabilifr  of  the  stockholders  under  the 
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act,  and,  upon  such  a  determination,  authorize  the  col- 
lection of  the  same,  when,  in  a  suit  to  enforce  such  pay- 
ment, the  stockholders  may  contest  his  liability 
unaffected  by  euch  determination.  We  regard  the 
assessment  in  this  case  no  more  than  such  a  determina- 
tion, and  with  no  other  legal  effect  than  s&  we  have 
stated.  Of  thte  determination  or  assessment  appellant 
was  notified.  She  thus  had  the  opportunity  to  investi- 
gate and  know  of  her  liability,  and  make  payment  with- 
out cost,  if  she  thought  herself  liable,  or,  if  not,  to  con- 
test her  liability  without  prejudice  from  the  assess- 
ment made.  Such  a  procedure  seems  to  be  in  accord 
with  good  business  judgment,  and  without  a  disad- 
vantage in  the  preservation  of  legal  rights.  In  a  quite 
recent  case  in  Washington,  to  be  hereafter  cited,  speak- 
ing of  such  liabilities  under  the  laws  of  the  different 
states,  in  considering  a  method  of  procedure  under  a 
la\v  similar  to  ours,  it  is  said  that  some  statutes  "pro- 
vide the  mode  of  enforcing  the  right;  others  leave  it  for 
the  judiciary  to  work  out  the  method," — and  the  case 
adopts  a  method  designed  to  give  effect  to  the  spirit  of 
the  law  in  that  state,  as  no  method  of  procedure  is  pre- 
scribed. The  same  is  true  of  our  law.  It  is  also  to  be 
said  that  preliminary  assessments,  varying  in  form  and 
method,  are  of  general  observance,  where  liabilities  of 

such  a  nature  are  to  be  enforced.    Our  statute 
2  creating  the  liability  is  section  1,  chapter  208, 

Acts  Eighteenth  General  Assembly,  as  follows: 
"That  all  stockholders  or  shareholders  in  associations 
or  corporations  organized  under  said  chapter  one  afore- 
said, for  the  purpose  of  transacting  a  banking  business, 
buying  or  selling  vexchange,  receiving  deposits  of 
money,  or  discounting  notes,  shall  be  individually  and 
severally  liable  to  the  creditors  of  such  association  or 
corporation  of  which  they  are  stockholders  or  share- 
^holders,  over.and.^bQve.tl^e., amount  of  stock  by  them 
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held  therein,  to  an  amount  equal  to  their  respective 
Bharee  so  held  for  all  its  liabilities  accruing  while  they 
remained  such  stockholders;  and  should  any  such  asso- 
ciation or  corporation  become  insolvent,  and  its  assets 
be  found  insufficient  to  pay  its  debts  and  liabilities,  its 
stockholders  may  be  compelled  to  pay  such  deficiency 
in  proportion  to  the  amount  of  stock  ov^^ned  by  each, 
not  to  exceed  the  extent  of  the  additional  liability 
hereby  created."  The  case  of  Le  Mars  Ins.  Co.  v.  Hildreth^ 
55  lov^^a,  248,  may  seem  not  to  be  in  harmony  v«^ith  our 
conclusion  in  this  case.  An  assessment  was  held  in  that 
case  to  be  an  adjudication,  and  void,  where  the  stock- 
holder was  not  made  a  party.  An  examination  of  that 
case  shows  a  purpose  in  making  the  assessment, 
because  of  a  form  of  notice,  and  the  character  of  the 
assessment  made,  to  fix  the  liability  of  the  stockholder 
by  the  assessment.  The  action  was  to  recover  on  the 
assessment  as  fixing  the  liability  of  the  stockholder. 
It  is  therein  stated  that  "the  plaintiff  claims  in  his 
petition  that  the  defendant  is  bound  by  the  assessment 
made  against  him."  With  our  construction  of  the  order 
of  assessment  in  this  case,  that  case  is  clearly  dis- 
tinguishable, for,  in  an  action  to  recover,  the  assess- 
ment will  serve  only  as  a  guide  to  the  amount  of 
recovery. 

II.  There  is  also  a  claim  that,  before  the  stockhold- 
ers can  be  made  liable  under  the  act  in  question,  the 
assets  of  the  bank  must  be  exhausted;  that  is,  as  we 
understand,    all    the    assets    in    the    hands    of    the 

receiver  must  be  applied,  and  the  liability 
3  is    for    the    deficiency.     We    have    no    doubt 

that  the  deficiency  measures  the  extent  of 
the  liability  of  stockholders  under  the  act;  but 
we  do  not  concur  in  the  claim  that  the  ai^sets 
must  first  be  applied,  so  that  the  receiver  has  no 
part  of  them  on  hand.    It  is  likely  true  that,  pending 
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the  collection,  conversion,  and  application  of  the  assets, 
the  precise  deficiency  cannot  be  known,  and  if  the 
thought  ifi  that  the  only  right  of  the  creditors  of  the 
bank  is  to  have  the  exact  liability  of  each  stockholder 
first  determined,  and  that  amount,  and  that  only,  col- 
lected, we  cannot  concur  in  it.    Section  2  of  the  act  is 
important  in  this  connection.   It  is  as  follows :   "Should 
the  whole  amount  for  which  the  stockholders  are  made 
individually  responsible  as  provided  by  section  1  of 
this  act  be  found  in  any  case  to  be  inadequate  to  the 
payment  of  all  the  debts  of  any  such  aseociation  or  cor- 
poration, after  the  application  of  its  assets  to  the  pay- 
ment of  euch  debts,  then  the  amount  due  from  such 
stockholders  on  account  of  their  individual  liability 
created  by  this  act,  as  such,  shall  be  distributed  equally 
among  all  the  creditors  of  such  corporation  in  propor- 
tion to  the  amount  due  to  each.''    It  will  be  seen  that 
the  law  contemplates  the  collection  and  distribution 
of  a  fund,  the  distribution  to  be  after  the  application 
of  the  assets,  if  we  follow  the  letter  of  the  law.    But  the 
liability  for  the  payment,  to  create  the  fund,  is  not 
made  to  depend  on  the  application  of  the  assets,  but  on 
the  fact  of  the  insolvency  of  the  bank.    The  first  section 
of  the  act  fixes  the  conditions  as  to  liability  for  pay- 
ment, and  the  second  section  fixes  the  conditions  under 
which  the  payment,  when  made,  shall  be  applied.    It 
will  be  noticed,  and  it  is  important,  that  the  first  sec- 
tion simply  deals  with  the  facts  that  create  and  limit 
the  liability  of  the  stockholders.    The  second  section 
deals  only  with  the  facts  to  govern  the  application  of 
the  money  when  collected.    Now,  our  thought  is,  con- 
ceding for  the  present  the  right  of  a  receiver,  in  such 
a  case,  to  collect  and  distribute  the  fund,  that  the  lia- 
bility of  the  stockholder  for  payment  does  not  depend 
on  conditions  that  accurately  fix  the  extent  of  his  liabil- 
ity, but  on  the  facts  of  the  insolvency  of  the  bank  and  a 


3ct.  1897]  State  v.  Union  Stock  Yds.  State  Bane.  656 

liability  of  the  stockholder,  because  such  when  the 
debts  accrued.  With  the  facts  established  to  fix  a 
liability  to  the  fund,  we  think  it  is,  primarily,  for  the 
full  amount  contemplated  by  the  act,  subject  to  such 
an  interest  in  the  fund,  when  created,  as  will  entitle 
him  to  hifl  proportion  of  any  balance  unexpended  upon 
final  settlement.  If  the  conditions  are  such  that  the 
court  or  receiver  shall  attempt  to  collect  less  than  the 
full  amount,  df  course  it  is  nothing  of  which  the  stock- 
holder can  complain,  and  we  are  not  saying  that  more 
should  be  collected  or  demanded  than  the  conditions 
seem  to  justify.  But  it  can  be  readily  seen  that 
accuracy,  as  to  amount,  is  impracticable,  if  not  impos- 
sible, because  the  expenses  of  collection  and  distribu- 
tion cannot  be  known  beforehand,  and,  if  the  assets  of 
the  bank  were  previously  exhausted,  there  would  be  no 
other  fund  from  which  to  pay  such  expenses.  We  think, 
in  such  cases,  the  time  for  collection,  and  amount  to  be 
collected,  can  best  be  left  to  the  sound  discretion  of  the 
court;  for  we  deal  now  only  with  cases  where  the  bank 
estate  is  in  process  of  liquidation,  by  a  proceeding  in 
court,  by  direction  of  the  auditor  of  state.  It  is  a  case 
in  which  the  state  has  in  charge  the  settlement  of  the 
bank  affairs.    See  Code,  sections  1571, 1572. 

III.  It  is  claimed  that  chapter  208,  Acts  Eight- 
eenth General  Assembly,  being  the  act  under  which  the 
liability  of  stockholders  is  created,  is  unconstitutional 

because  not  submitted  to  a  vote  of  the  people, 
4  under  the  provisions  of  article  8,  section  5,  of 

the  constitution  of  the  state,  as  follows:  "No 
act  of  the  general  assembly  authorizing  or  creating  cor- 
porations or  associations  with  banking  powers,  nor 
amendments  thereto,  shall  take  effect,  or  in  any  man- 
ner be  in  force,  until  the  same  shall  have  been  sub- 
mitted, separately,  to  the  people,  at  a  general  or  special 
election,  as  provided  by  law,  to  be  held  not  less  than 
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three  months  after  the  passage  of  the  act,  and  shall 
have  been  approved  by  a  majority  of  all  the  electors 
voting  for  and  against  it  at  such  election/'  This  article 
of  the  confititution  received  construction  in  Allen 
V.  Clayton,  63  Iowa,  11,  and  it  was  there  held  that 
section  5,  with  other  sections,  had  reference  only  to 
banks  of  iseue.  Chapter  208  is  amendatory  of  the 
general  incorporation  act,  being  chapter  1,  title  9, 
Oode.  Neither  the  act  amended,  nor  the  amendment, 
creates  or  authorizes  a  corporation  or  association 
with  banking  powers  as  intended  by  the  constitutional 
provision.    The  acts  do  not  authorize  banks  of  iseue. 

IV.  Another  claim  against  the  validity  of  the 
assessment  is  that  the  liability  of  stockholders  under 
the  act  is  not  an  asset  of  the  bank,  so  that  it  is  a  matter 

within  the  jyower  or  authority  of  a  receiver,  and 
5  hence  that  the  liability  of  the  stockholder  is 

directly  to  the  creditors  of  the  bank  after  the 
bank  assets  are  exhausted.  In  this  respect  reliance  is 
placed  on  many  authorities  which  hold  that  such  liabil- 
ities, or  the  money  received  therefrom,  are  not  assets  of 
the  bank,  and  that  a  receiver  has  no  authority  to  collect 
or  apply  them.  That  may  be  stated  as  the  general  rule. 
The  rule,  however,  is  not  without  its  exceptions,  caused 
sometimes  by  statutory  enactments,  and  at  others  by 
judicial  construction.  The  general  rule,  as  stated,  has 
usually  been  announced  in  cases  of  voluntary  assign- 
ments or  receiverships,  at  the  instance  of  creditors, 
with  no  statutory  limitation  or  direction  as  to  the  appli- 
cation of  the  money  when  collected.  Mr.  Thompson,  in 
his  CJommentaries  on  the  Law  of  Corporations  (volume 
3,  section  3561),  having  stated  the  general  rule,  says  the 
rule  has  been  changed  by  statute.  The  text  is  supported 
by  a  citation  to  Story  v.  Furman,  25  N.  Y.  214.  That 
case  deals  quite  elaborately  with  the  right  of  a  receiver 
to  collect  and  distribute  money  due  from  stockholders 
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under  euch  an  act.  It  is  said  in  the  case  that  "this 
stockholders'  liability  constituted  a  fund  for  the  pay- 
ment of  all  the  corporate  debts  after  its  assets  were 
exhausted,  and,  if  it  was  insufficient  to  pay  all  the  debts, 
it  must  be  distributed  among  the  creditors  upon  equita- 
ble principles,"  etc.  That  is  the  law  of  this  state.  In 
that  case,  after  a  full  discussion  of  the  facts  and  law  to 
justify  a  recovery  by  the  receiver,  it  is  said:  "Inde- 
pendently of  these  views,  which  relate  chiefly  to  the 
arguments  addressed  to  us  on  the  hearing,  I  should  ba 
prepared  to  reverse  the  judgment  of  the  court  below, 
and  affirm  the  judgment  of  the  referee,  upon  another 
distinct  ground.  I  do  not  see  why  the  order  appointing 
the  plaintiff  receiver  did  not  vest  him  with  ample 
authority  to  enforce  the  stockholders'  liability  under 
the  statute*  Such  liability  is  clearly  a  fund  in  equity 
for  the  jmyment  of  the  debts  of  the  corporation.  The 
receiver  was  appointed  in  a  suit  instituted  by  creditors, 
and  in  behalf  of  all  the  creditors  of  the  corporation.  He 
was  expressly  authorized,  by  the  order  of  the  supreme 
court,  to  commence  an  action  against  each  and  all  of  the 
stockholders  of  said  corporation  who  are  solvent,  for 
the  recovery  of  such  a  contributory  sum  from  each 
solvent  stockholder,  not  exceeding  the  whole  amount  of 
stock  owned  by  them,  as  will  be  necessary  to  satisfy  any 
deficiency  that  might  exist  in  the  payment  of  the  debts 
of  the  said  corporation.''  It  is  further  said  in  the  opin- 
ion: "I  do  not  see  why  this  order  was  not  entirely 
within  the  authority  and  jurisdiction  of  the  supreme 
court  as  a  court  of  equity  as  an  original  equity  i)ower  at 
common  law.  The  appointment  of  a  receiver  was  the 
only  appropriate  mode  to  reach  and  collect  this  equita- 
ble fund,  the  personal  statute  liability  of  the  stock- 
holders, for  distribution  among  the  creditors.'^  This 
extended  quotation  is  justified  because  of  the  impor- 
tance of  the  rule  announced.    It  will  be  seen  that,  after 
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the  conclusion  that  a  fund  is  to  be  collected  for  difftribu- 
tion  among  creditors,  it  announces  a  broad  common  law 
rule,  that  is  an  exception  to  the  general  rule,  that  a 
court  of  equity  possesses  an  inherent  common  law  juris- 
diction to  appoint  a  receiver  with  authority  to  collect 
and  distribute  the  fund.    This  case  is  frequently  cited 
in  the  books,  and  is  nowhere  criticised.    In  High  on 
Receivers  (section  317a),  the  exception  to  the  general 
rule  is  noticed,  and  it  is  there  said:    "But  under  a 
statute  making  all  persons  composing  the  corporation 
liable  to  the  extent  of  their  respective  shares  of  stock, 
for  all  debts  due  at  the  time  of  the  dissolution  of  the 
corporation,  a  receiver,  appointed  in  an  action  brought 
in  behalf  of  all  the  creditors  to  wind  up  the  corporation, 
may  enforce  the  liability  against  the  shareholders." 
This  text  is  also  supported  by  a  reference  to  Story  v. 
Furman,  supra.    In  the  authorities  cited  as  sustaining 
the  right  of  a  receiver  to  collect  and  distribute  this  fund, 
it  is  stated  that  the  rule  obtains  where  all  the  stock- 
holders are  liable  for  all  the  debts  of  the  corporation. 
Our  law  provides  that  stockholders  shall  only  be  liable 
for  debts  accruing  while  they  remained  stockholders, 
and  it  is  thought  by  some  that  this  provision  operates 
against  the  authority  of  the  receiver.    While  this  lan- 
guage is  included,  with  the  other  language,  in  announc- 
ing the  rule,  it  nC)where  appears  that  it  is  regarded  as 
a  controlling  fact,  or  one  essential  to  the  application  of 
the  rule.    Without  exception,  we  think,  where  the  law 
contemplates  a  fund  for  distribution,  it  must  be  done  by 
a  receiver,  assignee,  trustee,  or  some  such  officer  of  the 
court.    If  it  be  in  an  equitable  proceeding  by  a  creditor, 
wherein  all  persons  interested  are  made  parties,  the 
fund  must  be  collected  and  distributed  under  the  direc- 
tion of  the  court,  and  this  must  be  done,  of  course,  by 
some  person  selected  for  that  purpose.    It  is  difficult  to 
understand  why  the  court,  with  the  receiver  as  its  agent, 
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may  not  as  equitably  deal  with  the  situation  to  arise 
from  this  provision  of  our  statute  as  it  could  in  the  same 
kind  of  an  action,  at  the  instance  of  a  creditor,  with 
some  person  appointed  to  make  a  distribution.  In  both 
cases  the  entire  matter  is  under  the  control  and  direc- 
tion of  the  court.  This  provision  of  the  statute  does  not, 
of  course,  operate  to  defeat  the  provision  as  to  pro  rata 
distribution,  and,  wherever  that  is  to  be  done  by  the 
court,  it  is  one  of  equitable  cognizance.  It  may  be  said 
that,  so  far  as  we  have  observed,  our  statute  is  unlike 
any  under  which  the  general  rule,  above  stated,  has 
been  announced.  It  is  also  to  be  said  that  chapter  208, 
giving  rise  to  this  liability  of  stockholders,  is  made,  by. 
its  terms,  a  part  of  the  general  incorporation  law  under 
which  the  defendant  bank  was  organized.  That  law 
contains  the  provisions  under  which  the  state,  on  the 
relation  of  the  attorney  general,  is  to  commence  such 
suits  to  wind  up  such  corporations,  and  all  its  pro- 
visions are  to  be  construed  together.  It  would  seem 
like  a  strange  and  uncalled  for  state  of  affairs  for  the 
suit,  at  the  instance  of  the  state,  to  proceed  until  the 
assets  of  the  bank  were  exhausted,  and  then  subject  the 
creditors  to  delays,  and  the  annoyance  of  another  like 
suit,  at  their  own  instance,  to  collect  and  distribute  this 
fund.  See,  for  a  case  in  point  and  quite  fully  consid- 
ered, Wilson  V.  Book,  13  Wash.  676  (43  Pac.  Eep.  939). 
See,  also,  Watterson  v.  Masterson,  15  Wash.  511  (46  Pac. 
Rep.  1041).  We  reach  the  conclusion  that  the  assess- 
ment is  not  invalid  because  of  a  want  of  authority  for  a 
receiver,  in  case  of  a  valid  assessment,  to  collect  and 
distribute  the  fund  under  orders  of  the  court.  From 
these  considerations  it  follows  that  the  judgment  of  the 
district  court  must  be  affirmed. 
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Supplemental  Opinion  on  Reheabing. 

Thursday,  October  28, 1897. 

Overruled. 

Granger,  J. — Inan  application  for  a  re-hearing,  it  is 
urged  that  the  opinion,  wherein  it  states  the  effect  of  the 
order  of  assessment  when  a  suit  is  brought  to  enforce 
payment,  is  not  in  harmony  with  the  rule  stated 
6  in  Schoonover  v.  Hinckley,  48  Iowa,  82,  and  Stew- 

art V.  Lay,  45  Iowa,  604.  In  view  of  the  language 
used,  the  claim  is  not  without  support.  We  understand 
the  rule  to  be,  as  to  the  appointment  of  a  receiver  and 
the  making  of  such  an  assessment,  that  all  matters 
that  necessarily  inhere  in  the  orders  by  which  such 
results  are  attained, — that  is,  matters  to  l>e  considered 
and  determined  in  making  the  orders, — are  adjudicated 
and  conclusively  settled,  except  in  so  far  as  they  be 
changed  by  vacation  or  modification  in  the  receiver- 
ship proceeding  upon  application  of  parties  interested, 
whether  stockholders  or  others.  It  is  definitely  settled 
in  Stewart  v.  Lay,  supra,  that  none  of  these  matters 
can  be  set  up  in  an  action  brought  by  the  receiver  under 
direction  of  the  court.  It  is  urged  to  us  that  one  of  the 
district  courts  of  the  state  has  held, — following  the 
opinion  in  this  case, — that  in  an  action  on  such  an 
assessment  the  amount  of  recovery  cannot  be  contro- 
verted. Such  a  holding  is  correct.  It  was  one  of  the 
matters  considered  and  determined  in  making  the  order 
of  assessment,  and,  if  erroneous,  the  error  must  be 
cured  in  the  same  proceeding.  With  the  opinion  thus 
modified,  we  are  content  with  its  conclusion,  and  the 
petition  for  a  re-hearing  is  overruled. 
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Bxecntlon  Sale:    rigihts  of  pukchasbb.    A  purchaser  at  execution 

5  sale  takes  subject  to  the  rights  of  the  parties  as  they  shall  be 
adjudicated  in  the  action  then  pending,  and  by  virtue  of  whicli 
the  property  is  sold. 

Sabregatlont    dbfaclt.    By  reason  of  a  defendant's  guaranty  of  the 

1  note,  he  was  entitled,  even  before  payment  of  the  note,  to  have 
4    provision  made  for  his  subrogation  to  the  rights  of  the  mortgagors, 

6  entitling  him  to  relief,  and  the  decree  in  favor  of  the  judgment 
creditor  should  be  set  aside  for  want  of  notice  to  him  and  wrong- 
ful entry  of  default. 

DEBMBRy  J.,  dissenting. 

Defaolt:    application  to  open.    An  application  to  set  aside  a 
4    default  and  a  decree  wrongfully  entered,  is  not  governed  by  Code 

7  1878,  sections  2337,  2838,  providing  for  applications  for  new  trial. 

Appeal.    Where  appellee  denies  that  an  agreed  statement  of  facts  has 

2  been  made  a  part  of  the  record  on  appeal,  and  there  is  no  response 
to  the  denial,  except  in  argument,  the  statement  will  be  stricken 
out  from  the  abstract. 

DEFAULT:    Estoppel  to  appeal.    Defendant  was  the  payee  and  guar- 

1    antor  of  a  note,  secured  by  mortgage,  given  for  the  price  of  the 

land  mortgaged.    A  bill  was  filed  by  the  assignee  of  the  note 

and  mortgage.     Defendant  was  defaulted  and  judgment  was 

8  rendered  against  him  and  the  mortgagors  for  the  amount  of  the 
note,  and  the  mortgage  was  foreclosed.    A  counter-claim  was  filed 

4  by  a  judgment  creditor  claiming  a  lien  prior  to  the  mortgage, 
which  was  allowed.  Defendant  was  made  a  party  to  but  was  not 
served  with  notice  of  the  filing  of  said  counter-claim,  and  default 
was  entered  against  him.  Held,  that  though  the  owner  of  the 
mortgage  did  not  appeal  from  the  order  allowing  the  said  claim 
as  a  prior  lien,  defendant,  as  guarantor  of  the  note,  was  not 
thereby  estopped  from  appealing  from  the  refusal  of  the  court  to 
set  aside  so  much  of  the  decree  as  affected  his  rights. 


Appeal  from  Van  Buren  District  Court. — Hon.  T.  M. 
Feb,  Judge. 


Thursday,  October  28, 1897. 
Vol.  103  la— 36 
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•Action  in  equity  to  recover  the  amount  due  on  a 
promissory  note  and  for  the  foreclosure  of  a  mortgage 
given  to  secure  its  paymept.  Marion  Poling  and  Luella 
Poling,  who  were  the  makers  of  the  note,  the  payee  and 
guarantor,  Ferguson,  and  Nichols,  Shepard  &  Co.,  were 
made  parties  defendant.  Judgment  by  default  was 
rendered  against  the  Polings  and  Ferguson  for  the 
amount  due  on  the  note,  and  the  mortgage  was  fore- 
closed as  to  them,  and  the  cause  was  continued  as  to 
Nichols,  Shepard  &  Co,  At  a  subsequent  term  the 
plaintiff  dismissed  his  action  as  against  that  company, 
and  a  decree  was  rendered  in  its  favor.  Ferguson  after- 
wards appeared,  and  asked  to  have  his  default  and 
the  decree  rendered  in  the  cause  set  aside.  The  court 
granted  but  a  part  of  the  relief  he  demanded,  and  from 
its  refusal  to  grant  more,  he  appeals. — Reversed. 

Mitchell  &  Sloan  for  appellant. 

Wherry  &  Walker  for  appellee. 

Robinson,  J. — The  note  upon  which  the  plaintiff 
obtained  judgment  was  dated  December  31, 1891.    The 
mortgage  was  upon  one  hundred  and  twenty  acres  of 
land  in  Van  Buren  county,  and  was  recorded  on 
1  the  twenty-second  day  of  January,  1892.     Its 

date  is  not  shown.  The  answer  of  Nichols,  Shep- 
ard &  Co.  is  in  the  nature  of  a  counter-claim,  and  states 
that  on  the  twenty-fifth  day  of  November,  1885,  the 
company  recovered  in  the  circuit  court  of  Van  Buren 
county  against  the  defendant  Marion  Poling  a  judg- 
ment of  which  a  large  amount  was  unpaid;  that  Marior 
Poling  purchased  the  land,  and  received  a  conveyance 
therefor  on  the  thirty-first  day  of  December,  1891;  and 
that  from  that  date  the  judgment  became  and  was  a 
lien  on  the  land,  and  that  the  mortgage  became  a  lien 
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upon  the  land  as  against  the  judgment  creditors  only 
from  and  after  its  filing  for  record.  NicJiols,  Shepard 
&  Co.  asks  that  its  judgment  be  declared  to  be  a  lien 
upon  the  mortgaged  premises  prior  and  senior  to  the 
lien  of  the  mortgage,  and  that  the  equity  of  redemption 
of  the  plaintiff  and  all  of  the  defendants,  in  the  mort- 
gaged premises,  be  foreclosed  and  forever  barred.  To 
that  answer  the  plaintiff  filed  a  reply,  in  which  he 
admitted  the  rendition  of  the  judgment,  but  denied  that 
it  was  superior  to  the  lien  of  the  mortgage,  and  alleged 
that  the  mortgage  was  given  for  purchase  price  of  the 
mortgaged  premises.  The  decree  rendered  in  favor  of 
Nichols,  Shepard  &  Co.,  adjudged  the  Polings  and  Fer- 
guson to  be  in  default,  and  that  the  judgment  in  its 
favor  was  a  lien  upon  the  mortgaged  premises  senior 
to  the  lien  of  the  mortgage.  The  equity  of  redemption 
of  the  Polings  was  foreclosed.  The  motion  of  Ferguson 
to  set  aside  the  default  and  decree  was  based  upon  his 
affidavit,  which  showed  that  he  was  one  of  the  defend- 
ants in  the  action;  that  he  had  no  notice  or  knowledge 
of  the  counter-claim  of  Nichols,  Shepard  &  Co.,  and  that 
he  first  learned  of  the  default  as:ainst  him  and  the 
decree  in  favor  of  the  company  on  the  day  the  affidavit 
was  made.  The  affidavit  further  states  that  Ferguson 
eold  the  land  in  question  to  the  Polings,  and  that  the 
mortgage  was  for  the  purchase  price  of  the  land;  that 
the  judgment  in  favor  of  the  company  was  obtained 
long  prior  to  the  sale  of  the  land  and  the  execution  of 
the  mortgage,  and  is  not,  in  law  or  in  equity,  senior  to 
the  mortgage,  and  that  such  an  issue  did  not  neces- 
sarily arise  in  the  foreclosure  proceedings;  that  Fergu- 
son sold  the  mortgage  to  the  plaintiff,  and  that  in  the 
proceedings  to  foreclose  it  Ferguson  was  made  a 
defendant  because  of  the  fact  that  he  was  indorser  of 
the  note.    Upon  considering  the  motion  of  Ferguson 
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the  district  court  found  that,  no  notice  of  the  counter- 
claim having  been  served  upon  him,  the  motion  should 
be  sustained  so  far  as  the  decree  purported  to  be 
against  him,  and  the  decree  was  accordingly  modified 
by  striking  therefrom  that  part  which  purported  to 
enter  a  default  or  decree  against  him.  The  motion,  eo 
far  as  it  applied  to  the  decree  against  Manning,  was 
overruled,  and  of  that  part  of  the  order  the  appellant 
complains. 

I.  The  abstract  contains  what  purports  to  be  an 
agreed  statement  of  facts,  signed  ty  the  attorneys  tor 
the  plaintiff  and  for  Nichols,  Shepard  &   Co.    The 

appellee,  in  an  additional  abstract,  denies  that 

2  it  was  ever  made  a  part  of  the  record.    To  that 
denial  there  is  no  response  except  in  argument, 

and  it  must  therefore  be  taken  as  true,  aiid  a  motion  to 
strike  it  from  the  abstract  has  been  sustained. 

II.  The  application  of  Ferguson  did  not  show  any 
ground  for  setting  aside  the  default  and  judgment 
which  Manning  obtained,  and  the  judgment  in  his  favor 
must  be  regarded  as  final  and  conclusive  as  against 

Ferguson.     It  is  contended  that  the  decree  in 

3  favor  of  Nichols,  Shepard  &  Co.  as  against  Man- 
ning is  also  final,   and  that,   as  he  has  not 

appealed  therefrom,  Ferguson  cannot.  It  is  also 
claimed  that  the  attempt  of  the  latter  to  have  the  decree 
against  Manning  set  aside  must  be  regarded  as  an 
attempt  to  intervene,  and  that  it  was  too  late.  The 
appeal  of  Ferguson  is  not  from  the  decree  against  Man- 
ning, but  must  be  regarded  as  from  the  refusal  of  the 
court  to  set  aside  so  much  of  it  as  affected  his  claim  to 
the  mortgaged  property.  The  fact  that  Manning  dis- 
missed his  petition  before  the  decree  was  rendered  did 
not  affect  the  right  of  the  defendant  company  to  insis*^ 
upon  a  hearing  on  its  counter-claim;  and,  since  Man- 
ning did  not  appeal  from  the  decree  rendered  on  that 
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hearing,  that  decree  is  final  as  to  him.  But  the  counter- 
claim asked  affirmative  relief  as  against  the  appellant, 
and  he  was  entitled  to  notice  of,  and  an  opportunity  to 
be  heard  as  to  that  claim.  The  district  court  could, 
therefore,  upon  a  proper  application,  rightly  set  aside 
the  default  in  favor  of  the  company,  And  so  much  of 
the  decree  as  affected  the  rights  of  the  appellant; 
but  the  court  refused  to  set  aside  so  much  of  it  as 
was  against  the  property  involved  in  the  action. 
Ferguson  was  not  a  mere  intervener,  but  had  been 
made  a  party  to  the  counter-claim  by  reason  of  the 
demand  for  relief  against  him  which  had  been  made, 
and  an  application  by  him  to  set  aside  the  decree  so  far 
as  it  affected  his  interests  was  proper.  By  reason  of  his 
application  he  submitted  himself  to  the  jurisdiction  of 
the  court  as  to  the  counter-claim,  and  is  bound  by  the 
decree  rendered  thereon  so  long  as  it  is  in  force.  There- 
fore he  has  the  right  to  have  the  ruling  of  the  district 
court  which  denied  him  the  relief  he  asked  reviewed  by 
means  of  an  appeal. 

III.    We  are  next  required  to  determine  whether 
the  appellant  showed  such  an  interest  in  the  mortgaged 
property  as  to  entitle  him  to  have  the  decree  as  to  that 
set  aside  or  modified.    The  effect  of  the  action 
4  of  the  district  court  was  to  set  aside  the  default 

and  decree  so  far  as  they  affected  the  appellant 
I)ersonally,  and  to  refuse  to  set  them  aside  so  far  as 
they  affected  the  mortgaged  property.  To  entitle  the 
appellant  to  have  the  default  set  aside  it  was  necessary 
for  him  to  file  an  affidavit  of  merits  which  should  con- 
tain a  statement  of  facts  froto  which  the  court  could 
determine  whether  he  had  a  meritorious  defense  to  the 
counter-claim.  Code  1873,  section  2871;  King  v.  Stew- 
art^ 48  Iowa,  334.  We  have  set  out  so  much  of  the  affi- 
avit  which  the  appellant  filed  in  support  of  his  applica- 
tion as  can  be  claimed  to  show  the  interest  which  he 
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asserts  in  the  property  in  question.  In  its  additional 
abstract,  Nichols,  Shepard  &  Co.  shows  that,  in  July, 
1894,  which  was  more  than  nine  months  before  the 
decree  in  question  was  rendered,  the  mortgaged  prem- 
ises were  sold^to  the  appellant  under  a  special  execu- 
tion which  issued  on  the  judgment  in  favor  of  the  plain- 
tiff and  against  the  Polings  for  about  the  sum  required 
to  satisfy  the  judgment.  The  indorsement  of  the  appel- 
lant on  the  note  which  the  mortgage  in  question 
secured  was  in  words  as  follows:  "For  value  received, 
I  guarantee  the  payment  of  the  within  note  at  maturity. 
[Signed]  D.  W.  Ferguson.'^  The  record  submitted  to 
us  does  not  contain  the  evidence  upon  which  the  cause 
on  the  counter-claim  was  tried,  and  it  must  be  presumed 
that  it  was  shown  that  the  judgment  of  Nichols,  Shep- 
ard &  C5o.  was  a  lien  upon  the  land  in  question  senior 
to  that  created  by  the  mortgage.  The  alleged  stipula- 
tion of  facts  which  has  been  stricken  from  the  abstract 
did  not  show  that  the  mortgage  was  given  to  secure  the 
purchase  price.  But  for  the  purpose  of  appellant's 
application  it  must  be  assumed  by  us  that  the  state- 
ments of  his  affidavit,  so  far  as  they  recite  alleged  facts, 
and  not  conclusions  of  law,  are  true.  The  question, 
then,  arises  whether  the  fact  that  the  note  was  given 
to  secure  the  purchase  price  of  the  land,  and  that  it  was 
indorsed  as  stated,  and,  with  the  mortgage,  was  sold 
to  the  plaintiff,  gave  to  the  appellant  an  interest  in  the 
'  land  which  he  is  entitled  to  have  protected  in  this 

action.  We  do  not  think  he  can  claim  anything 
5  in  this  case  from  his  mere  purchase  of  the  land 

at  execution  sale,  for  the  reason  that  he  pur- 
chased subject  to  the  rights  of  the  parties  as  they  should 
be  adjudicated  in  the  action  which  was  then  pending  to 
determine  whose  lien  upon  the  land  was  the  senior  one. 
Bider  v.  Kelso,  53  Iowa,  369.    Nor  do  we  understand 
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him  to  make  any  claim  of  that  kind,  although  it  is  dis- 
cussed by  the  appellant;  but  he  bases  his  objection  to 
the  ruling  of  the  district  court  upon  the  interest  which 
he  claims  was  created  by  his  indorsement  of  the  note. 

He  insists  that  by  reason  of  that  indorsement  he 
6  had  a  vested  right,  contingent  upon  his  payment 

of  the  note,  to  be  subrogated  to  the  rights  of  the 
plaintiff  as  against  the  land,  and  that  a  court  of  equity 
would  take  cognizance  of  that  contingent  right,  and 
make  provisions  for  its  enforcement.  As  between  them- 
selves, Ferguson  was  surety  for  the  makers  of  the  note. 
It  represented  their  debt,  the  payment  of  which  he  had 
guaranteed ;  and  it  is  well  settled  that  in  such  cases,  if 
the  surety  pay  the  debt,  he  is  entitled  to  the  benefit  of 
all  securities  which  the  principal  debtor  has  placed  in 
the  hands  of  his  creditors  to  secure  the  debt.  Rand  v. 
Barrett,  66  Iowa,  736;  City  of  Keokuk  v.  Love^  31  Iowa, 
123;  3  Pomory,  Equity  Jurisprudence,  section  1419,  and 
note;  24  Am.  &  Eng.  Enc.  Law,  187;  2  Brandt,  Surety- 
ship and  Guaranty,  section  298.  In  City  of  Keokuk  v. 
Love,  supra,  the  right  of  sureties  to  have  provision  for 
subrogation  made  before  they  had  paid  the  debt  of  their 
principal  was  considered,  and  held  to  exist.  In  that 
case  the  sureties  had  not  paid  the  debt  when  the  judg- 
ment was  rendered,  and  the  trial  court  did  not  provide 
for  subrogation.  The  sureties  afterwards  paid  the  debt, 
and  it  was  urged  against  them  on  appeal  that  the  right 
of  subrogation  did  not  exist  when  the  j  udgment  was  ren- 
dered, and  that  a  new  case  could  not  be  made  on  appeal. 
This  court  said  of  those  claims:  "All  this  is  answered 
by  the  single  proposition  that  the  power  of  a  court  of 
equity  is  not  limited  to  settling  the  rights  of  parties 
upon  what  has  been  done  in  the  past,  but  it  reaches 
forth,  and  declares  their  duties  and  rights  for  the  future ; 
and  in  the  exercise  of  this  latter  power  it  should  have 
decreed  that  when  the  sureties  paid  the  debt  of  their 
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principal  they  should  be  eubrogated  to  the  rights  of 
the  creditor/'  What  was  thus  said  is  applicable  in 
this  action,  and  is  decisive  of  the  controlling  question 
inyolved  in  this  appeal. 

IV.  The  appellee  contends  that  the  application  of 
the  appellant  is  governed  by  sections  2837  and  2838  of 
the  Code  of  1873,  and  that  it  is  not  sufficient  to  meet 

their  requirements.  But  those  sections  refer  to 
7  applications  for  a  new  trial,  and  do  not  apply  in 

this  case.  The  appellant  had  not  had  the  benefit 
of  a  trial  before  the  decree  in  question  was  rendered, 
and  his  application  was  not  for  a  new  trial,  but  to  set 
aside  a  default  wrongly  entered,  and  a  decree  wrongly 
rendered,  in  order  that  a  trial  might  be  had. 

V.  We  conclude  that  the  application  of  the  appel- 
lant was  made  in  due  time,  and  that  he  showed  a  mer- 
itorious defense  to  the  claim  of  Nichols,  Shepard  &  C5o., 
and  a  contingent  right  to  subrogation  which  entitled 
him  to  relief.  It  was  a  proper  action  in  which  to  settle 
the  claims  of  the  various  persons  who  were  interested 
in  the  subject-matter  of  the  litigation.  The  appellant 
was  a  party  to  the  action,  and  affirmative  relief  had 
been  asked  against  him  by  Nichols,  Shepard  &  Co.,  and 
granted.  It  was  his  right  to  be  heard  in  his  own  behal{ 
before  judgment  was  rendered  against  him;  and,  as  the 
company  had  not  notified  him  of  its  adverse  claim,  it 
was  his  right,  if  his  affidavit  be  true,  to  have  the  default 
set  aside,  and  to  be  heard  on  the  merits  of  his  claims. 
The  district  court,  therefore,  erred  in  not  fully  setting 
aside  the  default  of  the  appellant,  and  requiring  him  to 
plead  forthwith,  and  issuably.  Code  1873,  section  2871. 
Its  ruling,  so  far  as  it  is  involved  in  this  appeal,  is 

RBVBESED. 

Deemee,  J.  (dissenting.) — The  opinion  holds  that 
the  decree,  as  between  Nichols,  Shepard  &  Co.  and  Man- 
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ning,  ig  conclusive,  and  yet  finds  that  Ferguson,  by 
reason  of  his  l>eing  a  guarantor  of  the  Poling  note,  is 
entitled  to  subrogation,  and  to  rights  superior  to  that  of 
the  creditor.  Manning.  Concede  that  in  a  proper  case 
subrogation  may  be  enforced  in  equity  before  payment 
of  the  debt,  yet  the  right  of  the  guarantor  is  to  be  sub- 
stituted in  the  shoes  of  the  creditor.  Subrogation  is 
the  substitution  of  some  other  person  in  the  place  of 
and  to  the  rights  of  a  creditor.  If  Ferguson  has  any 
right,  it  is  to  be  placed  in  the  same  position,  and 
given  the  same  rights,  as  Manning  has,  when  he  (Fergu- 
son) pays  the  judgment.  It  is  universally  held  that  the 
party  subrogated  can  obtain  no  greater  rights  than 
were  possessed  by  the  one  in  whose  place  he  is  substi- 
tuted. Knapp  V.  Sturges,  36  Vt.  721 ;  Sheldon,  Subroga- 
tion, section  6;  Harris,  Subrogation,  section  489;  24 
Am.  &  Eng.  Enc.  Law,  page  192.  The  opinion  says  that 
the  decree  is  final  as  to  Manning,  and  also  finds  that 
there  was  a  showing  upon  the  trial  that  Nichols,  Shep- 
ard  &  Co/fl  judgment  was  superior  to  Manning's  mort- 
gage. The  effect  of  the  conclusion  reached  by  the 
majority  is  to  give  to  Ferguson,  in  virtue  of  his  right  of 
subrogation,  greater  rights  than  his  creditor  has 
against  Nichols,  Shepard  &  CJo.  It  must  be  remembered 
that  Ferguson  was  in  default  as  to  Manning's  petition, 
and  that  he  made  no  claim  of  a  right  to  subrogation  in 
that  case.  The  decree  on  the  Nichols,  Shepard  &  Co. 
petition  was  set  aside  as  to  Ferguson.  This  is  all  he 
was  entitled  to,  and,  in  my  judgment,  the  case  should  be 

AVFIBMBD. 


S.  K.  Mybbs,  Appellant,  v.  Kittie  Townsbnd. 

Sales:  rescission— replevin.  Plaintiff  in  replevin,  who  relies  in 
his  petition  upon  the  breach  of  a  contract  for  conditional  sale  of 
the  property,  cannot  recover  where  the  defendant  establishes  a 
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right  to  rescind  the  contract  for  fraudulent  misrepresentationa, 
that  rescission  and  return  were  offered  and  demanded  and  that 
plaintiff  has  never  acquiesced  in  such  rescission. 

Appeal  from  Webster  District  Court. — Hon.  B.  P.  Bird- 
8ALL,  Judge. 

Thursday,  October  28,  1897. 

Action  at  law  to  recover  the  poseeesion  of  a  piano 
in  the  defendant'^  poseession  under  a  written  contract, 
by  the  terms  of  which  defendant  agreed  to  pay  therefor 
in  installments.  By  the  terms  of  the  contract  the  title, 
ownership,  and  possession  remained  in  plaintiCF,  and 
he  was  authorized  to  take  po»»assion  of  it  at  any  time, 
even  before  the  maturity  of  the  contract.  He  alleged 
that  but  ten  dollars  had  been  paid  on  the  instrument, 
that  he  had  demanded  possession,  and  that  defendant 
had  refused  to  surrender  it  Defendant  pleaded  that 
the  contract  under  which  she  purchased  was  partly  in 
writing  and  partly  in  parol;  that  the  instrument  was 
warranted;  that  fraud  was  practiced  upon  her  in  its 
eale;  that  fihe  offered  to  rescind  the  contract,  by  tender- 
ing back  the  instrument  she  received,  and  demand- 
ing the  ten  dollars  she  had  paid,  and  the  return  of  an  old 
piano  which  she  had  given  the  plaintiff  as  part  payment 
on  the  new  one,  which  he  refused  to  do.  In  reply  the 
plaintiff  denied  the  alleged  fraud,  and  further  pleaded 
that  when  defendant  offered  to  rescind  he  had  sold  the 
piano,  and  could  not  return  it.  Trial  to  a  jury,  verdict 
and  judgment  for  defendant,  and  plaintiff  appeals. — 
Affirmed. 

Blake  &  Mitchell  for  appellant. 

Teaman  &  Kenyon  for  appellee. 
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Dbbmee,  J. — The  court  instructed  the  jury,  in  effect, 
that  if  defendant   was  induced   to  enter  into  the 
contract  by  means  of  false  and  fraudulent  representa- 
tions of  the  plaintiff,  which  she  relied  upon;  and 
1  if  fiuch  representations  were  known  by  plaintiff 

to  be  false  when  made,  and  they  were  made  for 
the  purpose  of  deceiving  the  defendant,  and  were  such 
as  a  person  of  ordinary  intelligence  and  prudence  would 
ordinarily  act  upon;  and  if  the  defendant,  not  knowing 
of  their  falsity,  was  induced  thereby  to  execute  the  con- 
tract and  part  with  her  property,  and  she  was  dam- 
aged thereby;  and  if  she,  in  reasonable  time  after  the 
discovery  of  the  fraud,-  offered  to  return  said  piano  to 
plaiutiCf  upon  his  returning  to  her  the  old  piano,  and 
plaintiff  was  in  a  condition  so  to  do,  but  refused  to  do  so, 
— then  they  should  find  for  her.  This  instruction  is 
complained  of.  We  think  that  it  was  correct,  as  applied 
to  the  issues  tendered.  The  plaintiff  in  such  an  action 
must  recover  solely  upon  the  strength  of  his  own  title, 
and  not  upon  the  weakness  of  that  of  his  adversary; 
and  he  must,  in  his  petition,  state  the  nature  and  extent 
of  his  interest  in  the  property  sought  to  be  recovered. 
Having  stated  the  nature  and  extent  of  his  interest,  and 
the  grounds  of  his  recovery,  he  must  prove  it,  in  order 
to  be  entitled  to  the  verdict.  Proof  of  some  other  state 
of  facts  entitling  him  to  possession  is  not  sufficient. 
Kern  v.  Wilson^  73  Iowa,  490.  As  plaintiff  was  seeking 
to  recover  under  the  terms  of  a  written  contract,  the 
defenda^nt  could  have  defeated  his  recovery  by  pleading 
and  proving  any  state  of  facts  which  would  have 
avoided  the  contract.  This,  defendant  attempted  to  do 
by  pleading  fraud  in  the  inception  of  the  contract,  and 
the  jury  found  that  her  claim  was  established.  If  estab- 
lished, the  contract  was  avoided,  and  plaintiff  could 
not  recover  thereon.  It  is  said,  however,  that  the  facts 
pleaded  in  answer  do  not  negative  the  plaintiff's  right 
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of  possession.  These  facts  show  an  attempt  at  rescission 
on  the  ground  of  fraud  and  breach  of  warranty.  It 
appears  that  defendant  gave  an  old  piano,  valued  at  one 
hundred  and  twenty-five  dollars,  and  ten  dollars  in 
caah,  in  part  payment  for  the  new  instrument;  that,  as 
60on  as  she  discovered  the  fraud  and  breach  of  war- 
ranty, she  demanded  the  return  of  her  old  piano  and  the 
money  paid,  and  offered  to  return  the  instrument  she 
received;  and  that  plaintiff  refused  to  comply  with  her 
demands.  If  these  demands  had  been  complied  with, 
plaintiff  would,  under  proper  allegations,  have  been 
entitled  to  the  return  of  the  instrument  sold.  Plaintiff 
did  not  consent  to  the  rescission.  On  the  contrary,  he  is 
now  ineisting  upon  the  terms  of  his  contract, — a  con- 
tract which  the  jury  found  wae  fraudulent  and  void. 
Upon  what  theory,  then,  may  he  recover?  He  had  no 
right  to  rescind  the  contract;  for  he  is  the  party  who 
was  guilty  of  the  fraud,  and  consequently  can  found  no 
rights  thereon.  Had  there  been  a  mutual  agreement 
for  rescission,  and  plaintiff  had  made  the  necessary 
allegations  in  his  petition,  it  is  likely  he  could  recover. 
Downey  v.  Biggs,  102  Iowa,  88.  But  that  is  not  this 
case.  Here  plaintiff  is  seeking  to  assert  his  rights  under 
the  contract,  and  he  is  not  entitled  to  the  instrument, 
on  account  of  rescission  by  the  defendant  for  frauds 
unless  he  acquiesced  therein,  and  pleaded  facts  entitling 
him  to  recover  by  virtue  of  a  mutual  rescission  of  the 
contract.  Any  other  rule  would  permit  the  seller  to 
take  advantage  of  his  own  wrong,  and  would  give  him, 
not  only  possession  of  the.  property  sold,  but  confer 
upon  him  the  fruits  of  his  fraudulent  bargain,  as  well. 
*  Surely  this  is  not  the  law.  It  must  be  remembered  that 
defendant  is  not  pleading  a  counter-claim.  She  meets 
the  plaintiff^s  claim  under  the  contract  by  pleading  and 
proving  that  it  is  void  for  fraud.  Having  done  this,  she 
meets  the  plaintiff^s  demand,  and  defeats  his  right  to 
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recover.  When  it  is  conceded,  as  it  must  be,  that 
plaintiff  had  no  right  of  rescission,  and  that  he 
must  recover  either  upon  the  contract,  or  upon  a  mutual 
rescission  which  gives  him  the  right  to  the  possession 
of  the  instrument,  the  case  is  determined.  Counsel 
argue  at  length  the  questions  as  to  the  character  of 
the  contract,  the  right  to  rescind,  the  necessity  of  a 
return  of  the  property  in  order  to  effectuate  a  rescission, 
and  many  other  question  which  we  do  not  regard  as  con- 
trolling. True,  the  court  instructed  as  to  what  it  was 
necessary  for  defendant  to  do  in  order  to  rescind  the 
contract  on  her  part,  and  this  instruction  appears  to  be 
correct.  It  seems  to  be  well  settled  that  an  offer  to 
return  the  property  is  sufficient,  where  the  contract  is 
induced  by  fraud.  Hendrickson  v.  Hendrickson^  51 
Iowa,  68;  2  Parsons,  Contracts,  780;  Beach,  Modem 
Contracts,  section  792.  Defendant  did  everything  on  her 
part  essential  to  a  rescission.  Plaintiff  did  not  assent 
to  it,  however,  and  is  now  insisting  upon  a  recovery, 
under  the  terms  of  the  contract,  of  the  instrument  sold ; 
and  at  the  same  time  is  insisting  upon  retaining  the 
money  and  piano  received  in  exchange.  This,  as  we 
have  seen,  he  cannot  do,  and  the  court  was  right  in  so 
instructing  the  jury.— Affirmed. 


H.  W.  Hawlby  v.  The  City  of  Fort  Dodge,  et  al, 
Appellants. 


Sidewalk  Congtroctlon:  ordinances.  Where  an  ordinance  author- 
izes the  city  council  to  order  the  construction  of  a  sidewalk,  by 
resolution  which  shall  be  served  on  the  adjoining  lot  owners,  and 
provides  that  in  case  the  owner  fails  to  construct  the  walk  within 
the  time  fixed,  the  work  shall  be  done  on  contract  at  his  expense, 
seryice  of  the  resolution  is  a  condition  precedent  to  the  right  to 
have  the  walk  constructed  at  the  expense  of  the  lot  owner. 


674  Hawlby  v.  City  of  Fort  Dodgb.         [103  Iowa 

Appeal  from  Webster  District  Count. — Hon.  B.  P.  Bird- 
8ALL,  Judge. 

Thursday,  October  28,  1897. 

Action  to  enjoin  the  collection  of  an  assessment  for 
the  cost  of  constructing  a  temporary  sidewalk  in  front 
of  lots  owned  by  plaintiff  in  the  defendant  city.  Decree 
for  plaintiff,  and  the  defendants  appealed. — Affirmed. 

Blake  &  Mitchell  for  appellants. 
Frank  Farrell  for  appellee. 

Granger,  J. — The  Defendants,  other  than  the  city, 
are  the  treasurer  of  the  city  and  the  treasurer  of  the 
county.  In  1873  the  city  council  of  Fort  Dodge  adopted 
an  ordinance  of  which  the  following  is  a  part :  "The  city 
council  may,  by  resolution  passed  by  two-thirds  of  the 
whole  number  of  councilmen  composing  such  council, 
order  the  laying  of  a  temporary  plank  sidewalk  at  acost 
not  to  exceed  forty  cents  per  lineal  foot,  and  may 
require  the  same  to  be  kept  in  repair.  Such  temporary 
sidewalk  shall  be  laid  upon  the  natural  surface  as  near 
as  practicable  without  regard  to  grade,  until  the  street 
wherein  they  are  laid  shall  have  been  permanently 
improved,  and  the  cost  of  such  temporary  sidewalk  shall 
be  assessed  against  the  property  in  front  of  which  the 
same  shall  be  laid,  and  the  resolution  therefor  shall 
describe  the  kind  and  character  of  said  walk,  and  the 
material  of  which  the  same  shall  be  constructed,  and 
the  time  within,  and  the  street  and  place  along  which 
the  same  shall  be  constructed.**  In  1877  the  city  coun- 
cil amended  the  ordinaoice  of  1873,  and  the  following  is 
a  part  of  the  amendment:  "Section  1.  Be  it  ordained 
by  the  city  council  of  the  city  of  Fort  Dodge,  that  when- 
ever  such    construction,    improvement   or   repair    is 


Oct.  189T]        Hawley  v.  City  op  Port  Doms.  575 

ordered  as  provided  in  section  first,  second  and  fifth  of 
the  above  named  ordinance,  such  resolution  shall  bo 
served  by  the  city  marshal  upon  resident  lot  owners, 
and  agents  of  non-resident  owners,  and  if  there  be 
none,  then  by  publication  for  two  consecutive  weeks,  on 
non-residentfi,  in  some  newspaper  printed  in  eaid  city, 
and  in  case  the  owner  of  the  property  along  the  said 
street  or  highway,  where  such  construction,  improve- 
ment or  repair  is  ordered,  ehall  fail  to  make  the  same 
within  the  time  fixed  in  such  resolution,  then  the  same 
shall  be  constructed  as  provided  by  said  resolution,  and 
the  officer,  contractor  or  person  under  whose  supervis- 
ion such  construction,  improvement  or  repair  shall  have 
been  made,  shall  return  to  the  city  council  a  detailed 
statement  of  the  cost  thereof,  opposite  each  lot,  or  part 
of  lot,  parcel  of  land  along  which  the  said  construction, 
improvement  or  repair  shall  have  been  made,  with  the 
name  of  the  owner  or  owners  thereof,  when  known  to 
him,  and  thereupon  the  city  council  shall,  by  resolution, 
declare  an  assessment  against  such  lot,  part  of  lot,  or 
parcel  of  land,  and  the  owner  or  owners  thereof,  if 
known,  of  the  costs  of  such  construction,  improvement 
or  repair,  together  with  all  the  costs  and  expenses  con- 
nected therewith. 'I  In  March,  1892,  the  following  reso- 
lution was  adopted  for  the  construction  of  the  side- 
walk in  question:  "Be  it  resolved  by  the  city  council  of 
the  city  of  Fort  Dodge,  that  there  is  hereby  ordered 
temporary  sidewalks  from  west  end  of  Farley  street 
bridge  along  blocks  33  and  37,  Buncombe's  subdivision 
of  West  Fort  Dodge,  Iowa;  thence  running  along  the 
south  side  of  the  street  on  the  north  side  of  block  10, 
and  on  the  west  side  of  block  10  of  West  Fort  Dodge, 
Iowa,'* 

It  will  be  seen  that  the  ordinances  of  the  city  under 
which  the  council  proceeded  specify  the  notice  to  be 
given  to  lot  owners  where  it  is  sought  to  make  the  cost 
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of  sidewalks  a  burden  on  the  lots.  There  is  something 
of  a  showing  of  the  service  of  a  notice  by  the  marshal  of 
the  city,  but  it  is  too  slight  to  be  entitled  to  credence* 
His  testimony  amounts  to  no  more  than  saying:  "I 
guess  I  did  serve  the  notice,  but  I  have  no  knowledge  on 
the  subject/'  The  service  of  the  resolution  in  one  of  the 
ways  provided  in  the  ordinance  was  a  condition  prece- 
dent to  a  right  to  have  the  walk  constructed  on  contract 
at  the  expense  of  the  owner  of  the  lots.  The  city  was  as 
much  required  to  observe  the  ordinance  as  the  lot 
owner.  The  ordinance  contemplates  the  right  of  the 
lot  owner  to  construct  the  walk  himself,  after  notice. 
The  lot  owners,  whether  resident  or  non-resident,  must 
take  notice  of  the  ordinances  as  they  may  operate  for  or 
against  them;  and  the  city  must,  to  justify  the  imposi- 
tion of  such  burdens  by  virtue  of  such  ordinances,  do 
the  things  necessary  to  give  them  eflfect.  The  giving  of 
the  notice  in  the  way  and  of  the  kind  specified  in  the 
ordinances  is  precisely  what  the  city  had  engaged  to  do 
by  its  enactment,  of  which  all  persons  were  required  to 
take  notice.  This  case  is  not  within  the  rule  of  Gatch 
V.  City  of  Des  Moines,  63  Iowa,  718;  Ford  v.  Town  of 
North  Des  Moines,  80  Iowa,  636;  or  Trustees  of  Gris- 
wold  College  v.  City  of  Davenport,  65  Iowa,  633,  and  like 
cases.  They  treat  of  an  absolute  right  to  notice  before 
the  assessment  can  be  made  effective.  In  this  case  there 
is  a  failure  to  give  a  prescribed  notice.  It  is  not  neces- 
sary to  consider  other  questions.     The  judgment  is 

AFFIRMED. 

Mary  S.  Foote,  Appellant,  v.  The  Burlington  Gas- 
light Company. 

Damagres:    supplemental  petition.    In  an  action  to  recover  dam- 

1  ages  for  injury  to  property,  resulting  from  the  maintenance  of  a 
nuisance,  a  claim  for  additional  aamages  accruing  since  the  com- 
mencement of  the  action,  from  a  continuance  of  the  same  nui- 
sance, may  be  set  up  by  supplemental  petition. 

Pleadings:    supplemenpa l  petition.    Facts  occurring  after  the  com- 

2  mencement  of  an  action  which  merely  strengthen,  develop,  or 
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reinforce  the  original  cause  of  action  or  enlarge  the  extent  of  oi 
change  the  relief  sought  thereby,  may  properly  be  introduced  by 
supplemental  petition,  although  they  would  support  an  independ- 
ent action. 
Continuance.  The  filing  of  an  amendment  or  a  supplemental  peti' 
8  tion  does  not  alone  entitle  defendant  to  a  continuance,  but  he  musi 
show  some  good  reason  why  he  cannot  safely  proceed  with  th« 
trial. 

Appeal  from  Des  Moines  District  Court. — Hon.  Hbney 
Bank,  Jr.,  Judge. 

Thursday,  October  28, 1897. 

Action  for  damages  occasioned  by  filling  the  air 
with  gas,  smoke,  soot,  and  obnoxious  odors  from  defend- 
ant's gas  and  electric  plants,  and  carried  to  the 
premises  of  plaintiff,  injuring  her  property,  and  inter- 
fering with  the  enjoyment  of  her  homestead.  There 
was  a  trial  to  the  court,  and  judgment  for  the  plaintiff. 
From  an  order  granting  a  new  trial,  she  appeals. — 
Beversed. 

C.  L.  Poor  and  W.  C.  McArthur  for  appellant. 

Smyth  &  Lewald  and  Blake  &  Blake  for  appellee. 

Ladd,  J. — ^This  action  wae  begun  August  31,  1892, 
and  the  substituted  answer  filed  September  21,  1895. 
The  original  petition  alleges  that  from  January  6, 1892, 
the  plaintiff's  property  was  injured,  and  its  enjoyment 
interfered  with,  by  the  gas,  smoke,  soot,  and  obnoxious 
odors  emitted  from  defendant's  gas  and  electric  plants, 
and  claims  damages  in  the  sum  of  eight  hundred  dol- 
lars. The  substituted  answer  sets  up  three  defenses: 
(1)  The  statute  of  limitations;  (2)  that  the  operation  of 
the  plants  was  authorized  by  the  laws  of  the  state  and 
the  ordinances  of  the  city;  (3)  a  general  denial.  The  case 
was  set  down  for  trial  November  20, 1895,  and  on  that 
day  the  plaintiff  filed  a  supplemental  petition  alleging 
the  wrongs  complained  of  had  been  continued  since  the 
beginning  of  the  action,  and  asking  one  thousand,  two 
Vol.  103  la— 37 
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hundred  dollars  additional  damages.  The  defendant 
thereupon  moved  to  strike  the  supplemental  petition 
because  not  pertaining  to  the  original  petition,  setting 
up  a  new  cause  of  action,  and  filed  too  late.  This  motion 
was  oyermled,  and  the  defendant  asked  for  a  contin- 
uance on  the  ground  that  "the  supplemental  petition 
claims  for  time  subsequent  to  the  filing  of  the  original 
petition  up  to  the  present  time,  about  three  years  and 
one-half,  and  for  one  thousand,  two  hundred  doUarb 
additional  damages;  this  being,  as  defendant's  counsel 
deem  it,  entirely  new  matter,  and  a  claim  for  recovery 
of  new  money,  and  different  from  the  recovery  on  the 
original  petition,  and  one  which  they  have  not  investi- 
gated or  conferred  with  their  clients  or  their  witnesses 
concerning.^'  To  this  the  plaintiflf  objected  because 
**there  is  no  allegation  that  defendant  cannot  be  ready 
to  fully  present  the  facts  in  defense  to  the  supplemental 
petition,  as  well  as  to  the  original  jmtition.  ♦  ♦  * 
The  president  and  general  manager  are  in  court,  and 
can  be  consulted,  if  counsel  desire.  The  defense  for  the 
time  covered  by  the  original  petition  must  be  the  same 
as  for  the  time  covered  by  the  supplemental  petition." 
The  court  overruled  the  motion,  remarking  that,  ^*in  the 
absence  of  an  averment,  in  a  motion  for  continuance, 
that  the  counsel  are  not  prepared  to  go  to  trial,  and 
that  they  cannot  properly  present  the  case  without  a 
postponement,  the  court  would  not  be  warranted  in  con 
tinning  the  cause."  The  same  defense  was  made  as  to 
the  original  petition,  and  the  parties  proceeded  to  trial. 
December  13, 1895,  the  court  entered  judgment  against 
the  defendant  for  nine  hundred  dollars.  Motion  for 
new  trial  was  filed  January  11, 1896,  time  for  so  doing 
having  been  extended  to  that  date,  and  was  aiterwards 
sustained  on  the  ground  that  the  court  erred  in  over- 
ruling the  motions  to  strike  and  fcr  continuance.  In  a 
written  opinion  filed,  the  presiding  judge,  who,  by  the 
way,  did  not  sit  at  the  trial,  expressly  states  that  he 
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does  not  pass  on  the  other  grounds  of  the  motion  for 
new  trial,  and  for  this  reason  they  will  not  be  con- 
sidered here. 

I.    Why  not  permit  damages  since  the  beginning 

of  an  action  to  be  claimed  in  a  supplemental  petition, 

when  of  the  same  nature,  and  occasioned  by  the  same 

cause?    The  nuisance  was   a  eontinuing  one. 

1  Had  no  supplemental  petition  been  filed,  another 
action  could  have  been  maintained  for  the  dam- 
ages therein  alleged.  But,  if  the  original  action  had 
been  dismissed,  the  plaintiff  might  well  have  claimed, 
in  a  new  petition,  damages  for  the  entire  period,  and 
DO  one  would  contend  two  causes  of  action  were  stated. 
It  follows,  then,  that  the  original  and  supplemental 
petitions,  when  read  together,  state  but  one  cause  of 

action,  and  the  relief  sought  is  only  enlarged. 

2  The  true  criterion  for  determining  the  propriety 
of  a  supplemental  petition  does  not  lie  in  ascer- 
taining whether  it  states  a  cause  of  action  which  might 
be  independently  maintained.  If  it  may  be  read  with 
the  original  petition,  and  both  considered  as  one  plead- 
ing, and  if  its  scope  is  limited  to  strengthening,  develop- 
ing, or  re-enforcing  the  original  cause  of  action,  or  of 
enlarging  the  extent  of  or  changing  the  relief  sought, 
then  it  meets  the  very  purpose  of  such  a  pleading. 
Leach  v.  Association,  102  Iowa,  125.  The  new  cause  of 
action  which  the  law  will  not  permit  to  be  thus  pleaded 
is  one  not  related  to  that  stated  in  the  original  petition, 
and  which,  under  the  rules  of  pleading,  must  be  set  up 
in  a  separate  count  or  division.  It  is  the  policy  of  the 
law  to  grant  relief  as  far  as  possible,  for  all  wrongs  com- 
plained of  growing  out  of  the  same  transaction,  and 
thus  put  an  end  to  litigation.  Childs  v.  Railroad  Co., 
117  Mo.  Sup,  414  (23  S.  W.  Rep.  373);  Richwine  v.  Pres- 
byter ian  Church,  135  Ind.  80  (34  N.  E.  Rep.  737);  Boone, 
Code  Pleadings,  section  40.  It  was  held  in  Childs  v.  Rail- 
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road  Co.,  supra,  that  a  continuance  of  the  same  griev- 
ance after  the  commencement  of  the  suit  might  be 
pleaded  by  way  of  supplemental  petition.  See  Buckley 
V.  Buckley,  12  Nev.  423;  Phillips,  Code  Pleadings,  sec- 
tions 317,  318.  No  good  reason  has  been  suggested  for 
not  disposing  of  this  entire  controversy  between  these 
parties  in  one  action,  and  we  think  the  ruling  of  the 
district  court  in  permitting  the  supplemental  petition 
was  correct. 

II.  It  will  be  observed  that  the  right  to  a  continu- 
ance as  claimed  is  based  on  the  mere  filing  of  the  sup- 
plemental petition.  Surprise  is  not  alleged,  nor  is  it 
said  that  counsel  were  not  then  prepared  to  properly 

present  their  defense  to  the  court.  The  filing  of 
3  an  amendment  or  of  a  supplemental  petition  will 

not  alone  authorize  a  continuance.  For  all  the 
court  may  have  known,  the  parties  mig:ht  have  been 
fully  prepared  to  proceed  with  the  trial,  and,  if  so, 
there  was  no  occasion  for  delay.  If  the  defendant  had 
desired  a  continuance,  some  good  reason  for  granting  it 
ought  to  have  been  suggested.  Barnes  v.  Insurance  Co., 
75  Iowa,  11;  State  i\  Tieman,  39  Iowa,  474;  York  v. 
Clemens,  41  Iowa,  95.  No  continuance  should  be 
granted  except  for  the  absence  of  evidence,  unless  the 
court  is  satisfied  that  substantial  justice  will  thereby  be 
more  nearly  obtained.  Code  1873,  section  2749.  Such  a 
showing  was  not  made,  and  no  prejudice  appears  to 
have  resulted  from  the  ruling.  It  follows  that  the  di^ 
trict  court  erred  in  granting  a  new  trial,  and  its  order 
must  be  reversed. 


109  m\      Caroline  Noteboom  v.  Fred  Watkins  and  The  First 
National  Bank  of  Hawardbn,  Appellant. 

Bridence.    Iq  an  action  for  the  proceeds  of  a  note  which  was  claimed 
1    by  plaintiff,  and  which  her  husband  hal  delivered  to  defendant, 
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either  for  collection,  or  as  collateral  to  a  debt  of  his  own,  where 
the  answer  was  a  general  denial,  it  was  not  error  to  permit  plain- 
tiff to  show  the  manner  in  which  she  acquired  the  money  that  she 
loaned  her  husband  as  a  consideration  for  the  note. 

Cboss-kxamination.    In  an  action  for  the  proceeds  of  a  note,  plain- 
2    tiff  was  asked  on  cross-examination  whether  she  had  made  certain 
answers  in  a  petition  previously  given,  and  defendant  sought  to 
produce  the  answers  in  the  petition  as  part  of  the  cross-examina- 
tion.   Held,  properly  rejected. 

Harmless  error.    Error  cannot  be  predicated  on  the  exclusion  of 
2    evidence  which  was  afterwards  admitted. 

Witnesses:    impeachment.    It  is  not  competent  to  ask  a  witness  on 
8   cross-examination  it  he  was  not  the  defendant  in  a  criminal  case 
tried  the  day  previous,  as  preliminary  to  the  further  question 
whether  he  had  not  been  convicted  of  a  felony,  as  the  latter  ques- 
tion may  be  asked  without  any  preliminary  inquiry. 

Instraction:    construed.    In  an  action  for  the  proceeds  of  a  note 
which  was  claimed  by  plaintiff,  and  which  her  husband,  J,  had 

4  delivered  to  defendant,  either  for  collection,  or  as  collateral  for  a 
debt  of  his  own,  the  jury  were  instructed  that  if  certain  facts 
were  found  they  should  find  for  plaintiff,  even  though  they  should 
believe  that  J  had  agreed  to  deliver  the  note  to  the  defendant,  '*but 
if  you  do  not  so  find,  then  you  will  find  fo-  defendant,"  and  that 
if  they  found  that  J  had  agreed  to  deliver  the  note  as  security  for 
his  debt,  and  defendant,  in  the  presence  and  hearing  of  plaintiff, 
demanded  that  he  deliver  it  in  accordance  with  his  agreement, 
and  thereafter,  on  the  same  day,  without  objection  by  plaintiff,  J 
delivered  the  note  as  security,  they  should  find  for  defendant. 
Heldy  not  objectionable  as  requiring  defendant  to  prove  an  estop- 
pel, even  though  plaintiff  failed  to  establish  her  case. 

Bills  and  No(e<9:    bona,  fide  purchaser.    One  who  takes'  a  note 
wholly  as  collateral  security  for  an  antecedent  indebtedness,  with 

5  no  extension  of  time,  is  not  a  holder  for  value. 

Appeal  from  Sioux  District  Court. — Hon.  George  W. 
Wakefield,  Judge. 

Thursday,  October  28,  1897. 

Plaintiff  states  as  her  cause  of  action  that  defend- 
ant Watkins  is  the  cashier  of  the  defendant  bank;  that 
during  the  spring  of  1895  plaintiff  was  the  absolute 
owner  of  a  certain  promissory  note  described,  signed  by 
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Cornelius  and  Annie  Noteboom,  which  was  secured  by 
mortgage  upon  real  estate  described;  that  during  said 
spring  the  defendants  received  from  her  said  note  for 
collection;  that  defendants  have  collected  the  same, 
and  converted  said  note  and  the  proceeds  thereof  to 
their  own  use,  and  fail  and  refuse  to  return  the  said  note 
or  the  proceeds  thereof  to  plaintiff, — wherefor  she  asks 
judgment  for  six  hundred  dollars,  with  interest,  and 
for  costs.  Defendants  answered,  admitting  that  the 
First  National  Bank  is  a  corporation,  and  that  defend- 
ant Watkins  is  the  cashier  thereof,  and  denying  every 
other  allegation  of  plaintiff's  petition.  The  case  was 
tried  to  a  jury,  and  a  verdict  and  judgment  rendered  in 
favor  of  the  plaintiff.   Defendants  appealed. — Affirmed. 

Palmer  &  Van  Dyke^  Hohson  &  Olmsteady  and  MiU 
Christ  &  Robinson  for  appellants. 

Hutchinson  &  Reininger  and  Allen  &  Cullen  for 
appellee. 

Given,  J. — I.  The  following  facts  appear  without 
conflict:  Plaintiff  is  the  wife  of  John  Noteboom,  with 
whom  she  joined  in  the  conveyance  of  the  land  described 
in  the  petition,  to  theirson,  Cornelius  Noteboom,  in  con- 
sideration of  which  Cornelius  Noteboom  and  his  wife, 
Annie,  executed  to  John  Noteboom  their  three  promis- 
sory notes,  each  for  five  hundred  dollars,  due  in  one, 
two  and  three  years,  and  secured  by  mortgage  on  said 
real  estate.  John  Noteboom  transferred  the  two  notes 
last  falling  due,  to  the  defendant  bank  as  collateral 
security  for  an  existing  indebtedness  from  himself  to 
the  bank.  This  action  is  as  to  the  note  first  falling  due. 
There  is  no  question  but  that  John  Noteboom  did 
deliver  this  note,  indorsed  by  him  in  blank,  to  the 
defendants,  in  the  spring  of  1895.  The  contentions  are 
these:    The  plaintiff  claims  that,  immediately  after  the 
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execution  of  said  note,  Jolin  Noteboom  indorsed  and 
delivered  it  to  her  on  account  of  an  existing  indebted- 
ness from  him  to  her;  that  it  was  represented  to  her  and 
to  her  husband  by  defendant  Watkins  that  Cornelius 
Noteboom  desired  to  make  a  new  loan  upon  the  land, 
and  to  take  up  all  three  of  said  notes,  and  that  it  would 
be  necessary  for  the  bank  to  have  this  note  to  con- 
summate the  matter,  and  upon  payment  by  Cornelius 
she  would  receive  her  money;  that,  relying  thereon,  she 
afterwards  sent  the  note  to  the  defendants,  by  her  hus- 
band, for  that  purpose.  The  defendants  contend  that 
all  three  of  the  notes  were  promised  to  the  bank  by  John 
Noteboom  as  collateral  security  for  his  indebtednees  to 
the  bank,  and  that  in  the  spring  of  1895,  the  defendants 
insisting  thereon,  the  note  in  question  was  delivered  to 
them  by  John  Noteboom  as  such  security,  he  receiving 
at  that  time  from  the  bank  on  account  thereof  an  addi- 
tional sum  of  forty  dollars  in  money.  The  jury  found 
specially  that  at  the  time  this  note  was  delivered  to  the 
defendants  the  plaintiff  was  the  owner  hereof;  also, 
that  the  defendant  Watkins  did  not  know  of  the  claim 
of  plaintiff  that  she  was  the  owner  of  said  note,  before 
the  same  was  delivered  to  the  bank. 

II.  Appellants'  first  seven  assignments  of  error 
relate  to  the  rulings  of  the  court  upon  the  admission  of 
evidence.  We  have  examined  each  of  these  assign- 
ments with  care,  and  do  not  find  that  there  was  any 

prejudicial  error  in  the  rulings  of  the  court.  It 
1  is  complained  that  the  plaintiff  was  permitted 

to  show  the  manner  in  which  she  acquired  the 
money  that  she  loaned  to  her  husband,  on  account  of 
which  she  claims  this  note.  It  is  said  that  there  is  no 
issue  as  to  the  consideration  which  she  gave  for  the 
note.  Under  plaintiff's  allegation  of  ownership  of  the 
note,  and  defendants'  general  denial,  th^p  evidence  was 
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competent  to  show  the  ownership,  and  was  certainly 
without  prejudice  to  defendants.     Upon  cross- 

2  examination  of  the  plaintiff,  she  was  asked  as  to 
whether  she  had  not  made  certain  answers  in  a 

petition  previously  given,  and  appellants  complain  that 
they  were  not  permitted  to  introduce  the  answers  in 
the  petition  as  a  part  of  the  cross-examination.  It  was 
not  a  part  of  the  cross-examination,  and,  if  it  had  been, 
there  was  no  prejudice,  inasmuch  as  the  answers  were 
afterwards  introduced  by  the  defendants.    Plain- 

3  tiff's  husband  was  asked  on  cross-examination 
whether  he  was  defendant  in  a  criminal  case 

tried  the  day  previous.  It  is  insisted  that  this  was  com- 
petent, as  preliminary  to  the  further  question  whether 
he  had  not  been  convicted  of  a  felony.  This  latter  ques- 
tion the  appellants  had  a  right  to  ask  without  any  pre- 
liminary inquiry.  Other  questions  made  on  the  rulings 
on  evidence  do  not  seem  to  us  to  merit  special  mention. 

III.    Appellants'  next  complaint  is  of  the  second 

instruction.      This   complaint   is,   in    part,   at   least, 

grounded  upon  an  error  in  improperly  punctuating  and 

capitalizing  the  instruction  in  the  abstract,  as  is  shown 

by  appellee's  amendment  to  the  abstract    The 

4  first  part  of  the  instruction  directed  the  jury 
that,  if  it  found  certain  facts  enumerated  to  be 

established,  it  should  find  for  the  plaintiff,  "even  though 
you  should  also  believe  that  John  Noteboom  had 
agreed  to  deliver  the  same  to  defendant.  But  if  you 
do  not  so  find,  then  you  will  find  for  the  defendants." 
Following  this,  they  were  directed,  in  effect,  that  if  they 
found  that  John  Noteboom  had  agreed  with  the  defend- 
ants to  deliver  the  note  as  security  for  his  indebtedness; 
that  in  the  spring  of  1895  Watkins  demanded  of  John, 
in  the  presence  and  hearing  of  the  plaintiff,  that  he 
deliver  the  note  as  security,  in  accordance  with  his 
li^eement;  and  that  thereafter,  upon  the  same  day, 


Oct.  1897]  Notebook  v.  Watktks.  585 

without  objection  by  the  plaintiff,  John  delivered  the 
note  as  security, — they  should  find  for  the  defendants. 
Counsel  insist  that  under  this  instruction  defendants 
were  required  to  prove  an  estoppel  against  the  plaintiff 
before  the  verdict  could  be  rendered  in  their  favor,  even 
if  the  plaintiff  wholly  failed  to  establish  her  case.  But 
this  is  not  a  fair  construction.  The  effect  of  the  instruc- 
tion was  to  tell  the  jury  that,  if  the  plaintiff  failed  to 
establish  her  case,  it  should  find  for  the  defendants,  and 
even  if  she  did  establish  her  case,  and  the  note  was 
demanded  in  her  presence,  and  delivered,  without  objec- 
tion on  her  part,  in  pursuance  of  the  agreement  of  John, 
and  as  security  for  his  debts,  the  jury  should  find  for 
the  defendants.  We  fail  to  discern  any  error  in  this 
infitruction. 

IV.  Appellants'  further  contention  is  that  the 
court  erred  in  overruling  their  motion  for  judgment  on 
the  special  findings.  The  special  findings  are  that  the 
plaintiff  owned  the  note,  and  that  the  defendants 
received  it  without  knowledge  of  her  ownership.  In 
the  case  of  Bank  v.  Barber,  56  Iowa,  560,  it  is  said:  "The 
question  in  the  case  at  bar  is  as  to  whether  the  inter- 
vener's title  can  be  defeated  by  reason  of  the  wrongful 
indorsement  and  delivery  made  by  Elliott  to  the  plain- 
tiff. It  certainly  cannot  unless  the  plaintiff  is  a  holder 
for  value.  Now,  the  mere  fact  that  the  plaintiff  took 
the  notes  as  collateral  security  would  not  show  that  it 
is  a  holder  for  value.  It  would  not  be  such  if  they  were 
taken  wholly  as  collateral  security  for  an  antecedent 
indebtedness,  and  no  extension  was  given."  Appel- 
lants contend  that  they  were  good-faith  purchasers  of 
this  note,  for  value,  and  that,  although  they  purchased 
after  maturity,  having  done  so  without  knowledge  of 
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plaintiff's  ownership,  they  took  the  note  free  from  any 
claims  thereto  by  her.    It  will  be  seen  by  the 
5  foregoing  authority  that  if  they  took  the  note 

wholly  as  collateral  security  for  an  antecedent 
indebtedness,  and  with  no  extension  of  time,  they  are 
not  holders  for  value.  Whether  they  were  purchasers 
of  the  note  is  one  of  the  issues,  and  upon  that  issue  the 
evidence  is  in  marked  conflict.  Plaintiff  and  her  hus- 
band testify  quite  positively  that  it  was  taken  for  plain- 
tiff to  collect;  and  Mr.  Watkins  testifies  with  equal  posi- 
tiveness  that  it  was  taken  as  collateral  security  for  the 
indebtedness  of  John  Noteboom,  including  forty  dollars 
then  loaned  to  him.  Under  the  evidence  and  instruc- 
tions the  jury  were  warranted  in  finding  for  the  plain- 
tiff on  this  issue,  and  it  is  apparent  from  the  general 
verdict  that  they  did  so  find.  The  findings  that  plaintiff 
owns  the  note,  and  that  defendants  received  it  without 
knowledge  of  her  ownership,  do  not,  alone,  entitle 
appellants  to  a  judgment.  It  must  further  appear  that 
they  took  it  as  purchasers,  and  on  this  issue,  as  already 
said,  the  jury  found  against  appellants.  There  was  no 
error  in  overruling  appellants'  motion  for  judgment  on 
the  special  findings,  nop  in  any  of  the  respects  com- 
plained of. — Apfiemed. 


The  Brown  Shoe  Company,  Appellant,  v.  Frank  Hunt. 
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^^  Innkeeper's  Lien.    The   lien   given   by  Acts    Eighteenth    General 

Assembly,  chapter  18',  section  3,  to  hotel  keepers,  on  all  property 
1  "belonging  to  or  under  control  of  their  guests,  which  may  be  in 
such  hotel,"  and  so  forth,  attaches  to  sample  goods  carried  by  a 
traveling  salesman,  though  the  hotel  keeper  knew,  when  he 
received  the  salesman  as  a  guest,  that  the  goods  belonged  to  his 
employer. 

Constitutional  law.    Said  act  is  not  unconstitutional  as  depriving 
3    the  owner  of  his  property  without  due  process  of  law,  since  it 
makes  no  provision  as  to  how  the  lien  shall  be  enforced,  but 
simply  provides  for  the  lien  and  for  possession  under  it. 
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Appeal  from  Woodbury  District  Court. — Hon.  John  F. 
Olivbb,  Judgo. 

Thursday,  Ootobbb  28, 1897. 

Lynn  &  Foley  for  appellant. 

8.  J.  Quincy  and  Wright  &  Hubbard  for  appellee. 

Bjnne  C.  J. — I.  This  cause  was  determined  upon 
the  following  agreed  statement  of  facts:  "This  is  an 
action  in  replevin,  in  which  the  Brown  Shoe  Company, 
a  corporation  organized  under  the  laws  of  the  state  of 
Missouri,  is  plaintiflf,  and  Frank  Hunt,  of  Sioux  City, 
Iowa,  is  defendant.  That  immediately  prior  to  and 
within  the  last  two  years  before  the  commencement  of 
this  action,  the  defendant  was  the  agent  and  general 
manager  of  and  for  Lola  M.  Hunt,  the  proprietor  of  the 
New  Oxford  Hotel,  in  Sioux  City,  Iowa.  That  said  hotel 
was  kept  for  the  general  accommodation  of  the  general 
traveling  public.  That  one  M.  K.  Sheehan  applied  for 
and  was  furnished  meals,  lodgings,  extras,  and  accom- 
modations usually  furnished  the  general  public  at  inns 
and  hotels  as  a  guest  of  said  hotel,  which  said  accommo- 
dations were  furnished  by  defendant.  That  said  accom- 
modations so  furnished  were  of  the  value  of  |68.60,  all 
of  which  remains  due  and  unpaid.  That,  at  the  time 
the  accommodations  for  which  defendant  claims  a  lien 
were  furnished  to  the  said  M.  K.  Sheehan,  the  said 
Sheehan  was  the  authorized  traveling  agfent  and 
salesman  of  the  plaintiff  and  engaged  in  the 
prosecution  of  its  business;  and  that  the  goods 
described  in  plaintiff's  petition,  and  taken  under  the 
writ  of  replevin  herein,  were  the  samples  of  stock  and 
the  cases  containing  the  same  furnished  by  the  plain- 
tiff to  the  said  M.  K.  Sheehan,  for  his  use  in  the  prose- 
cution of  the  plaintiff's  business.     That  the  amount 
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charged  againfit  the  said  M.  K.  Sheehan,  and  for  which 
defendant  claims  a  lien  upon  the  goods  in  controversy, 
is  the  fair  and  reasonable  price  of  the  accommodations 
furnished  by  the  defendant  to  the  said  M.  K  Sheehan. 
That,  at  the  time  the  said  M.  K.  Sheehan  became  a  guest 
of  said  hotel,  the  property  and  goods  described  in  the 
petition  were  in  his  actual  possession  and  under  his 
control  in  said  hotel,  and  remained  in  his  possession 
and  under  his  control  in  said  hotel  up  to  the  time  when 
said  M.  K.  Sheehan  departed  therefrom,  and  said  goods 
and  chattels  remained  at  said  hotel  until  the  same  were 
taken  under  the  writ  of  replevin  issued  in  this  action. 
That  the  defendant  took  possession  of  said  goods  and 
chattels  described  in  the  petition,  and  held  possession 
thereof  as  security  for  the  accommodations  furnished 
to  said  M.  K.  Sheehan  at  said  hotel  as  a  guest  thereof, 
and  does  not  claim  to  have  any  other  or  further  interest 
in  said  goods  and  chattels,  except  that  defendant  claims 
he  is  entitled  to  a  lien  thereon  for  the  value  of  the 
accommodations  so  furnished  to  the  said  M,  K.  Shee- 
han, under  the  statutes  of  this  state.  That  the  said  goods 
and  chatties  were  such  at  all  times  the  property  of 
plaintiff,  and  were  at  the  time  the  said  defendant  took 
possession  thereof.  That  plaintiff's  ownership  of  said 
goods  was  well  known  to  the  defendant  while  said  M. 
K.  Sheehan  was  a  guest  at  said  hotel,  and  at  the  time  he 
took  possession  of  the  same.  That  the  plaintiff,  before 
the  commencement  of  this  action,  demanded  the  pos- 
session of  said  goods  and  chattels.  That  the  value  of 
said  property  is  as  stated  in  the  petition.  That  the 
goods  and  chattels  described  in  plaintiff's  petition  were 
taken  under  the  writ  of  replevin  in  this  action,  and 
delivered  to  the  plaintiff,  and  have  ever  since  remained 
in  the  possession  of  the  plaintiff.  That,  in  case  the 
plaintiff  recovers  in  this  action,  it  is  entitled  to  the 
possession  of  said  property,  and  judgment  against  the 
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defendant  for  costs.  That,  in  case  defendant  prevails 
in  this  action,  he  is  entitled  to  a  judgment  against  the 
plaintiff,  and  upon  the  replevin  bond  filed  in  this  action 
and  the  eecuritiee  thereon,  to  the  amount  of  |68.60,  and 
costs  of  this  action.^'  The  cause  was  tried  to  the  court 
and  a  judgment  entered  in  favor  of  the  defendant,  and 
against  the  plaintiff,  for  sixty-eight  dollars  and  sixty 
cents,  and  for  costs,  from  which  plaintiff  appeals. 

11.  Our  statute  provides:  "All  hotel^  inn  or  eat- 
ing-house keepers,  shall  have  a  lien  upon  and  may  take 
and  retain  possession  of  all  baggage  and  other  property 

belonging  to  or  under  the  control  of  their  guests, 
1  which  may  be  in  such  hotel,  inn  or  eating-house, 

for  the  value  of  their  accommodations  and  keep, 
and  for  all  money  paid  for  or  advanced  to,  and  for  such 
extras  and  other  things  as  shall  be  furnished  such 
guest,  and  such  property  so  retained  shall  not  be 
exempt  from  attachment  or  execution  to  the  amount  of 
the  proper  and  reasonable  charges  of  such  hotel,  inn  or 
eating-house  keeper  against  such  guest,  and  the  cost 
of  enforcing  the  lien  thereon."  Acts  Eighteenth  Gen- 
eral Assembly,  chapter  181,  section  2.  It  appears  from 
the  statement  of  facts  that  defendant  knew  that  the 
goods  upon  which  he  claims  a  lien  did  not  belong  to  his 
guest,  but  were  the  property  of  the  plaintiff.  It  is 
therefore  contended  that  his  inn  keeper's  lien  did  not 
attach  to  them.  CJounsel  cite  several  cases  in  support 
of  such  contention.  They  were  cases  where  the  lien 
claimed  was  the  common  law  lien,  and  not  one  created 
by  the  statute.  This  applies  also  to  the  claim  that  the 
goods  were  not  of  such  a  character  as  to  be  considered 
as  for  the  convenience  or  comfort  of  the  guest,  but 
rather  such  as  enabled  the  guest  to  carry  on  a  trade  or 
business.  The  common  law  doctrine  that  the  inn  keeper 
could  have  no  lien  as  against  the  property  of  third 
parties,  he  knowing  their  ownership  when  he  received 
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the  guest  and  the  property,  has  been  changed  by  our 
statute.  Under  our  statute,  the  inn  keeper  may  "take 
and  retain  poesession  of  all  baggage  and  other  property 
belonging  to  or  under  the  control  of  their  gueets,  which 
may  be  in  such  hotel  or  inn."  Clearly,  the  legislature 
intended  by  the  words  used  to  give  a  lien,  not  only  upon 
the  property  in  fact  belonging  to  the  guesrt,  and  which 
was  in  the  hotel  or  inn,  but  likewise  a  lien  upon 
property  placed  therein  which  was  under  the  guest's 
control.  The  guest  in  this  instance  was  a  traveling 
man,  selling  goods  by  sample,  and  the  lien  is  claimed 
upon  these  sample  goods  and  the  receptacles  in  which 
they  were  contained.  These  goods  were  used  in  the 
prosecution  of  his  business  as  a  salesman.  The  nature 
and  character  of  his  occupation  were  such  that  plain- 
tiff must  be  held  to  know  he  would  be  compelled  to  stop 
at  hotels  or  inns,  and  that,  in  the  proper  prosecution  of 
his  avocation,  he  would  need  his  sample  goods  in  such 
hotels  or  inns.  The  statute  clearly  covers  such  goods 
as  they  were,  under  the  control  of  the  guest. 

III.    The    statute   is    not    unconstitutional.      It 
does  not  deprive  the  owner  of  his  property  without  due 

process  of  law.    It  simply  provides  for  a  lien  and 
2  a  possession,  and  makes  no  provision  as  to  how 

the  lien  shall  be  enforced.    The  judgment  below 

is  AFFIRMED. 


[S  ^        A.  W.  Heiss,  Appellant,  v.  The  Chicago,  Rook  Island 
i^^l  &  Pacific  Railway  Company. 

122    366| 

ii^  4^         Hallroads:    licknsk:    Trespassers.    A   depot   platform  had  at   the 

103  609]  north  end  steps  for  the  use  of  the  public,  and  at  the  south  an 

^^LJ^^  apron  from  the  ground,  for  the  same  purpose.    There  was  a  well- 

103  fl»dl  1    defined  footpath  going  from  the  public  street  across  the  track  to 

138  651]  the  platform.    It  would  not  have  been  proper  to  have  the  grounds 

fenced,  nor  could  the  path  have  well  been  obstructed.    Held,  thsit 

the  railroad  company  gave  no  license  or  invitation  to  anyone  to 

approach  the  track  by  the  path,  and  cross  the  track  to  the  east 
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side  of  the  platform,  so  as  to  render  it  liable  to  a  person  injured 
in  so  doing,  without  negligence  on  its  part. 

Negligent  speed:    Ordinances.    In  the  absence  of  any  ordinance, 
2    no  particular  rate  of  speed  on  depot  grounds  would,  alone,  be 
proof  of  negligence. 

Appeal  from  Greene  District  Court. — Hon.  Charles  D. 
Goldsmith,  Judge. 

Friday,  October  29,  1897. 

The  plaintiff,  while  at  Minburn,  attending  to  busi- 
ness as  a  traveling  salesman,  heard  the  whistle  of  a 
train  on  which  he  expected  to  return  to  Perry,  and 
hastened  towards  the  depot.  The  street  passed  so  that 
the  crossing  at  the  railroad  was  twenty-one  feet  north 
of  the  depot  platform,  to  which  there  were  steps.  He 
followed  thifi  street  until  near  a  comcrib  about  sixti 
four  feet  east  of  the  crossing,  when  he  took  a  footpat 
diagonally  southwest,  towards  the  waiting  room,  at  the 
south  end  of  the  depot,  where  he  had  left  his  satchel. 
When  five  or  six  feet  from  the  track,  he  left  the  path, 
and  went  directly  across  to  the  platform,  which  was 
between  two  and  three  feet  above  the  ties,  and  in  some 
way,  unexplained,  stumbled  and  fell,  striking  his  head 
on  the  platform,  and  became  unconscious.  The  train, 
which  he  had  noticed  approaching,  ran  over  one  leg,  and 
rendered  amputation  necessary.  This  action  is  brought 
for  damages  resulting.  Trial  to  jury,  judgment  on  ver- 
dict directed  for  defendant,  and  plaintiff  appeals. — 
Affirmed. 

Cardell  &  Nichols  for  appellant. 

Cummins  &  Wright  for  appellee. 

Ladd,   J. — The    controlling    question    argued    is 
whether  the  plaintiff  was  a  trespasser,  or  on  the  track 
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with  the  license  and  invitation  of  the  defendant    If  a 
mere  trespasser,  the  defendant  owed  him  no 
1  active  duty,  and  would  be  liable  only  in  event  of 

his  discovery  in  time  to  avoid  the  injury.  If 
there  with  a  license  and  invitation  of  the  defendant, 
then  its  employee  were  bound  to  keep  a  lookout  for 
him;  and  if,  by  the  exercise  of  ordinary  <:^are,  he  might 
have  been  discovered  in  his  perilous  situation  in  time 
to  have  avoided  the  injury,  the  defendant  is  liable. 
Murphy  v.  Railway  Co.,  38  Iowa,  542;  Clampit  v.  Rail- 
way Co.,  84  Iowa,  71.  The  street  north  of  the  depot  plat- 
form passes  very  near  to  it,- — one  witness  placing  the 
distance  at  ten  feet  and  another  twenty-one  feet  from 
fi^a  crossing, — and  at  this  end  of  the  platform  are  steps 
for  the  use  of  the  public  in  going  to  and  from  the  depot. 
At  the  south  end  there  is  an  apron  from  the  ground  to 
the  platform,  for  the  same  purpose.  Instead  of  making 
use  of  these,  the  plaintiff  abandoned  the  street,  and 
took  a  footjmth  near  a  corncrib  to  a  point  opposite  the 
platform,  thirty-eight  feet  south  of  the  north  end,  and 
there  left  the  path,  and  attempted  to  croes  the  rails  and 
mount  the  platform.  The  path  was  not  very  distinct 
until  near  the  corncrib,  but  clearly  defined  from  there 
until  it  reached  the  track,  where  it  disappeared  or 
widened  out,  the  ground  being  trodden  six  or  eight  feet 
wide.  The  path  had  been  used  more  or  less  in  going 
"croes  lots"  to  the  depot  for  several  years.  The  plat- 
form at  that  place  was  between  two  and  three  feet 
above  the  ties,  and  was  left  open  under.  It  is  possible 
that  the  mere  use  of  a  path  across  a  railroad  track  may, 
under  some  circumstances,  imply  a  license  for  such  use, 
but  in  this  case  every  circumstance  negratives  such  an 
inference.  The  defendant  had  furnished  safe  and  con- 
venient approaches  to  the  platform.  These  were  for 
the  use  of  the  public,  and  an  invitation  to  thus  approach 
the  depot.    Their  existence  in  the  immediate  vicinity 
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tebuts  any  inference  that  mi^ht  be  drawn  from  the 
mere  tis^  of  the  path.  The  approach  to  the  depot  could 
liot  well  hav^  been  made  more  difficult  than  it  was  by 
way  of  the  fck>tpath.  No  obstruction  could  well  be 
made  use  of,  nor  could  the  grounds  pronerly  be  fenced. 
That  people  persisted  in  the  use  of  such  an  approach, 
when  others,  safe  and  convenient,  in  the  immediate 
Ti-cinity,  were  provided,  will  not  be  construed  to  imply 
an  invitation  for  its  use.  The  facts  are  essentially  dif- 
ferent from  those  in  Clampit  v.  Railway  Co,,  supra. 
There  the  ties  across  the  ditch,  the  stairway,  and  the 
beaten  path  clearly  indicated  an  intention  to  appro- 
priate a  crossing  by  footpath;  and  from  the  fact  that 
there  was  no  other  near  by,  and  no  obstruction  to  its 
use  by  the  defendant,  where  these  might  have  been 
placed,  consent  was  implied.  Such  consent  is  indicated 
by  no  act  or  omission  on  the  part  of  the  defendant  in 
this  case.  It  could  not  obstruct  mounting  the  platform 
at  a  point  where  passengers  passed  to  and  from  the 
train,  and  it  was  not  required  to  employ  servants  to 
warn  i)eople  from  doing  so,  "When  safe  and  convenient 
approaches  were  plainly  visible  near  by. 

II.     In  the  absence  of  any  ordinance  to  the  con- 
trary, no  particular  rate  of  speed  on  depot  grounds 
would,  alone,  be  proof  of  negligence.     Cohoon  v.  Bail' 
way  Co.,  90  Iowa,  169.     The  evidence  fails  to 
2  show  that  plaintiff  was  discovered  by  those  in 

charge  of  the  train,  in  time  to  avoid  the  injury, 
and  he  cannot  recover. — Affirmed, 
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Thomas  Hagan  v.  C.  H.  S.  Powers,  Appellant.  iS  m 

Eridenee:  pbksonal  transactions  with  dbcbdent.  Where  a  hus* 
band  buys  land,  and  has  it  deeded  to  his  wife  without  her  knowl- 

2  edge,  there  is  no  personal  transaction  between  him  and  her,  within 
Code  1878,  section  8689,  providing  that  no  party  can  be  examined 
Vol.  103  la— 88 
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as  to  any  personal  transaction  or  communication  between  him 
and  a  person  at  the  time  of  such  examination  deceased,  etc. 

Same.    In  an  action  by  a  surviving  husband  against  his  deceased 

wife's  father  to  quiet  in  plaintiff  title  to  land  purchased  by  him, 

8    and  deeded  to  his  wife,  plaintiff,  under  Code  1873,  section  3639, 

was  not  competent  to  testify  that  the  wife  promised  to  take  care 

of  it  for  him. 

BesoltiDg  TroAtM.    The  provisions  of  Code  1873,  section  1935,  with 
8    reference  to  the  creation  of  a  trust  in  real  property,  do  not  apply 
to  a  trust  raised  by  operation  of  law,  and  not  by  reason  of  any 
declaration  or  creation  of  the  parties. 

Presumptions:   Husband  and  wife.    In  1873  plaintiff  purchased  unim- 
proved land  near  the  farm  on  which  he  resided,  and  had  it  deeded 

1  to  his  wife  without  her  knowledge,  with  the  intention  thereby  to 
create  a  trust.  When  informed  of  what  he  had  done',  slie  acqui- 
esced therein;  and  the  title  remained  in  her  until  her  death,  in 

2  1894.  In  the  meantime  the  husband  improved,  controlled,  and 
used  the  land  as  his  own.  Held,  that  the  presumption  that  the 
land  was  an  advancement  to  the  wife  was  overcome  by  evidence 
of  his  control  and  improvement,  and  her  repeated  admissions  that 
the  land  was  his,  and  that  she  held  the  title  in  trust  for  her  hus- 
band, and  his  own  evidence  as  to  his  intention. 

Apjpealfrom  Union  District  Court. — Hon.  W.  H.  Ted- 
ford,  J  udge. 

Friday,  October  29,  1897. 

Plaintiff  states  as  his  cause  of  action  that  in 
December,  1873,  he  purchased  from  Joseph  Shaw  a  cer- 
tain quarter  section  of  land  in  Adair  county,  with  his 
own  property  and  funds,  and  caused  the  same  to  be 
conveyed  to  his  then  wife,  Mary  E.  Hacran,  by  reason  of 
which  she  thereafter  held  the  title  as  trustee  for  plain* 
tiflf;  that  she  received  said  trust,  and  a^eed  to  safely 
hold  said  land  for  plaintiff's  benefit;  that  at  the  pur- 
chase the  land  was  unimproved;  that  plaintiff  improved 
it,  and  has  ever  since  controlled  it;  that  Mrs.  Hag;an 
died,  inestate,  without  issue,  October  10,  1894,  leaving 
the  defendant  as  her  only  surviving  parent;  that  defend- 
ant claims  an  undivided  one-half  of  said  land  by  inher- 
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itance  through  said  Mary  E.  Hagan,  but  that,  in  truth 
and  in  fact,  said  Mary  E.  Ha^an  did  not  own  said  land 
at  the  time  of  her  death,  but  held  it  as  trustee,  as  afore- 
said. Plaintiff  prays  that  he  may  be  decreed  to  be  the 
owner  in  fee  simple  in  said  premises,  and  that  he  be 
quieted  in  his  title  as  against  the  claims  of  the  defend- 
ant. The  defendant  answered,  admitting:  that  the  title 
was  in  Mary  E.  Hagan,  but  denying:  that  the  plaintiff 
paid  for  the  land  with  his  own  money  or  property,  and 
denying  that  Mrs.  Hagan  held  the  same  in  trust  for  the 
plaintiff,  or  ever  recognized  such  trust;  admits  the  death 
of  Mrs.  Hagan,  and  that  he  is  her  only  surviving  parent. 
He  avers  that  Mary  E.  Hagan  had  owned  and  controlled 
said  land  since  December,  1873,  and  that  her  possession 
and  claim  of  ownership  were  adverse  to  the  claim  of  the 
plaintiff,  and  that  the  claim  of  the  plaintiff  is  barred. 
He  prays  for  a  decree  awarding  him  the  ownership  of  an 
undivided  one-half  interest  in  said  land.  The  action 
was  brought  in  Adair  county,  where  the  land  is  situated, 
but,  by  stipulation  of  parties,  was  transfered  to  and 
heard  in  the  district  court  of  Union  county,  by  which  a 
decree  was  entered  in  favor  of  the  plaintiff  as  prayed, 
from  which  the  defendant  appealed. — Affirmed. 

D.  W,  Higbee  for  appellant. 

Maxwell  &  Winter  for  appellee. 

Given,  J.  -1.     A   consideration   of  the  question 
involved  renders  it  necessary  that  we  first  determine  the 
facts.    There  is  no  dispute  that  the  plaintiff  purchased 
the  land  in  controversy  in  1873,  it  being  then 
1  unimproved;  that  he  caused  the  title  to  be  con- 

veyed to  his  wife,  who  continued  to  hold  the  same 
until  her  death,  October  10, 1894,  when  she  died,  intes- 
tate, and  without  issue,  leaving  the  defendant  her  only 
surviving  imrent    During  these  years  the  plaintiff  and 
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his  wife  resided  upon  an  adjacent  farm  in  Union  county, 
and  the  plaintiff  improved,  controlled,  and  used  the  land 
in  question,  as  his  own.  Plaintiff,  being  somewhat 
addicted  to  the  use  of  strong  drink,  and  not  always 
prudent  in  the  management  of  his  financial  affairs, 
caused  the  deed  for  this  land  to  be  made  to  his  wife, 
without  her  knowledge,  intending:  that  she  should  hold 
it  in  trufit  for  him;  and  thereafter,  when  informed  of  the 
fact,  Mrs.  Hagan  acquiesced  in  it,  and  repeatedly  and 
uniformly  throughout  said  years  acknowledged  that  the 
land  was  the  property  of  her  husband.  Appellant  states 
his  contention  as  follows:  "The  matters  necessary  to 
be  proven  in  order  to  create  the  resulting  trust  claimed 
by  appellee  (neither  fraud  nor  mistake  being  claimed) 
are:  (1)  Payment  by  appellee  with  his  own  money;  (2) 
intention  on  the  part  of  appellee  at  time  of  conveyance 
to  create  a  trust;  (3)  conveyance  to  deceased;  (4)  knowl- 
edge on  the  part  of  deceased  of  appellee's  intention  to 
create  a  trust,  and  assent  or  failure  to  dissent  after  that 
knowledge."  The  claim  of  the  plaintiflf  that  he  paid  for 
said  land  with  his  own  money  is  denied,  and  the  defend- 
ant contends  that  after  the  contract  of  purchase  from 
Shaw,  and  prior  to  the  execution  of  the  deed  or  payment 
of  the  purchase  price,  appellant  promised  appellee  that, 
in  consideration  of  a  promise  on  the  part  of  the  appellee 
that  he  would  place  the  title  in  the  name  of  Mrs.  Hagan, 
appellant  would  furnish  him  help  in  various  ways,  to  the 
amount  of  the  cost  of  the  land,  and  that  appellant  did 
so  furnish  such  help  by  contributing  horses  and  other 
property  at  various  times.  Upon  this  issue  of  fact,  we 
think,  the  appellant  has  failed  to  support  his  contention. 
It  is  true,  he  did  furnish  to  the  plaintiff  and  his  wife 
horses  and  other  property  at  various  times,  but  it  was 
mostly  before  this  land  was  contracted  for,  and  without 
reference  thereto.  It  fairly  appears  that  in  every 
instance  that  money  or  property  was  received  from 
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appellant  it  is  accounted  for  as  havinor  been  a  gift  with- 
out condition,  or  slb  being  settled  for  otherwise  than  on 
account  of  the  purchase  of  this  land.  That  appellee  paid 
for  the  land,  and  caused  the  conveyance  to  be  made  to 
deceased,  with  the  intention  to  thereby  create  a  trust, 
and  that,  after  knowledge  of  these  facts,  deceased 
assented  thereto,  we  think,  is  abundantly  proven. 

II.  It  is  contended  on  behalf  of  the  defendant  that 
much  of  the  evidence  from  which  these  facts  are  found 
is  incompetent,  because  it  relates  to  communications 
between  husband  and  wife,  and  communications  and 
transactions  with  the  deceased  Mrs.  Hagan.  In  Dysart 
V.  Furrow^  90  Iowa,  59,  it  is  said:  "If  the  transaction 
or  communication  was  personal,  it  must  be  known  alike 
to  both,  and  therefore  either  may  deny.  ♦  ♦  ♦  Per- 
sonal transactions  and  communications,  as  contem- 
plated by  the  statute,  are  communications  between  the 
parties  of  which  both  must  have  had  personal  knowl- 
edge." This  rule  is  approved  in  the  later  cases  of  Cole 
V.  Marshy  92  Iowa,  879,  and  Martin  v.  Shannon,  92  Iowa, 

375.    The  purchase,  payment,  and  conveyance  of 

2  the  land  were  exclusively  transactions  between 
the  plaintiff  and  the  vendor,  Mr.  Shaw.    It  was 

not  until  after  the  transaction  was  completed  by  the 
making  of  the  conveyance  that  Mrs.  Hagran  learned  that 
the  conveyance  was  to  her,  and  assented  thereto,  as 
shown  by  a  number  of  witnesses  other  than  appellee. 
The  only  evidence  appearing  in  the  record  that 

3  comes  within  the  objection  is  the  statement  of 
the  plaintiff,  as  follows:    "I  then  told  her  I  had 

deeded  to  her,  to  take  care  of  it  for  me,  and  she  said,  *I 
can  do  it.'  "  This  statement  is  clearly  incompetent, 
and  must  therefore  be  disregarded. 

III.  We  now  inquire  whether,  under  the  facts  as 
we  find  them,  the  law  raises  a  resulting,  or,  as  it  is 
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sometimes  called,  a  presumptive,  trust  in  favor  of  appel- 
lee. In  Cotton  V.  Woody  25  Iowa,  44,  the  familiar  rule 
is  thus  announced:  "Where,  upon  the  purchase  of 
property,  the  consideration  is  paid  by  one,  and  the  legal 
title  conveyed  to  another,  a  resulting  trust  is  thereby 
raised,  and  the  person  named  in  the  deed  will  hold  the 
property  as  trustee  of  the  party  paying  the  considera- 
tion." In  Perry  on  Trusts  (section  124)  it  is  said:  "The 
general  foundation  of  this  kind  of  trusts  is  the  natural 
equity  that  arises  when  parties  do  certain  things.  Thus, 
if  one  pays  the  purchase  money  of  an  estate,  and  takes 
the  title  deed  in  the  name  of  another,  in  the  absence 
of  all  evidence  of  intention  the  law  presumes  a  trust 
from  the  natural  equity  that  he  who  pays  the  money 
for  property  ought  to  enjoy  the  beneficial  interest." 
The  parties  to  this  transaction  being  husband  and  wife, 
another  rule  requires  consideration.  In  Cotton  v.  Wood, 
it  is  further  said:  "But  if  the  person  to  whom  the  con- 
veyance is  made  be  one  for  whom  the  party  paying  the 
consideration  is  under  obligation,  natural  or  moral,  to 
provide,  the  transaction  will  be  re^RTAed  prima  facie  as 
an  advancement,  and  the  burden  will  rest  on  the  one 
who  seeks  to  establish  the  trust  for  the  benefit  of  the 
payee  of  the  consideration  to  overcome  the  presumption 
in  favor  of  the  legal  title  by  sufficient  evidence."  In 
the  absence  of  the  obligation  to  provide,  it  could  not  be 
questioned  that  the  law  would  raise  a  trust  in  favor  of 
appellee,  from  the  facts  established.    We  think 

4  appellee  has  fully  overcome  the  presumption  of 
advancement,  by  his  own  evidence  as  to  his  inten- 
tion, by  evidence  of  repeated  admissions  of  Mrs.  Hagan 
that  the  land  was  his,  and  his  continued  occupation  and 
improvement  of  it.    This  being  a  trust  raised  by  opera- 

ation  of  law,  and  not  by  reason  of  any  declara- 

5  tion  or  creation  of  the  parties,  section  1935  of  the 
Code  of  1873  does  not  apply.    The  facts  in  this 

case  are  in  many  respects  the  same  as  those  alleged  in 
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Cotton  V.  Wood,  supra',  and  the  mlingrs  in  that  case  Bup- 
port  our  conclusion  in  this.  We  think  the  decree  of 
the  district  court  is  correct. — Affirmed. 


Gboegb  W.  Baxter,  Administrator,  v.  The  City  of 
Cedar  Rapids,  Appellant. 

Hanlei]NU  Orporatioiig:  sidewalks:  Jury  question.  In  an  action 
against  a  city  for  injuries  resulting  from  a  fall  caused  by  tlie  end 
of  a  plank  of  a  street  crossing  next  the  sidewalk  projecting  above 
the  sidewalk,  witnesses  for  plaintiff  testified  that  the  plank  was 

2  so  decayed  and  worn  that  it  would  not  hold  nails,  and  that  it  was 
warped  so  that  the  end  next  the  walk  was  sprung,  and  when  not 
under  pressure,  its  upper  surface  was  three  or  three  and  a  half 

4  inches  above  the  level  of  the  walk.  Other  witnesses  for  plaintiff 
stated  that  the  difference  in  level  was  less,  some  placing  it  at  an 
inch.  Defendant's  witnesses  stated  that  the  end  of  the  plank 
was  securely  nailed,  and  that  it  was  only  one  or  one  and  one-half 
inches  higher  than  the  other  planks.  Held,  that  it  was  for  the 
Jury  to  determine  the  condition  of  such  plank,  and  its  height 
above  the  walk. 

Same.    It  cannot  be  said  as  a  matter  of  law,  that  an  obstruction  two 
9    inches  high  in  a  sidewalk  or  street  crossing  is  not  such  a  defect  as 
will  render  the  city  liable  for  injuries  caused  by  it. 

NoTiOE  op  defect.    Where  such  defect  in  the  crossing  had  existed  for 
8    ten  days  or  two  weeks,  and  it  was  in  a  thickly  inhabited  part  of 
6    the  city,  and  much  used,  defendant  was  chargeable  with  notice  of 
its  condition  in  time  to  repair  it  before  the  accident. 

CoNTBiBUTORT  XBGLiGEi^OB:  Jury  question.  Plaintiff  had  lived  in 
the  city  only  five  days  at  the  time  of  the  accident.    It  was  almost 

3  dark  and  the  street  lamps  had  not  been  lighted.  She  had  passed 
over  the  crossing  seven  or  eight  weeks  before,  but  it  was  not  shown 
that  the  defect  then  existed,  or  that  she  knew  of  it  at  the  time 
of  the  accident.  She  testified  that  at  the  time  of  the  accident  it 
was  quite  dark,  aEd,'as  she  went  from  the  pavement  upon  the  cross- 
walk, her  foot  caught  in  the  middle  plank,  and  it  threw  her;  that 
"1  was  walking  fast  as  I  usually  do.  I  am  a  very  spry  walker. 
The  middle  plank  of  the  three  on  the  crosswalk  caught  my  foot. 
It  was  done  so  quick  I  could  hardly  tell.  *  *  *  I  was  walking 
as  I  usually  walk,— lifting  my  feet  well  from  the  ground.  I  did 
not  notice  anything  that  night  in  reference  to  the  sidewalk." 
Held,  that  the  evidence  did  not  show  that  she  was  negligent  in 
not  discovering  the  condition  of  the  walk. 
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ETldenee:  privileged  communication.  In  an  action  against  a  city 
for  injuries  caused  by  a  defective  sidewalk,  evidence  of  plaintiff's 

6  physicians  regarding  her  condition,  and  the  information  obtained 
whMe  treating  her,  when  called  as  witnesses  for  defendant,  is  within 
the  prohibition  of  Code  1878,  section  8643,  providing  that  no 
physician  shall  be  allowed  to  disclose  any  confidential  communi- 
cation properly  intrusted  to  him  in  his  professional  capacity,  and 
necessary  and  proper  to  enable  him  to  discharge  the  functions  of 
his  office  according  to  the  usual  course  of  practice. 

Same.  The  court  properly  excluded  a  question  by  defendant,  asking 
8  one  of  such  physicians  to  state  "any  conversation,  if  any  you  had, 
with  plaintiff,  in  which  she  asked  you  whether  or  not  the  injury 
in  the  hip  could  not  arise  from  the  fact  that  she  had  to  do  the 
most  of  her  standing  on  her  right  hip,  and  because  she  was  com- 
pelled to  use  a  crutch,  and  not  use  her  left  limb?"  Since  the  evi- 
dence called  for,  was  within  the  statute,  and  said  evidenoe  was 
immaterial. 

Waiver.    The  fact  that  plaintiff  produces  one  of  several  physicians 

7  as  his  witness  does  not  warrant  defendant  in  claiming  that  the 
statutory  privilege  has  been  waived  as  to  the  testimony  of  the 
other  physicians  whom  he  offers  as  witnesses  for  the  defense. 

Instruction.  Though  an  instruction  that  a  person,  in  passing  along 
a  street,  is  required  to  use  more  caution  when  it  is  dark  than  in 

10  the  day  time  may  properly  be  given,  it  merely  states  a  fact  which 
is  a  matter  of  common  observation,  and  which  the  jury  must  con- 
sider under  other  proper  instruction,  and  hence  a  refusal  to  *80 
instruct  is  not  prejudicial  to  defendant. 

Hiseondaci  of  Jarors*  In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  several  members  of  a  jury  urged 

13  that  a  large  verdict  be  returned  to  teach  defendant  a  lesson,  for 
the  reason  that,  if  any  one  became  involved  in  trouble,  when 
within  its  limits,  defendant  would  punish  him.  Heldf  not  to 
show  passion,  prejudice,  or  misconduct,  and  that  the  matters  in 
question  so  inhered  in  the  verdict  that  they  may  not  be  shown  by 
affidavit. 

New  Trial.  In  a  personal  injury  case  a  new  trial  was  asked  by 
defendant  because  of  newly  discovered  evidence  that  plaintifTs 
health  was  impaired  before  the  accident.  An  affiant  stated  that 
he  knew  plaintiff  at  a  certain  town  for  fifteen  years,  and  until  she 

18  moved  to  defendant  city;  that  he  knew  she  was  continually  com- 
plaining of  ill  health  while  she  lived  there;  '*that  it  was  generally 
reputed  that  she  had  ill  health,  and  I  know  the  same  myself,"  and 
she  claimed  the  climate  there  did  not  agree  with  her,  "but  the 
climate  where  she  did  live  after  leaving  here  did  agree  with  her.'* 
Held,  too  indefinite  to  require  the  granting  of  a  new  trial. 
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Samb.    a  new  trial  will  not  be  granted  because  of  newly-discovered 
U    eTidence  that  is  inherently  conflicting. 

Rbduoikg  verdict.    It  is  questionable  whether  a  case  where  the 

court  overrules  a  motion  for  new  trial  and  then  gives  plaintiff  an 

I    "opportunity"  to  take  judgment  for  less  than  the  verdict,  comes 

within  the  practice  under  which  courts  make  the  overruling  of  & 

11  motion  for  new  trial  depend  upon  the  acceptance  of  a  reduced 
verdict.  However  that  may  be,  it  is  proper  to  attach  such  condi- 
tion to  overruling  such  motion  and  a  reduction  so  ordered  is  not 
a  finding  by  the  court  that  the  verdict  was  excessive  or  the  result 
of  passion  and  prejudice. 

Appeil.    Where  affidavits  in  support  of  a  motion  for  new  trial  are 
U    contradicted  by  counter-affidavits,  a  denial  of  a  new  trial  will  not 
be  disturbed  on  appeal. 

Afpeal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Friday,  October  29, 1897. 

Action  at  law  to  recover  for  personal  injuries 
which  are  alleged  to  have  been  caused  by  negligence  on 
the  part  of  the  defendant  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals  from  that  judgment  After  its 
appeal  was  perfected,  it  filed  a  petition  for  a  new  trial. 
A  demurrer  to  that  petition  was  filed  and  sustained, 
and,  the  defendant  refusing  to  plead  further,  the  i>eti- 
tion  was  dismissed,  and  costs  were  taxed  to  the  defend- 
ant. From  that  order,  the  defendant,  also,  appeals. — 
Affirmed. 

Warren  Harman  and  J.  J.  Powell  for  appellant. 

Bickel  &  Crocker  for  appellee. 

Robinson,  J. — In  the  evening  of  September  3, 
1894,  Mrs.  G.  A.  Baxter,  the  plaintiff's  intestate,  while 
walking  in  a  street  of  the  defendant,  fell,  and,  it  is 
claimed,  received  severe  and  painful  injuries,  which 
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cansed  her  death  about  the  first  day  of  July,  1895.  The 
plaintiff  alleges  that  the  fall  and  injuries  of  the 
decedent  were  caused  by  a  defective  street  crossing, 
for  which  the  defendant  is  liable.  The  defendant  denies 
all  negligence  on  its  part,  and  alleges  that  the  injuries 
sustained  by  the  decedent,  for  which  a  recovery  is 
sought,  were  caused  by  negligence  on  her  part  The 
verdict  of  the  jury  was  for  the  sum  of  five  thousand, 
seven  hundred  and  fifty  dollars.  A  motion  for  a  new 
trial  was  filed  by  the  defendant,  and  proceedings  were 

had  thereon  as  shown  by  the  following  record: 
1  "The  court  overruled  defendant's  motion   for 

new  trial,  to  which  ruling  the  defendant  duly 
excepted.  The  court  then  gave  the  plaintiff  the  oppor- 
tunity of  accepting  three  thousand  dollars  judgment 
and  costs,  instead  of  amount  of  verdict.  Plaintiff 
accepts  the  three  thousand  dollars  judgment  and  costs 
of  suit.  Defendant  excepts.  Thereupon  the  court 
entered  judgment  for  three  thousand  dollars  in  favor  of 
plaintiff.  Defendant  excepts."  This  action  was  com- 
menced by  Mrs.  Baxter  to  recover  for  the  injuries  she 
claimed  to  have  sustained.  In  an  amendment  to  her 
petition  she  alleged  the  assignment  to  her  by  her 
husband,  George  W.  Baxter,  of  all  claims  which  had 
accrued  to  him  in  consequence  of  the  injuries  she  had 
sustained.  After  her  death,  Baxter,  as  administrator  of 
her  estate,  was  substituted  as  plaintiff,  and  the  cause 
was  prosecuted  in  his  name  until  after  judgment  wa« 
render  and  an  appeal  therefrom  taken.  After  the  peti- 
tion for  a  new  trial  was  filed,  the  death  of  Baxter  was 
suggested,  and  E.  H.  Crocker,  as  administrator,  was 
substituted  as  plaintiff. 

I.     On  the  twenty-ninth  day  of  August,  1894,  the 
decedent  and  her  husband  moved  from  Spirit  Lake  to 
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Cedar  Bapids.    At  the  time  of  the  accident  in  question 
the    plaintiff    was    walking    rapidly    to    her 

2  home.     At    the    corner    of    Fifth    street    and 
Sixth  avenue,  she  turned  from  the  sidewalk 

to  step  onto  the  street  crossing.  Her  right  foot 
was  caught  by  a  plank  of  the  crossing,  which  was 
raised  above  the  surface  of  the  sidewalk;  and  she 
wae  thrown  with  much  force  to  the  crossing,  and 
severely  injured.  The  sidewalk  at  that  point  was  of 
stone,  and  the  part  of  the  crossing  next  to  it  was  made 
of  three  planks,  two  inches  thick,  nailed  together  to 
crosspieces,  and  abutted  against  the  walk.  The  upper 
surfaces  of  two  of  the  planks  were  about  level  with  the 
top  of  the  sidewalk,  but  the  end  of  the  middle  plank, 
which  was  the  one  which  caused  the  decedent  to  fall, 
was  somewhat  above  that  level.  There  is  much  dispute 
as  to  the  condition  of  that  plank,  and  its  height  above 
the  walk.  Witnesses  for  the  plaintiflf  contend  that  it 
was  so  decayed  and  worn  that  it  would  not  hold  nails; 
that  it  was  warped  in  such  a  manner  that  the  end  next 
the  walk  was  sprung,  and,  when  not  under  pressure,  its 
upper  surface  was  three  or  three  and  a  half  inches 
above  the  level  of  the  walk.  Other  witnesses  for  the 
plaintiff  state  that  the  difference  in  level  was  less,  — 
gome  placing  it  at  one  inch.  Witnesses  for  the  defend- 
ant state  that  the  end  of  the  plank  was  sound  and 
securely  nailed  and  that  it  was  only  an  inch  or  an 
inch  and  a  half  higher  than  the  other  planks.  In 
view  of  this  conflict  in  the  testimony,  it  was  the  province 
of  the  jury  to  determine  the  condition  of  the  plank,  and 
its  height  above  the  walk.    There  was  testimony 

3  which  tended  to  show  that  the  defect  in  the 
crossing  of  which  the  plaintiff  complains  had 

existed  for  ten  days  or  two  weeks,  and  that  the  cross- 
ing was  in  a  thickly  inhabited  part  of  the  city,  and 
much  used.    The  plaintiff  had,  during  a  visit  to  Cedar 
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Sapids,  passed  over  the  crossing  seven  or  eight  weeks 
before;  but  it  is  not  shown  that  the  alleged  defect  then 
existed,  nor  that  she  knew  of  it  at  the  time  of  the  acci- 
dent. When  that  occurred,  it  was  almost  dark,  but  the 
street  lamps  had  not  been  lighted.  Her  testimony  was 
taken  and  used  on  the  trial.    She  stated  that: 

4  "It  was  quite  dark,  and  when  I  came  to  the 
corner  I  turned;  and,  as  I  came  from  the  pave- 
ment onto  the  crosswalk,  my  foot  caught  on  the  middle 
plank  and  threw  me  on  my  left  knee.  I  was  walking 
fast  at  the  time,  as  I  usually  do.  I  am  a  very  sprv 
walker.  The  middle  plank  of  the  three  on  the  cross- 
walk caught  my  foot.  It  was  done  so  quick  I  could 
hardly  tell.  *  *  *  I  was  walking  as  I  usually 
walked, — ^lifting  my  feet  well  from  the  ground.  I 
didn't  notice  anything  that  night  in  reference  to  the 
sidewalk."  We  do  not  think  the  evidence  shows  that 
the  decedent  was  negligent  in  not  discovering  the  con 
dition  of  the  walk.    Owen  v.  City  of  Ft.  Dodge,  98  Iowa, 

281.    And  it  appears  from  the  length  of  time  the 

5  defect  in  the  crossing  had  existed,  and  its  loca- 
tion, that  the  defendant  is   chargeable  with 

knowledge  of  it  in  time  to  have  put  the  crossing  In^ 
good  condition  before  the  accident  occurred. 

II.  Several  different  physicians  treated  the 
decedent  after  the  accident,  and  one  of  them  testified 
as  a  witness  for  the  plaintiff.  The  defendant  placed 
several  of  the  others  on  the  witness  stand,  and  asked 
them  questions  in  regard  to  the  condition  of  the 
decedent,  and  the  information  they  obtained 

6  while  treating  her.  The  court,  on  the  objection 
of  the  plaintiff,  refused  to  receive  their  testi- 
mony, on  the  ground  that  the  information  sought  to  be 
obtained  from  them  was  privileged.  The  ruling  was 
based  on  section  3643  of  the  CJode  of  1873,  which  con- 
tains the  following:     "No    ♦     ♦    ♦    physician  shall 
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be  allowed,  in  giving  testimony,  to  disclose  any  confi- 
dential communication  properly  intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to 
enable  him  to  discharge  the  functions  of  his  office 
according  to  the  usual  course  of  practice.  ♦  ♦  ♦ 
Such  prohibition  shall  not  apply  to  cases  where  the 
party  in  whose  favor  the  same  are  made  waives  the 
rights  conferred.-'  The  information  sought  to  be 
elicited  from  the  physicians  was  within  the  prohibi- 
tion of  that  section.  Prader  v.  Association,  95  Iowa, 
149.    But  the  defendant  contends  that  the  plain- 

7  tiflf  waived  the  prohibition  by  placing  one  of  the 
physicians  on  the  stand  as  a  witness  in  her 

behalf.    Nothing  in  the  statute  justifies  such  a  claim, 
and  we  are  of  the  opinion  that  the  ruling  of  the  court 
was  right.    We  think  the  court  was  also  right  in  refus- 
ing to  permit  one  of   the  physicians   of   the 

8  decedent,  called  by  the  defendant,  to  answer  a 
question  which  it  asked,  as  follows:    "Will  you 

srtate  any  conversation,  if  you  had  any,  with  Mrs. 
Baxter,  in  which  she  asked  you  whether  or  not  that 
injury  in  the  hip  could  not  arise  from  the  fact  that 
she  had  to  do  most  of  her  standing  on  her  right  hip,  and 
because  she  was  compelled  to  use  a  crutch,  and  not  use 
her  left  limb?''  Whether  the  decedent  ever  asked  the 
question  indicated  was  wholly  immaterial,  and,  if  the 
facts  were  as  assumed  in  the  interrogatory,  they  were 
privileged,  and  within  the  prohibition  of  the  statute. 

III.  The  defendant  asked  the  court  to  instruct 
the  jury  that,  if  "the  crosswalk  was  only  raised  about 
two  inches  above  the  sidewalk  to  which  it  was  an 
approach,  then  the  crosswalk  was  reasonably  safe  and 
convenient  for  the  public.  A  simple  rise  of  two  inches 
from  a  sidewalk  to  a  crosswalk  would  not  be  such  an 
obstruction  that  you  could  find  that  it  was  not  in  a 
reasonably  safe  condition,  and  in  that  case  you  will 
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find  for  the  defendant'^    The  court  refused  the  instruc- 
tion, and  of  that  ruling  the  defendant  complains. 
9  It  seems  that  there  is  authority  for  the  claim 

that  the  loose  end  of  the  plank  in  a  walk  which 
rises  two  inches  above  the  other  portions  of  the  walk 
is  not  a  defect  for  which  the  municipality  in  which  it 
existe  is  liable.  Weisse  v.  City  of  Detroit,  105  Mich. 
482  (63  N.  W.  Kep.  423).  See,' also,  Yotter  v.  City  of 
Detroit,  107  Mich.  4  (64  N.  W.  Rep.  743).  It  may  be  that 
the  conclusions  reached  in  those  cases  were  authorized 
by  the  facts  upon  which  they  were  based,  but  we  do  not 
think  it  can  be  said,  as  a  matter  of  law,  that  an  obstruc- 
tion in  a  sidewalk  or  street  crossing  two  inches  high 
cannot  be  such  a  defect  that  the  city  or  town  in  which 
it  exists  may  be  liable  for  injuries  which  it  causes.  It 
is  manifest  that  such  an  obstruction  may  easily  cause 
most  serious  accidents  to  persons  using  the  walk,  even 
though  they  be  free  from  negligence.  Indeed,  at  times 
they  may  be  much  more  dangerous  than  larger  obstruc- 
tions, because  less  readily  discoverable.  Whether  an 
obstruction  or  other  defect  in  a  walk  is  of  a  character 
to  make  the  municipality  which  permits  it  to  exist 
responsible  for  it,  does  not  necessarily  depend  upon 
the  size  of  the  defect,  but  upon  the  effects  which  may 
reasonably  be  apprehended  from  it  upon  persons  who 
use  the  walk  in  a  proper  manner.  These  will  vary  with 
the  circumstances  of  different  cases,  and  whether  the 
municipality  is  liable  for  a  defect  in  its  streets  or  walks 
will,  as  a  rule,  be  a  question  of  fact,  to  be  determined 
by  the  jury  under  the  instruction  of  the  court,  and  not 
a  mere  question  of  law,  to  be  determined  by  the  court 
alone.  The  evidence  in  this  case  authorized  the  jury  to 
find  that  the  defect  in  question  was  of  a  serious  char- 
acter, even  though  the  plank  which  tripped  the 
decedent  was  not  more  than  two  inches  higher  than 
the  sidewalk,  and  the  instruction  under  consideration 
was  properly  refused. 
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IV.  The  appellant  complains  because  the  court 
refused  to  give  an  instruction  which  it  asked,  to  the 
effect  that  a  person,  in  passing  along  a  public  street,  is 
required  to  use  more  caution  and  be  more  watchful 

when  it  is  dark  than  in  the  daytime.  The  instruc- 

10  tion  might  properly  have  been  given,  but  it 
merely  stated  a  fact  which  is  a  matter  of  com- 
mon observation,  and  which  the  jury  must  have  con- 
sidered under  the  charge  given.  Hence  we  do  not  think 
the  defendant  could  have  been  prejudiced  by  the  refusal 
of  the  court  to  give  the  instruction  asked. 

V.  The  appellant  insists  that  the  court  erred  in 
not  granting  a  new  trial  because  the  damages  allowed 
by  the  jury  were  excessive,  and  showed  passion  and 

prejudice.    It  is  said  that  the  action  taken  by 

11  the  court  which  cau-sed  the  plaintiff  to  accept 
judgment  for  much  less  than  the  amount  fixed 

by  the  verdict  shows  that  it  found  that  the  jury  was 
influenced  by  passion  and  prejudice  to  fix  an  excessive 
amount  in  its  verdict.  The  record  shows  that  the 
action  of  the  court  in  regard  to  a  new  trial  was  unusual. 
It  overruled  the  motion  for  a  new  trial,  apparently 
without  condition,  and  then  gave  the  plaintiff  "the 
opportunity'^  to  take  a  judgment  for  three  thousand 
dollars  and  costs,  and  the  plaintiff  took  advantage 
of  the  opportunity  to  remit  a  part  of  his  recovery.  That 
does  not  show  that  the  court  found  that  the  verdict  was 
for  an  excessive  amount,  and  we  cannot  say  that  it  was. 
But  conceding  that  the  effect  and  purpose  of  what  was 
done  were  to  overrule  the  motion  for  a  new  trial  on 
condition  that  the  plaintiff  would  accept  judgment  for 
the  amount  for  which  it  was  rendered,  and,  if  he  would 
not,  that  the  motion  would  be  sustained,  that  does  not 
show  that  the  district  court  found  that  the  jury  was 
influenced  by  passion  and  prejudice  in  reaching  its 
verdict.  It  merely  shows  that  in  the  opinion  of  the 
court  the  evidence  did  not  authorize  a  verdict  for  so 
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large  an  amount  as  that  fixed  by  the  jury.  Juries  may, 
and  frequently  do,  err  in  estimating  the  amount  of  a 
recovery,  when  there  is  no  ground  for  claiming  that 
they  were  influenced  by  prejudice  or  passion.  Authori- 
ties are  cited  to  sustain  the  claim  that,  when  a  trial 
court  finds  that  a  verdict  for  damages  is  not  sustained 
by  the  evidence,  it  should  grant  a  new  trial,  and  cannot 
rightly  fix  a  smaller  amount,  which  the  successful 
party  may  accept,  or  submit  to  a  new  trial.  We  are 
aware  that  there  are  authorities  of  high  standing  which 
support  the  rule  for  which  the  appellant  contends.  But 
the  well  established  rule  in  this  state  is  for  a  tfial 
court,  which  is  of  the  opinion  that  a  verdict  for  an 
excessive  amount  has  been  returned,  to  give  the  suc- 
cessful party  the  option  to  accept  judgment  for  the 
simount  which  the  court  believes  to  be  just,  or  to  submit 
to  a  new  trial.  I)ifj[fy  v.  City  of  Dubuque,  63  Iowa,  176, 
and  cases  cited  therein;  Vafi  Winter  v.  Henry  County, 
61  Iowa,  691,  and  cases  therein  cited.  The  case  of  Dar- 
land  V.  Wade,  48  Iowa,  548,  upon  which  the  appellant 
relies  is  not  in  point.  The  facts  and  the  opinion  in  that 
case  distinguish  it  from  cases  like  this.  What  was  done 
in  this  case  to  avoid  a  new  trial  #n  the  ground  of  an 
excessive  recovery,  appears  to  have  been  authorized  by 
the  settled  practice  in  this  state. 

VI.  The  motion  for  a  new  trial  was  supported 
by  the  affidavits  of  jurors  which  stated,  in  effect,  that 
several  members  of  the  jury  urged  that  a  large  verdict 

be  returned  against  the  defendant,  to  teach  it  a 
12        lesson  and  punish  it,  for  the  reason  that,  if  any 

one  became  involved  in  trouble  when  within  its 
limits,  the  defendant  would  punish  him.  It  is  urgQd 
that  those  affidavits  show  passion  and  prejudice  and 
misconduct  on  the  part  of  the  jury.  They  were  contTk- 
dieted  by  counter-affidavits,  but,  if  they  had  not  been, 
they  would  not  have  shown  ground  for  setting  aside  the 
verdict,  because  they  merely  tended  to  show  arguments 
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or  reasons  which  were  urged  to  increase  the  amount  of 
the  recovery.  Matters  of  that  kind  eo  far  inhere  in  the 
verdict  that  they  cannot  be  given  any  weight  .for  the 
purpose  of  setting  it  aside.  Wright  v.  Telegraph  Co.f 
20  Iowa,  196;  Griffin  v.  Harriman,  74  Iowa,  438;  WiU 
kins  V.  Bent,  66  Iowa,  ^l\Fox  v.  Wunderlich,  64  lowa^ 
192;  Brown  v.  Cole,  45  Iowa,  603;  Bingham  v.  Foster, 
37  Iowa,  340;  Garretty  v.  Brazell,  34  Iowa,  104;  Cowles 
V.  Railroad  Co.,  32  Iowa,  517;  Hall  v.  Bobison,  25 
Iowa,  92. 

VII.  The  last  claim  of  the  appellant  which  needs 
to  be  considered  at  any  length  is  that  the  court  erred  in 
refusing  to  grant  a  new  trial  on  the  ground  of  newly- 
discovered  evidence.  That  ground  was  set  out  in  both 
the  motion  and  the  petition  for  a  new  trial.  It  was 
included  in  the  motion  by  an  amendment  filed  seven* 
teen  days  after  the  verdict  was  returned,  and  fourteen 
days  after  the  original  motion  was  filed,  and  was  sup- 
ported by  aflldavite.  Some  of  those  relate  to  a  mistake 
alleged  to  have  been  made  by  a  witness  for  the  city 
which  is  of  so  little  consequence  that  it  will  not  be 
further  considered.  So  far  as  the  affidavits  can  be 
regarded  as  material,  they  relate  to  the  claims  made 
on  the  trial,  and  testimony  offered  to  support  it,  to 
the  effect  that  Mrs.  Baxter^s  general  health  was  good 

before  the  accident.    The  affidavits  tend  to  show 
13        that  an  attorney  for  the  defendant  went  to  the 

former  home  of  Mrs.  Baxter,  in  Spirit  Lake,  in 
July  next  preceding  the  trial,  which  commenced  in  the 
latter  part  of  October,  1895;  that  the  purpose  of  his 
visit  was  to  ascertain  something  as  to  the  condition 
of  Mrs.  Baxter^s  health  during  the  many  years  she 
resided  there;  that  he  spent  two  or  three  days  m  the 
town,  and  talked  with  a  large  number  of  people  who 
had  been  her  neighbors,  and  with  men  who  had  busi« 
ness  dealings  with  her  family,  and  with  all  persons,  so 
far  as  he  could  ascertain,  who  would  be  likely  ta  know 
Vol.  103  la— 39 
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anything  of  her  health,  but  that  he  found  that  a  strong 
sympathy  for  the  Baxter  family,  and  a  strong  prejudice 
against  the  defendant,  prevailed,  and  he  could  not 
learn  anything  to  the  advantage  of  the  defendant  The 
affidavits  also  tended  to  show  that  the  attorney  talked 
before  the  trial  with  all  the  persons  in  Cedar  Bapids 
who,  so  far  as  he  was  able  to  learn,  could  give  him 
any  information  in  regard  to  the  health  of  Mrs.  Baxter, 
but  without  success;  that,  after  the  trial,  he  had 
obtained  the  affidavit  of  A.  M.  Johnson,  a  resident  of 
Spirit  Lake,  and  that  much  testimony  could  now  be 
procured  to  show  that  Mrs.  Baxter's  health  was  poor 
for  years  prior  to  her  death.  The  affidavit  of  Johnson 
was  also  attached  to  the  motion,  and  showed  that  he 
knew  Mrs.  Baxter  at  Spirit  Lake  about  fifteen  years, 
and  until  she  moved  to  Cedar  Kapids;  that  he  knew  that 
she  was  continually  complaining  of  ill  health  while  she 
lived  there;  "that  it  was  generally  reputed  that  she  had 
ill  health,  and  I  know  the  same  myself,  and  she  claimed 
the  climate  at  Spirit  Lake,  Iowa,  did  not  agree  with 
her,  but  the  climate  where  she  did  live  after  leaving 
here  did  agree  with  her.''  We  are  of  the  opinion  that 
this  affidavit  was  not  sufficiently  definite  and  certain 
to  require  that  a  new  trial  be  granted.  Whether  the 
statement,  "and  I  know  the  same  myself,"  refers  to 
what  Mrs.  Baxter's  health  was  reputed  to  be,  or  to  the 
affiant's  knowledge  of  what  it  was  in  fact,  is  not  clear, 
and  the  affidavit  does  not  show  that  her  health  was 
impaired  before  the  accident.  On  the  contrary,  if  the 
closing  statement  is  of  any  value,  it  tends  to  show  that 
the  cause  of  her  alleged  ill  health  was  removed  when 
she  went  to  Cedar  Rapids.  We  think  the  motion  for  a 
new  trial  was  properly  overruled.  The  statements  in 
regard  to  newly  discovered  evidence  ccmtained  in  the 
petition  for  a  new  trial  are  more  important  The  peti- 
tion was  filed  about  four  months  after  the  trial  was 
ended,  and  shows  that  after  the  motion  for  a  nevr  trial 
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was  overruled  and  judgment  was  rendered,  an  attorney 
for  the  defendant  again  went  to  Spirit  Lake,  and  talked  / 
with  a  number  of  persons^  and  discovered  much  evi- 
dence which  caji  be  obtained,  and  which  will  contradict 
testimony  given  for  the  plaintiff,  and  show  that  for 
years  before  the  accident,  while  Mrs.  Baxter  resided 
at  Spirit  Lake,  she  complained  of  a  stomach  trouble,  of 
a  heart  trouble,  of  dropsy  and  swollen  limbs,  of  bloat- 
ing, of  difficulty  in  breathing,  of  being  unable  to  sleep 
when  lying  down,  and  that  she  was  improved  in  health 
by  going  away  from  home.  The  i>etition  shows  that 
Bome  of  the  newly  discovered  evidence  will  be  given  by 
persons  who  reside  in  Cedar  Rapids,  and  of  whom  some 
were  witnesses  on  the  trial;  that  some  of  those  persons 
will  show  that  Mrs.  Baxter  stated  after  the  accident 
that  she  had  sufflered  much  while  residing  at  Spirit 
Lake  from  stomach  trouble;  that  others  will  tetstify 
that  she  was  quite  strong  and  well  after  the  accident, 
doing  a  large  part  of  the  work  and  all  of  the  cooking 
for  a  family  of  ten  or  twelve  persons,  including  board- 
ers; and  that  the  physicians  who  attended  her  after 
the  accident  will  prove  that  her  sickness  and  death 
were  not  in  any  manner  caused  by  the  injuries  she 

received  in  falling  on  the  street  crossing.  Some 
14        of  this  testimony  would  doubtless  have  been 

material  and  competent  on  the  trial  of  the  cause, 
but  that  of  the  physicians  would  have  been  incompe- 
tent, for  reasons  already  shown,  or  it  should  have  been 
offered  on  the  trial.  No  sufficient  reason  for  not  exam- 
ining more  fully  the  witnesses  who  actually  testified  is 
shown,  and  we  are  satisfied  that  if  the  averments  of  the 
petition  are  true,  and  if  the  defendant  had  been  as  dili- 
gent before  as  since  the  trial,  it  would  have  discovered 
the  comi>etent  and  material  evidence  for  which  it  now 
asks  a  new  trial.  Moreover,  it  is  to  some  extent  con- 
flicting.   To  show  that  Mrs.  Baxter  was  vigorous  and 
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apparently  well  after  the  accident  would  tend  to  show 
that  her  health  was  not  permanently  impaired  when 
she  was  at  Spirit  Lake.  None  of  the  newly  discovered 
evidence  tends  to  fihow  that  the  defendant  was  not 
liable  for  the  injuries  which  resulted  from  the  accident. 
Upon  a  consideration  of  the  entire  record,  we  conclude 
that  the  court  was  right  in  sustaining  the  demurrer  to 
the  petition  for  a  new  trial  because  of  a  lack  of  dili- 
gence to  procure  the  newly-discovered  evidence  for  use 
on  the  trial,  and  for  the  further  reason  that  it  does  not 
impress  us  as  being  of  sufficient  importance  to  justify  a 
new  trial.  The  evidence  is  ample  to  sustain  the  judg- 
ment, and  tliere  was  no  error  in  the  proceedings  which 
was  prejudicial  to  the  defendant  The  judgment  of  the 
district  court,  and  its  ord,er  sustaining  the  demurrer  to 
the  petition  for  a  new  trial,  and  taxing  costs  thereon 
to  the  defendant,  are  affirmed. 


in  SwI        ^^*  Benedict,  Appellant,  v.  W.  D.  Bird  and  J.  H. 
"ifl8~6i2  Enolb. 

liaO    178 

Statute  of  Frands:  admission  in  pleadings.  The  admission  by 
defendants  in  their  original  answer,  introduced  in  evidence,  of  an 
8  oral  contract  to  convey  land,  materially  different  from  that  pleaded 
by  plaintiff,  does  not  bring  the  case  within  Code  1878,  section 
8666,  providing  that  the  prohibition  by  section  8664,  subdivision 
4,  of  parol  evidence  to  establish  a  contract  creating  interest  in 
real  estate  shall  not  prevent  the  enforcement  of  such  a  contract, 
if  it  is  not  denied  in  the  pleadings,  nor  oral  testimony  of  the 
adverse  party  from  being  evidence. 

Part  payment.    The  "part  payment"  which  takes  a  case  out  of  the 

1  statute  of  frauds  is  not  constituted  by  an  arrangement  that  the 
agent  of  the  seller  shall  pay  him  part  of  the  purchase  price  for 
which  the  buyer  agrees  to  reimburse  said  agent,  which  he  never 
did,  though  the  seller  actually  received  sucli  payment.  It  is  the 
same  as  though  the  seller  had  made  partial  payment  to  himself. 

Possession.    Evidence  that,  after  an  oral  contract  for  the  sale  of 
land,  the  vendee  went  to  the  premises  with  his  son,  to  whom  he 

2  rented  the  place,  picked  up  some  lumber,  and  drove  a  few  nails. 
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and  that  the  yendor,  when  told  by  the  vendee  that  he  had  rented 
the  premises,  said  it  was  all  right,  and  that  neither  the  vendee 
nor  his  son  was  ever  afterwards  on  the  place,  was  insufficient  to 
show  that  such  a  vendee  had  "taken  and  held  possession  ♦  ♦  ♦ 
under  and  by  virtue  of  the  contract,"  within  Code  1873,  section 
8665,  which,  excepts  the  contract  from  I  he  statute  of  frauds. 

Same.  To  bring  an  oral  contract  to  convey  land  within  Code  1873,  sec- 
tion 8665,  providing  that  the  prohibition  by  section  3664,  subdivision 
2  4,  in  such  case  of  parol  evidence  to  establish  a  contract  creating  an 
interest  in  land  shall  not  apply  where  the  vendee  with  the  actual 
or  implied  consent  of  the  vendor  has  taken  and  holds  possession 
of  the  land  "under  and  by  virtue  of  the  contract"  it  is  indispensi- 
ble  that  the  possession  shall  have  been  taken  and  held  under  and 
by  virtue  of  the  contract. 

Waiver  by  failure  to  object  to  evidence.  Defendant  in  an 
action  for  breach  of  an  oral  contract  to  convey  land  does  not 
6  waive  his  plea  of  the  statute  of  frauds  by  failing  to  object  to  the 
parol  evidence  when  offered,  where  the  plaintiff  pleads  facts 
which  if  established  would  show  the  contract  to  be  valid  because 
embraced  within  some  of  the  exceptions  stated  in  the  statute;  as 
plaintiff's  order  of  proof  was  discretionary  with  him,  defendant 
could  not  tell  until  it  was  closed  whether  plaintiff  would  not 
prove  himself  within  some  of  said  exceptions. 

Sales— COMPLETION.  An  oral  contract  for  the  sale  of  land  provided 
that  the  deed  should  be  placed  in  a  bank,  and  delivered  when  title 
was  approved  and  payment  made.    The  person  employed  by  the 

4  vendee,  after  examining  the  deed  and  abstract,  returned  them  to 
the  bank,  with  his  opinion  that  there  was  some  defect  in  the  title, 
whereupon  the  vendor  took  back  the  papers.  Held,  that  the  con- 
tract of  sale  was  not  completed. 

Inconsistent  claims:    Statute  of  frauds.    One  who   grounds  his 

5  action  upon  damages  sustained  because  the  seller  failed  to  com- 
plete his  sale  according  to  contract  cannot  urge  therein  that  deed 
was  fully  delivered  and  that,  hence,  an  oral  bargain  to  sell  land  is 
taken  out  of  the  statute  of  frauds. 

Appeal  from  Ida  District  Court. — Hon.  Z.  A.  Church, 

Judge. 

Friday,  October  29,  1897. 

Action  at  law  to  recover  damages  for  a  breach  of 
an  oral  contract  to  convey  land.  Verdict  directed  for 
the  defendants.    Plaintiff  appeals. — Aj^rmed, 
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Warren  &  Johnston  for  appellant. 

B.  I.  Salinger  and  /.  C.  Walter  for  appellees. 

Kjnnb,  C.  J. — I.  Plaintiff  claims:  That  on  Octo- 
ber 8,  1895,  the  defendants  sold  and  agreed  to  convey 
to  plaintiff  eighty  acres  of  land,  at  the  a^eed  price  of 
thirty-two  dollars  and  fifty  cents  per  acre,  the  deed  and 
abstract  showing  title  to  be  delivered  at  once,  and 
price  to  be  paid  on  said  delivery.  That  Engle,  who  was 
in  fact  the  agent  of  Bird,  his  co-defendant,  said  he 
would  pay  Bird,  who  held  the  legal  title  to  the  land, 
twenty  dollars  on  the  purchase  price,  and  that  there- 
after both  of  the  defendants  told  plaintiff  it  had  been 
paid.  That  plaintiff  took  possession  of  the  land,  and 
leased  it,  and  notified  Bird  that  he  had  done  so,  and 
that  the  latter  assented  thereto.  That  it  was  agreed 
that  the  deed  should  be  delivered  to  Baxter,  Reed  &  Co., 
for  plaintiff,  and  he  would  arrange  with  them  to  pay 
over  the  money  when  Mr.  Bradshaw  approved  the  title. 
That  plaintiff  placed  money  with  said  firm,  with  instruc- 
tions to  imy  it  to  the  defendants  when  the  deed  and 
abstract  had  been  delivered  and  Brad -haw  had 
approved  the  title.  That  the  deed  and  abstract 
were  delivered  to  Baxter,  Keed  &  C5o.,  and  by 
them  handed  to  Bradshaw.  Thereafter,  Bradshaw 
returned  them  to  the  bank,  with  his  opinion  to  the 
effect  that  there  were  some  defects  in  the  title.  Th:.t 
defendants  went  to  the  bank,  and  procured  the  deed 
and  abstract,  and  conveyed  the  land  to  another  party 
for  an  increased  price.  In  a  substituted  answer,  the 
defendants  denied  making  the  contract,  and  denied,  in 
substance,  all  the  allegations  of  the  petition,  and 
pleaded  that  the  contract  relied  upon  was  void  under 
the  statute  of  frauds.  At  the  close  of  the  evidence  for 
the  plaintiff,  the  defendants  moved  for  a  verdict  in  their 
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favor  upon  several  grounds,  some  of  which  wUl  here- 
after be  considered.  The  motion  was  sustained,  and  a 
verdict  returned  accordingly,  upon  which  a  judgment 
wafi  entered, 

II.  Our  statute  provides  that,  except  when  other- 
wise expressly  provided,  no  evidence  of  certain  con- 
tracts is  competent  unless  in  writing,  and  signed  by  the 
jyarty  charged,  or  by  his  lawfully  authorized  agent. 
Oode  1873,  section  3663.  Among  the  contracts  men- 
tioned are  those  for  the  creation  or  transfer  of  any 
interest  in  lands,  except  leases  for  a  term  not  exceeding 
one  year.  Oode  1873,  section  3664,  subdivision  4.  By 
Oode  1873  (section  3665)  it  is  provided  that  the  pro- 
vision last  referred  to  shall  not  apply  when  the  pur- 
chase money,  or  any  portion  thereof,  has  been  received 
by  the  vendor,  or  when  the  vendee,  with  the  actual  or 
implied  consent  of  the  vendor,  has  taken  and  held  pos- 
session thereof  under  and  by  virtue  of  the  contract.  It 
is  also  provided  that  the  regulations  referred  to  relate 
merely  to  the  proof  of  contracts,  and  do  not  prevent  the 
enforcement  of  those  which  are  not  denied  in  the  plead- 
ings (Code  1873,  section  3666);  and  nothing  in  the  fore- 
going provision  shall  prevent  the  party  himself,  against 
whom  the  unwritten  contract  is  sought  to  be  enforced, 
from  being  called  as  a  witness  by  the  opposite  party, 
nor  his  oral  testimony  from  being  evidence  (Code  1873, 

section  3667).  It  is  contended  that  the  fact  of  a 
1         part  payment  on  the  land  is  established,  and 

hence  the  statute  does  not  apply.  The  exception 
of  the  statute  relating  to  a  payment  of  the  purchase 
price  applies  only  to  cases  where  "the  purchase  money, 
or  any  xxxrtion  thereof,  has  been  received  by  the  ven- 
dor.'' The  claim  is  that  Engle,  who  was  acting  as  agent 
for  his  co-defendant.  Bird,  paid  the  latter  twenty  dollars 
on  the  land  for  plaintiff.  The  petition  charges  that 
Bn^^Ie  acted  as  Bird's  agent    It  would  be  a  case,  then, 
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of  the  seller  making  a  part  payment  to  himself.  This 
is  not  a  case  where  one  may  properly  act  as  the  agent 
of  both  parties.  The  interest  of  the  principals  being 
adverse,  Engle  could  not  be  the  agent  of  both  parties. 
Therefore,  if  he  had  paid  the  twenty  dollars  to  his  prin- 
cipal, it  would  not  avail  the  plaintiff  as  a  part  payment 
under  the  provisions  of  the  statute.  Engle  being  Bird's 
agent,  his  act  was  in  law  the  act  of  his  principal.  The 
evidence  shows  without  conflict  that  plaintiflf  never 
paid  any  part  of  the  purchase  price  of  this  land  to  either 
of  the  defendants. 

III.  A  further  contention  is  that  plaintiff  took 
possession  under  the  contract,  and  hence  has  brought 
himself  within  the  exceptions  provided  in  the  statute. 

To  take  a  case  out  from  the  rule  of  the  statute, 
2  the  i)ossession  must  be  taken  and  held  under  the 

contract,  and  with  the  actual  or  implied  consent 
of  the  vendor.  CJode  1873,  section  3665.  The  evidence 
shows:  That  plaintiff  went  over  the  place,  and  exam- 
ined the  house  and  cellar.  Took  his  son  with  him,  and 
rented  the  place  to  him.  Picked  up  some  lumber  around 
the  barn,  and  drove  a  few  nails  that  were  loose  about 
the  bam.  That  he  told  Bird  he  had  rented  the  place, 
and  he  said  it  was  all  right.  That  neither  he  nor  his 
son  ever  slept  in  the  house,  or  occupied  it,  and  neither 
of  them  w;ere  ever  on  the  place  afterwards.  This  sale 
of  the  property  and  the  examination  of  the  house 
occurred  in  October,  1894,  and  this  suit  was  begun  in 
March,  1895.  Even  if  it  be  conceded  that  all  the  acts 
recited  were  done,  still  there  is  no  evidence  that  such 
acts  had  reference  to,  or  were  done  under  and  by  virtue 
of,  the  contract  of  sale.  The  cases  relied  upon  by  appel- 
lant were  not  in  their  facts  like  that  at  bar.  In  McCoy 
V.  Hughes,  1 Q.  Greene,  373,  the  party  had  entered  upon 
the  land  and  made  improvements  with  the  consent  of 
Jthe  seileT,  and  had  tendered  the  purchase  money.    In 


Oct  1897J  Bbistbdiot  v.  Bied.  617 

Thayer  v.  Reeder,  45  Iowa,  273,  the  deed  was  delivered, 
purchase  money  paid,  and  possession  ts^en.  In  Sweeney 
V.  (yHora,  43  Iowa,  38,  there  was  a  clear  taking  of  pos- 
session established.  Other  caaes  are  cited  which  are 
not  applicable.  It  is  indispensable  that  it  appear  that 
the  possession  is  taken  and  held  under  and  by  virtue  of 
"Uie  contract.  If  the  acts  mentioned  would  amount  to  a 
taking  of  possession,  still  it  ib  not  shown  that  they  were 
done  under  the  contract.  We  do  not  think  that  the 
plaintiff  has  shown  that  he  has  "taken  and  held  posses- 
sion*' under  the  contract,  as  contemplated  by  the 
statute. 

IV.  It  is  contended  that  the  defendants  in  their 
original  answer,  which  was  introduced  in  evidence, 
admitted  the  contract  pleaded  by  the  plaintiff.    While 

said  answer  admits  the  execution  of  a  deed  to  the 

3  plaintiff,  it  does  not  admit  the  contract  as 
claimed  by  the  plaintiff.    The  facts  touching  the 

contract,  which  are  pleaded  in  the  original  answer,  are 
in  material  respects  different  from  those  pleaded  by 
plaintiff.  It  cannot  therefore  be  said  that  the  contract, 
as  pleaded  in  the  petition,  is  admitted  by  the  defend- 
ants. There  is  nothing  in  the  answer  which  removes 
the  case  from  the  operation  of  the  statute.  Browne, 
Statutes,  Frauds,  section  501. 

V.  Upon  the  facts  in  this  record,  we  do  not  think 
that  the  sale  was  ever  completed.  A  fair  view  of  the 
evidence  shows  that  the  deed  was  not  delivered  so  as  to 

pass  the  title.    It  is  clear  that  the  deed  was 

4  placed  in  the  hands  of  Baxter,  Keed  &  C5o.,  to  be 
held  by  them  until  the  abstract  was  approved 

and  the  title  found  to  be  all  right.  When  title  was 
approved,  and  the  money  paid,  it  was  to  be  delivered. 
As  Bradshaw  did  not  approve  the  title,  and  no  part  of 
the  purchase  price  was  paid,  there  was  no  delivery  to 
.the  purchaser.    Again,  it  appears  that  no  absolute 
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delivery  was  intended  by  the  partieB  at  the  time  the 
deed  was  pla<ied  in  the  hands  of  Baxter,  Beed  &  Co, 
Furthermore,  the  contract,  as  claimed  by  the  plaintiff, 
was  silent  as  to  what  should  be  done  in  case  the  title 
was  found  to  be  imperfect.    This  action  is  for 

5  damages  for  a  failure  to  complete  a  contract  of 
sale,  and  must  be  grounded  upon  the  fact  that 

the  deed  was  never  in  fact  delivered.  If  it  was  so 
delivered,  then  the  grantor  would  not  be  liable,  in  an 
action  like  this,  for  failure  to  comply  with  his  promise, 
and  the  plaintiff  could  not  be  damaged  by  a  breach  of 
the  contract  to  convey,  which  breach  never  existed. 

VI.    It  is  insisted  that,  as  the  defendants  per- 
mitted the  contract  to  be  proven  by  oral  testimony 
without  objection,  they  cannot  thereafter  invoke  the 
aid  of  the  statute.  Crossen  v.  White,  19  Iowa,  111 

6  did  not  involve  the  question  we  have  here,  where 
it  is  claimed  that  the  facts  take  the  case  out  of 

the  statute,  and  bring  it  within  the  exception.  In  Holt 
V.  Brown,  63  Iowa,  322,  the  statute  was  not  pleaded, 
and  no  objection  made  at  any  time,  or  in  any  manner, 
to  the  evidence.  Neither  case  deals  with  the  question 
we  have  in  this  record.  The  question  is,  when  the  con- 
tract is  alleged  by  the  defendant  to  be  within  the  statute 
of  frauds,  and  the  plaintiff  pleads  facts  which,  if  estab- 
lished, would  show  the  contract  to  be  valid,  because 
embraced  within  some  of  the  exceptions  stated  in  the 
statute,  does  the  defendant  waive  his  right  to  insist 
upon  tiie  provisions  of  the  statute  if  he  fails  to  object  to 
the  evidence  when  offered?  It  was  discretionary  with 
the  plaintiff  as  to  the  order  in  which  he  would  introduce 
his  evidence.  He  could  introduce  proof  of  his  contract 
first,  and  thereafter  proof  to  take  the  contract  out  of 
the  statute.  Nor  could  the  defendant  have  successfully 
objected  to  the  proof  of  the  contract  until  it  appeared 
that  the  plaintiff  had  failed  to  establish  the  exceptions 
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lie  had  pleaded.  Campbell  v.  Ormsbyy  65  Iowa,  621. 
As  we  have  considered  the  case  upon  its  merits,  no 
ruling  upon  the  motions  submitted  is  necessary.  We 
have  considered  all  the  questions  made  in  the  recordi 
and  discover  no  error. — Apfibmbd. 


U7  7gr| 

The  Fobbest  Milling  Company,  Haeris  &  Cole  Bboth-  1}^  JJ? 
BBS,  NoEMAN  H.  Harris,  Ruthedgb  Harris,  J.  J. 
Cole,  J.  W.  Cole,  and  W.  R.  Cole,  Appellees,  v. 
The  Cedar  Falls  Mill  Compant,  The  Cedar 
Falls  Paper  Mantjpaoturing  Company,  and  G.  N. 
Miner,  Appellants,  and  H.  H.  Clay,  fl.  Olbrich, 
W.  R.  Graham,  J.  T.  E^napp,  Trustee,  C.  C.  Knapp, 
J.  T.  Knapp,  and  Mary  G.  Overman,  Jessie  F. 
Collins  and  Lizzie  Rogers,  Heirs  of  D.  C.  Over- 
man, Deceased,  Appellees. 

Water  Power:    head:    Deeds.    A  conyeyance  of  a  mill  lot  and  the 

right  to  one  hundred  inches  of  water,  which  describes  the  lot  by 

1    metes  and  bounds,  does  not,  by  fixing  its  river  boundary  at  low 

18    water  mark,  limit  the  "head"  of  water,  so  as  to  prevent  the 

4  grantee  increasing  it  by  excavating  the  tail  race  below  the  then 

5  low  water  mark. 

Same.    Each  of  the  parties  to  whom  the  owner  of  a  water  power 
conveys  parts  thereof,  describing  it  in  each  case  as  so  many 

6  inches  of  water,  without  any  limitation  as  to  the  "head,"  but  with 

7  condition^  making  the  grantees  liable  for  their  proportionate 

8  share  of  the  expense  necessary  to  repair  or  improve  the  race,  dam 
and  other  structures  creating  the  water  power,  is  entitled  to  as 
nearly  the  same  head  as  the  conditions  will  permit  of. 

Same.    The  various  owners  of  water  rights  in  connection  with  a  mill 

8  dam  and  race  have  the  right  to  the  same  head  of  water,  or  as 
4  nearly  the  same  as  the  topography  of  the  groimd,  the  fall  of  the 
7  main  race,  and  other  conditions  admit  of,  in  the  absence  of  con- 
trary provisions  in  the  deeds  conveying  such  rights,  where  they 
have  been  accustomed  to  excavate  about  the  tail  races  leading 
from  their  mills,  as  they  see  fit,  without  any  objection  from  other 
owners. 

Sams.    The  rule  that  the  grant  of  a  mill  or  of  a  privilege  of  a  mill 

9  d^es  wit|i  it  nbt  only  the  land  on  which  it  stands,  but  the  land 
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10  and  water  actually  and  commonly  used  therewith  and  necessary 
to  its  enjoyment,  does  not  apply  to  a  conveyance  of  a  specifically 
described  lot,  though  there  be  a  mill  upon  it. 

Sahb:    Tenants  in  common.    Where  four  persons  own  a  water  power 
9    in  common,  the  land  on  which  it  was  developed,  and  adjoining 

10  land  divided  into  lots,  and  three  of  the  persons,  at  their  own 

11  expense,  erect  a  mill  on  one  of  the  lots,  and  conduct  water  thereto 
from  the  head  race,  and  the  fourth  likewise  constructs  a  mill  on 
another  lot,  and  conducts  water  thereto,  the  deed  of ,  the  latter  to 
the  former  of  an  undivided  one-fourth  of  several  lots,  including 
that  on  which  was  their  mill,  or  the  deed  of  the  former  to  the  latter 
of  an  undivided  three-fourths  of  other  lots,  including  that  on 
which  was  his  mill,  conveys  none  of  the  water  rights  of  the 
grantors,  either  as  an  easement  or  otherwise. 

Notiob:    Partition.    The  use  of  water  rights,  as  appurtenant  to 

16  land,  by  grantees  of  the  land  in  possession  thereof,  does^not  of 
itself  operate  as  notice  that  there  has  been  a  parol  partition  of 

17  the  water  rights  which  had  previously  been  held  in  common  by 
the  grantors  in  such  deeds  and  other  persons,  where  such  use  is 
referable,  as  well,  to  their  rights  as  tenants  in  common. 

Same.    The  record  of  a  deed  to  land  on  which  a  mill  operated  by 

16  water  is  located  does  not  charge  a  subsequent  purchaser  of  water 

17  rights  in  the  race  from  which  the  water  for  the  mill  is  obtained, 
with  notice  of  any  interest  of  the  grantee,  in  such  water  rights. 

Waters:    Deeds,    A  conveyance  by  one  of  four  tenants  in  common 
of  land,  to  the  other  co-tenants,  of  an  undivided  fourth  interest 
in  a  certain  part  of  the  land  which  is  used  for  milling  purposes, 
does  not  carry  with  it,  as  a  necessary  incident  to  the  beneficial 
16    enjoyment  of  the  land  conveyed,  a  similar  interest  in  water  rights 
owned  by  the  same  persons  in  common,  as  the  grantees  would 
have  the  right  to  use  the  water  because  of  their  interest  therein 
as  co-tenants. 
Co-tenancy.    A  conveyance  of  an  undivided  fourth  interest  in  a  lot 
2   and  mill,  together  with  all  the  rights  and  privileges  appurtenant 
thereto,  does  not  convey  any  interest  in  the  water  power  used  for 
such  mill,  owned  in  common  by  the  grantors  in  such  deed  and 
another  person,  which  will  be  valid  as  against  subsequent  grantees 
of  such  water  power  under  deed  by  all  the  persons  owning  an 
interest  therein. 
Same.    A  tenant  in  common  of  lands  on  which  his  co-tenants  have 
9    built  a  mill  with  their  own  means,  and  at  their  own  expense  have 
turned  the  water  on  their  wheels  from  a  mill  race  owned  in  com- 
mon by  the  same  parties,  does  not,  by  conveying  his  undivided 
interest  in  such  land  to  his  co-tenants,  so  enhance  the  value  of 
the  land  sold,  by  any  artificial  arrangement  of  his  property,  as  to 
cause  the  right  to  use  the  water  to  pass  by  the  deed. 
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Bame.    A  conveyance  by  part  only  of  the  tenants  in  common  of  a 
12    water  power,  of  an  aliquot  part  thereof,  is  inyalid  as  against 
subsequent  purchasers  from  all  the  co-tenants. 

Same,    Less  than  all  the  tenants  in  common   cannot   create  an 
18    easement  in  the  common  property  and  convey  it  to  another. 

Estoppel.  One  whose  remote  grantors  of  a  lot  conveyed  therewith 
only  part  of  the  water  which  had  been  made  appurtenant  thereto, 
and  conveyed  the  remainder  to  another,  is,  like  such  grantor, 

14  estopped  to  assert  invalidity  of  the  latter  conveyance,  on  the 
ground  that  water  which  has  been  made  appurtenant  to  land 
cannot*  be  severed  and  sold  separate  from  it. 

Same,    Where  all  the  parties  owning  a  water  power  formed  a  volun- 

S   tary  association  for  the  purpose  of  repairing  and  keeping  up  the 

power,  the  payment  by  certain  members  of  assessments  levied 

15  against  them,  based  on  their  ownership  of  certain  water,  will 
estop  other  members  to  assert  the  invalidity  of  the  conveyances 
of  water  to  them. 

Appeal  from  Black  Hawk  District  Court. — Hon.  C.  P. 
Couch,  Judge. 

Friday,  Ootobbb  29, 1897. 

This  is  a  contest  over  the  rights  and  interests  of 
the  reepective  parties  in  and  to  a  water  power  located 
npon  and  along  the  Oedar  river,  at  the  city  of  Cedar 
Falls.  From  a  decree  fixing  and  declaring  the  rights 
of  the  several  parties  and  enjoining  the  defendants  from 
making  certain  excavations  in  the  majn  race,  and 
declaring  that  plaintiffs  had  the  right  to  excavate  and 
deepen  the  tail  races  from  their  mills,  so  that  they 
might  have  a  "head^^  equal  to  the  greatest  on  the  afore- 
said water  power,  the  defendants,  the  Cedar  Falls  Mill 
Company,  the  Cedar  Falls  Paper  Manufacturing  Com- 
pany, and  G.  N.  Miner  appeal. — Affirmed. 

Mullen  &  Pickett  for  appellant  Cedar  Falls  Mill 
Co. 

J.  J.  Tolerton  for  appellant  Cedar  Falls  Paper 
Manufacturing  Co. 
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Hemenway  &  Grundy  and  J.  D.  Nichols  for  appel- 
lant  G.  N.  Miner. 

Boies,  Husted  &  Bcfies  for  appellees  W.  B.  Graham 
and  others. 

Deemeb,  J. — The  facts  are  complicated,  and  the 
ififiues  so  involved  that  we  find  it  very  difficult. to  make 
a  clear  and  comprehensive  statement  of  the  case.    It 

appears  that  prior  to  the  year  1848  one  Sturgis 
1          wae  the  owner  of  the  land  now  known  as  the 

"Old  Mill  Square/^  at  the  city  of  Cedar  Falls. 
This  tract  comprises  about  thirty-eight  acres  of  land, 
and  included  the  water  power  which  is  now  the  subject 
of  controversy.  In  April  of  that  year,  he  conveyed  an 
undivided  three-fourths  of  this  land  to  J.  M.  Overman, 
D.  0.  Overman,  and  Edwin  Brown;  and  on  the  same 
day,  but  by  a  different  instrument,  he  conveyed  the 
remaining  one-fourth  to  James  Newell,  who,  in  turn,  in 
July  of  the  same  year,  conveyed  the  said  one-fourth  to 
William  F.  Overman.  Before  selling  the  land,  Sturgis 
had  commenced  building  a  dam  across  the  Oedar  river. 
This  dam  was  completed  by  Brown  and  the  Overmans, 
and  they  also  constructed  a  head  race  from  a  point  some 
distance  above  the  dam,  along  and  across  the  land 
owned  by  them,  for  the  purpose  of  conveying  water  to 
the  mills  thereafter  to  be  erected.  In  1854  William  F. 
Overman  conveyed  his  interest  in  the  land  and  water 
power  to  Henry  H.  Meredith;  and  from  that  time,  until 
the  execution  of  the  conveyances  hereinafter  referred 
to,  the  two  Overmans,  Brown,  and  Meredith  owned  the 
entire  tract  of  land  and  water  power  thereto  appurte- 
nant, as  tenants  in  common.  In  1856,  and  after  the 
head  race  had  been  constructed  as  far  as  the  tract 
known  as  "Lot  21,'^  the  Overmans  and  Meredith,  at  their 
individual  expense,  erected  a  flouring  mill  upon  said  lot 
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21,  and  put  in  four  water  wheels,  of  an  aggregate 
capacity  of  one  thousand,  two  hundred  inches  of  water, 
to  furnish  power,  and  used  and  appropriated  that 
amount  of  water  from  the  main  race.  In  1857  and  1858, 
Brown,  at  his  expense,  erected  a  mill  upon  what  is 
now  known  as  '*Lot  24."  This  mill  was  also  connected 
with  the  head  race,  and  was  supplied  with  four  wheels, 
using  an  aggregate  of  one  thousand,  two  hundred  inches 
of  water. 

The  parties  to  this  controversy  claim  title  by  vari- 
ous mesne  conveyances  from  these  original  owners. 
The  Forrest  Milling  Company  claims  title  and  a  right  to 
draw  three  hundred  inches  of  water  from  the  race, 
under  the  following  grants:  In  1864  the  Overmans, 
Meredith^  and  Brown  executed  and  delivered  to  Charles 
Elliott  and  Micajaih  Collins  a  deed,  by  metes  and 
bounds,  to  what  is  known  as  *TLot  28,"  in  Mill  Squaw 
addition,  together  with  three  hundred  inches  of  water 
to  be  need  in  driving  machinery  wpcm  the  premises. 
This  interest  the  Forest  Milling  Company  acquired 
through  certain  mesne  conveyances.  The  plaintiffs  the 
Foarest  Milling  Company  and  Harris  &  Cole  Bros,  also 
claim  title  to  what  is  now  known  as  "Lot  32,'^  in  Mill 
Square  addition,  together  with  the  right  to  draw  one 
thousand  inches  of  water  from  the  mill  race,  through 
certain  mesne  conveyances  from  the  Cedar  Falls  Starch 
Company,  that  obtained  title  through  a  conveyance  to  it 
by  the  Overmans,  Meredith,  and  Brown  on  August  31, 
1866.  The  defendant  J.  F.  Knapp  claims  the  right  to 
one  hundred  inches  of  water  from  the  main  race,  to  be 
taken  opposite  lot  24,  as  successor  in  interest  to 
Sophronia  M.  Wilcox  and  Henry  Budge,  who  obtained 
their  title  as  follows:  In  1865  the  co-tenants  above 
described  executed  to  said  Wilcox  and  Budge  a  deed  to 
a  right  to  use  one  hundred  inches  of  water  from  the  mill 
rac€^  and  Wilcox  and  Budge  sold  their  interest  and 
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right  to  this  defendant  day  &  Olbrich,  defendants, 
and  G.  N,  Miner,  claim  an  interest  in  said  water  power 
as  enccessors  in  interest  to  Henry  CS.  Overman,  who 
acquired  it  as  follows:  In  June,  1866,  D.  O.  Overman 
executed  and  delivered  to  H.  0.  Overman  a  deed  for  lot 
20  in  Mill  Square  addition,  and  on  the  same  day  the 
co-tenants  above  mentioned  eold  to  H.  G.  Overman  the 
right  to  draw  two  hundred  inches  of  water  from  the  mill 
race  on  the  east  bank,  and  directly  in  front  of  lot  20. 
These  deeds  were  not  recorded,  however,  until  Novem- 
ber 9, 1866.  H.  C.  Overman  conveyed  the  right  to  one 
hundred  inches  of  this  water  to  G.  N.  Miner,  and 
the  other  one  hundred  he  conveyed  to  Clay  & 
Olbrich.  Miner  also  claims  that  he  is  the  owner  of  and 
entitled  to  draw  from  the  race  one  thousand,  four  hun- 
dred inches  of  water,  as  appurtenant  to  lot  21  of  Mill 
Square  addition,  under  the  following  conveyances:  (1) 
A  deed  in  July  of  the  year  1858,  from  Brown  to  the 
Overmans  and  Meredith,  covering  an  undivided  one- 
fourth  interest  in  and  to  lots  2,  3,  4,  5,  7,  8,  9, 11,  21,  22, 
and  23  in  Mill  Square  addition.  The  Overmans  and 
Meredith,  at  the  same  time,  and  evidently  as  a  part  of 
the  same  transaction,  deeded  to  Brown  an  undivided 
three-fourths  interest  in  lots  1,  6, 10,  14,  15,  and  24,  in 
the  same  addition.  A  second  deed,  in  April  of  the  year 
1861,  from  the  Overmans  and  Meredith,  conveyed  an 
undivided  one-fourth  of  the  premises  known  as  "Lot 
21,'^  with  all  rights,  privileges,  and  appurtenances 
thereto  belonging,  to  Elizabeth  Wright;  she,  in  turn, 
conveying  the  same  to  Miner.  He  also  claims  a  right  to 
the  other  three-fourths  interest  as  successor  to  the 
rights  of  the  Overmans  and  Meredith  under  a  foreclos- 
ure sale  of  their  interest  under  a  mortgage  executed 
after  the  conveyance  to  appellees'  grantors.  Miner  also 
claims  that  he  is  entitled  to  three  hundred  inches  of 
water  as  the  partial  successor  in  interest  to  the  rights 
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of  J.  M.  Overman,  D.  C.  Overman,  and  Ellen  G  Meredith, 
under  the  following  conveyances:  In  April  of  the  year 
1863,  the  Overmans  and  Meredith  conveyed  the  undi- 
vided one-half  of  lot  26,  with  the  right  to  one  thousand, 
six  hundred  inchee  of  water  from  the  race,  to  Shepard 
Wilson.  But  one  thousand  inches  of  this  water  was 
used  by  the  mill  on  lot  26,  and  Wilson  and  another  (one 
Van  Saun,  who  had  become  interested  with  him),  and 
who  together  owned  all  of  said  lot,  conveyed  six  hun- 
dred inches  of  this  water  to  L.  N.  and  D,  H.  Fabrick,  as 
an  appurtenance  to  lot  27.  D.  H.  Fabrick  conveyed 
his  interest  in  lot  27  to  L.  N.  Fabrick,  and  L.  N.  Pabrick 
conveyed  three  hundred  inches  of  the  water,  without 
any  land,  to  Alexander  Graham.  L.  N.  Fabrick  then 
conveyed  lot  27  to  Rhodes  &  Dayton,  through  whom  the 
Cedar  Falls  Mill  Company  holds  title.  Thereafter,  and 
in  1879,  Fabrick  executed  a  deed  to  Miner,  purporting 
to  convey  to  him  the  right  to  draw  three  hundred  inches 
of  water  from  the  mill  race.  The  Cedar  Falls  Paper 
Manufacturing  Company  claims  title  to  and  the  right 
to  draw  one  thousand  two  hundred  inches  of  water  from 
the  race,  through  foreclosure  of  a  mortgage  executed 
by  Edwin  Brown,  who  obtained  title,  as  is  claimed, 
under  the  deed  from  his  co-tenants,  of  date  July  18, 
1858.  The  mortgage  so  foreclosed  was  executed  on  the 
sixth  day  of  October,  1866,  after  appellees'  grantors  had 
obtained  title.  The  Cedar  Falls  Mill  Company  claims 
title  to  one  thousand,  six  hundred  inches  of  the  water 
as  successor  to  the  interest  of  Shepard  Wilson,  who 
obtained  his  title  through  a  deed  of  conveyance  from 
the  Overmans  and  Meredith,  dated  April  18, 1863,  cover- 
ing the  undivided  one-half  of  lot  26  in  Mill  Square  addi- 
tion, and  the  right  to  use  the  undivided  one-half  of  one 
thousand  six  hundred  inches  of  water.  In  October, 
1867,  Brown  conveyed  to  the  Overmans  and  Meredith 
his  pTio-fourth  interest  in  and  to  lots  26.  and  27,  and  a 
Vol.  103  la— 40 


Forrest  Mill.  Co.  v.  Cedar  F.  Mill  Co.  [103  Iowa 

right  to  draw  one .  thousand,  six  hundred  inches  of 
water,  as  appurtenant  to  lot  26;  and  thereafter  the 
Overmans  and  Meredith  conveyed  the  remaining  half 
of  lot  26,  with  the  water  rights  appurtenant  to  lot  26, 
to  Wilson,  who  thereafter  conveyed  the  same,  as  we 
have  stated,  to  the  Cedar  Falls  Mill  Company.  The 
Cedar  Palls  Mill  Company  also  claims  title  and  the 
right  to  three  hundred  inches  of  water,  obtained 
by  the  conveyance  from  Ehodes  &  Dayton,  heretofore 
referred  to. 

In  April  of  the  year  1853,  and  before  Meredith 
acquired  any  interest  in  the  lands,  the  Overmans  and 
Brown  made  and  caused  to  be  recorded  a  plat  of  the 

town  of  Cedar  Falls,  which  plat  included  in  its 
2  boundaries  a  portion  of  the  lands  in  controversy^ 

and'  caused  to  be  surveyed  and  set  apart  as  a 
water  site  the  tract  of  land  comprising  thirty-eight 
acres  heretofore  referred  to.  The  Cedar  river  flows  in 
a  southeasterly  direction  through  this  tract,  and  fur- 
nishes the  power  which  is  the  subject  of  controversy. 
In  1858  the  Overmans,  Meredith,  and  Brown  caused  to 
be  surveyed  and  platted  into  lots  (numbering  from  1  to 
24,  inclusive)  certain  lands  adjoining  the  town  of  Cedar 
Falls  and  the  thirty-eight  acre  tract  hitherto  men- 
tioned, and  caused  the  same  to  be  denominated  "Mill 
Square  Addition'^  to  the  town  of  Cedar  Falls.  None  of 
the  original  thirty-eight  acres  were  divided  into  lots, 
nor  were  they  included  within  the  boundaries  of  this 
addition.  In  October  of  the  year  1867,  Brown  executed 
and  delivered  to  the  Overmans  and  Meredith  a  deed  to 
an  undivided  one-fourth  of  the  right  to  draw  water  from 
the  main  race  to  be  used  upon  lot  21  in  the  Mill  Square 
addition,  and  his  undivided  one-fourth  interest  in  and 
to  lots  26  and  27,  with  the  right  to  draw  from  the  mill 
race  one  thousand,  six  hundred  inches  of  water.  And, 
on  the  same  day,  the  Overmans  and  Meredith  executed 
and  delivered  to  Brown  a  deed  conveying  to  him  an 
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undivided  three-fourths  interest  in  the  right  to  draw 
one  thousand,  two  hundred  inches  of  water  to  be  used 
upon  lot  24  in  Mill  Square  addition.    These  deeds  were 
a  part  and  parcel  of  the  same  transaction,  and  the  only 
consideration  therefor  was  the  mutual  conveyances  and 
promises  between  parties.     They  all  contained  this 
condition:    "Subject,  however,  to  the  payment  of  euch 
part  of  the  expenses  for  necessary  repairs  and  improve- 
ments to  the  race,  dam,  and  other  structures  creating 
the  water  power  in  Cedar  Falls,  aforesaid,  as  the 
amount  of  water  herein  conveyed  bears  to  the  amount 
of  water  used  on  said  race,  or  as  may  be  hereafter  used 
at  the  time  such  expenses  are  incurred;  and  subject  to 
the  further  right  of  the  parties  owning  water  rights  to 
draw  off  the  water  from  s^id  race  for  necessary  repairs 
and  for  improvements  to  said  water  power.    And  pro- 
vided, further,  that  if,  at  any  time  hereafter,  there  shall 
not  be  sufficient  water  in  said  race  to  propel  all  the 
machinery  driven  by  the  same,  that  then  the  grantees 
herein  shall  only  draw  their  just  proportion  of  the 
same."  Since  the  commencement  of  this  action,  the  For- 
rest Milling  Company  has  acquired  the  undivided  one- 
half  of  the  residue  of  the  property  known  as  the  "Old 
Mill  Square,"  and  the  defendant  G.  N.  Miner  is  the 
owner  of  the  other  undivided  half.    In  the  year 
3  1875  an  association  composed  of  the  various  own- 

ers of  the  water  power  was  formed,  under  the 
name  of  the  Cedar  Falls  Water  Power  Company,  for 
the  purpose  of  maintaining  the  dam  and  the  race,  and 
of  assessing  the  expenses  thereof  against  the  various 
owners  of  the  power.  These  assessments,  made  from 
time  to  time,  were  paid  by  the  various  owners,  as  fol- 
lows: The  Cedar  Falls  Mill  Company  paid  upon  one 
thousand  inches  of  water;  the  Cedar  Falls  Paper  Manu- 
facturing Company  paid  upon  one  thousand  inches; 
Miner  paid,  during  a  part  of  the  time  at  least,  upon  two 
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thousand  inches;  Harris  &  Cole  Bros,  'paid  upon  five 
hundred  inches;  and  the  Forreet  Milling  Company  upon 
five  hundred  inches.  Harris  &  Cole  Bros,  and  the  For- 
rest Milling  Company  refused  to  pay  one  of  these  assess- 
ments, and  withdrew  from  the  association.  Thereafter 
the  other  members  of  the  association  proceeded  to 
improve  the  race,  by  making  excavation®  below  the 
millfi  of  these  parties  who  withdrew  from  the  associa- 
tion. To  this,  plaintiffs  objected,  and  commenced  this 
suit  to  prevent  work  on  the  race  below  their  mills. 

The  defendants  insist  upon  their  rights  to  improve 
the  property  in  the  manner  contemplated,  averring  that 
euch  work  was  for  the  mutual  benefit  of  all  the  owners. 

In  answers  and  cross-petitions,  defendants 
'4  assert  their  respective  rights  to  the  water  power, 

and  further  say  that  plaintiffs  were  excavating 
the  head  race  in  such  manner  as  to  impede  the  flow  of 
water,  and  also  charge  that  plaintiffs  have  extended 
their  tail  race  below  low  water  mark,  thus  giving  them 
a  greater  head  than  that  to  which  they  are  entitled 
under  their  deeds.  Each  of  the  parties  plaintiff  and 
defendant  claim  a  prior  and  superior  right  to  that  of  all 
others,  in  the  water  power.  The  supply  of  water  is  fre- 
quently insufficient  to  operate  all  the  mills  upon  the 
race,  or  to  furnish  to  the  owners  the  number  of  inches 
called  for  in  their  deeds.  As  this  suit  was  originally 
brought  to  restrain  defendants  from  excavating  in  the 
race  below  plaintiffs'  head  gates,  and  as  the  defendants 
in  their  cross-petition  ask  an  injunction  to  restrain  the 
plaintiffs  from  excavating  their  tail  race  below  low 
water  mark,  and  from  using  more  than  one  thousand 
inches  of  water  from  the  main  race,  we  will  consider  the 
rights  of  the  parties  in  these  respects  Before  determin- 
ing their  respective  rights  «ind  priorities  under  the 
various  conveyances  to  which  we  have  referred. 

The  trial  court  found  that  each  of  the  several 
parties  was  entitled  to  draw  the  amounts  of  water 
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which  should  be  allotted,  from  the  same  common  head, 
and  that,  to  obtain  it,  any  or  all  of  the  parties  might 
excavate  and  extend  their  tail  race  into  the  bed  of  the 
river  and  the  thirty-eight  acres  of  land  aforesaid,  so  far 
as  might  be  necessary  for  the  purpose.  It  also  found 
that  the  proper  method  of  improving  the  main  race  is  to 
place  the  bottom  thereof  substantially  upon  a  level,  and 
the  provisional  injunction  theretofore  granted  was  so 
modified  as  to  permit  the  improvement  of  the  race  below 
the  head  gates  of  the  plaintiff's  mill  by  the  removal 
of  substances  therein,  commencing  at  the  highest  points 
and  projections,  and  continuing  such  removals  with  a 
view  to  placing  the  bottom  of  said  race  as  nearly  upon 

a  level  as  possible.  The  lower  court  found,  as 
5  we  think  correctly,  that  the  conveyance  from  the 

tenants  in  common  of  the  Old  Mill  Square,  and 
the  water  power  connected  therewith,  to  the  starch 
company,  of  lot  32,  and  the  right  to  draw  at  all  times 
one  thousand  inches  therefrom,  which  right  is  now 
owned  by  the  plaintiffs,  described  the  lot  by  metes  and 
bounds,  and  fixed  the  river  boundary  at  low  water 
mark;  that,  at  the  time  the  property  was  improved,  the 
tail  race  was  excavated  about  one  foot  below  low  water 
mark  as  it  then  existed,  and,  since  the  acquisition  of  the 
property  by  the  plaintiffs,  the  said  tail  race  has  been 
excavated  and  extended  considerably  further  below 
low  water  mark;  that  none  of  the  deeds  or  other  written 
instruments  fixed  the  amount  of  head  to  which  any  of 
the  owners  are  entitled;  and  that  the  present  head  at 
plaintiff's  mill  is  seven  and  one-half  feet,  at  the  Cedar 
Falls  Mill  Company's  mill  eight  and  one-half  feet,  at 
Miner's  mill  ten  and  one-half  feet,  and  at  the  Paper 
Manufacturing  Company's*  mill  something  in  excess  of 
any  of  these  figures;  that,  since  the  dam  was  con- 
structed, it  has  been  raised  about  one  foot,  at  the  com- 
mon expense  of  the  owners  of  the  power;  that  the  high- 
est point  in  the  main  race  is  above  the  plaintiffs^  head 
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gates,  and  that  below  such  head  gates  the  surface  of  the 
bottom  of  the  race  is  irregular  and  uneven,  detracting 
from  the  value  of  the  power  furnished  by  said  race,  by 
reason  of  the  water  having  to  pass  over  such  obstruc- 
tions, and  the  accumulation  of  ice  in  the  winter  season, 
and  the  action  thereof;  that  the  better  and  more 
effective  power  is  produced  by  making  the  bottom  of 
the  race  as  nearly  level  as  possible,  and  with  but  a  slight 
incline  therein. 

From  these  facts  it  clearly  appears,  we  think,  that 
the  court  was  right  in  its  .decree  directing  how  the  main 
race  should  be  improved.    As  to  the  excavations  made 
by  plaintiffs  in  their  tail  race,  it  is  suflScient  to 
G  say  that  there  is  nothing  in  any  of  the  convey- 

ances limiting  the  "head"  to  which  they  are 
entitled,  unless  it  be  in  the  description  of  lot  32,  which 
fixes  the  river  boundary  of  the  lot  at  low  water  .mark. 
We  do  not  think  this  has  anything  to  do  with  the  head 
to  which  they  are  entitled.  By  going  upon  the  land 
not  covered  by  their  deeds,  they  may  be  committing  a 
trespass,  but  defendants  do  not  complain  of  this.  They 
say  that  plaintiffs  have  no  right  to  excavate  the  tail 
races  from  their  mills,  so  that  the  head  of  water  used 
by  them  may  be  increased,  and  that  they  are  limited  by 
the  deed  to  which  we  have  called  attention. 
7  Until  this  litigation  arose,  the  various  owners 

excavated  about  the  tail  races  leading  from  their 
mills  as  they  saw  fit,  and  without  any  objection  from 
any  of  the  others;  and,  in  the  absence  of  limitation  not 
found  in  these  deeds,  we  think  each  of  the  parties  had 
the  right  to  the  same  head  of  water,  or  to  as  nearly  the 
same  as  the  topography  of  the  ground,  the  fall  of  the 
main  race,  and  other  conditions  would  permit  of.  This 
position  is  strengthened  by  the  fact  that  nearly  all  the 
deeds  to  which  we  have  referred  contain  conditions 
making  the  grantees  liable  for  their  proportionate 
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^hare  of  the  expense  necessary  to  repair  or  impiove 
the  race,  dam,  and  other  stnicturee.  Of  course,  no  one 
can  so  excavate  as  to  deprive  others  of  their  just  pro- 
portion of  the  power.  The  excavation  proposed  will  not 
have  thifi  effect,  and  we  are  satisfied  that  the  decree  is 
correct  in  theee  respects.  Mention  has  already  been 
made  of  a  fact  to  which  attention  should  be  given  in 
connection  with  the  matters  now  under  considera- 
tion,— ^that  the  Forrest  Milling  Company  and  defendant 
Miner  are  the  owners  of  what  remains  of  the  water 
power  and  original  Mill  Square  not  covered  by  the  con- 
veyances to  which  we  have  referred. 

The  most  serious  contention  in  the  case,  and  the 
one  involving  the  meet  doubt,  relates  to  the  rights  and 
interests  of  the  various  parties  in  and  to  the  water 

power  in  question.  The  conveyances  under 
8         wtich  defendants  and  appellants  claim  are  all 

prior  in  point  of  time  to  those  under  which  the 
plaintiffs  claim,  and  defendants  are  entitled  to  priority, 
provided  these  deeds  conveyed  a  right  to  any  part  of  the 
water,  and  were  executed  by  the  necessary  parties.  The 
conveyance  which  is  at  the  foundation  of  Miner's  claim 
is  the  deed  from  Brown  to  the  Overmans  and  Meredith, 
of  date  July  19, 1858.  It  conveyed,  among  other  things, 
"the  undivided  one-fourth  of  lot  21,  Mill  Square,  town 
of  Cedar  Falls. '^  Nothing  is  said  about  water  rights. 
At  that  time,  however,  the  main  race  had  been  extended 
from  the  southerly  boundary  of  Mill  Square,  and  the 
four  joint  owners  of  the  same  had,  at  their  own  expense, 
conveyed  the  water  from  the  main  race  to  the  mill 
erected  by  the  Overmans  and  Meredith  upon  lot  21, 
which  adjoined  the  thirty-eight-acre  tract  on  the  south. 
At  the  time  this  deed,  as  well  as  the  others  bearing  the 
same  date  to  which  we  have  referred,  were  made,  a  large 
part  of  the  land  owned  by  these  co-tenants  was  undi- 
vided; and,  unless  this  deed  from  Brown  to  his  co-ten- 
ants oi)erated  as  a  partition  of  the  water  power  or  a 


632  F0ERE6T  Mill.  Co.  v.  Cedar  F.  Mill  Co.  [103  Iowa 

transfer  of  apart  thereof  to  the  grantees  therein  named, 
then  there  was  no  valid  sale  or  conveyance  of  water 
rights  until  the  deeds  of  October  19,  1867,  which  were 
sabsequent  to  the  dates  of  the  original  conveyances 
under  which  the  plaintiffs  claim.  The  deed  itself  does 
not  purport  to  convey  any  water  rights.  It  is  sslv\ 
however,  that  they  passed,  to  the  extent  the  wal  r 
was  then  m  use,  by  implication,  as  an  easement  m  or 
appurtenance  to  the  land.  To  this  question  we  will 
first  give  our  attention. 

The  mill  erected  on  this  lot  was  built  by  the  Over- 
mans and  Meredith  at  their  own  expense,  just  as  the 
mill  upon  lot  24  was  built  by  Brown  from  his  own 
funds.    The  water,  it  k  true,  had  been  carried 
9  from  the  main  race,  which  was  upon  the  thirty- 

eight-acre  tract,  to  these  lots,  and  was  being  used 
by  the  builders  of  these  mills,  as  we  have  stated.  In 
equity,  the  mill  belonged  to  the  tenants  who  erected  it; 
for  it  is  an  elementary  rule  that,  when  one  co-tenant 
erects  permanent  improvements  upon  the  common 
property,  he  is,  as  between  himself  and  the  co-tenants, 
the  separate  and  individual  owner  thereof,  and  they 
will  be  allotted  to  him  upon  partition.  Freeman,  Co- 
Tenancy,  sections  262, 505.  This  rule  was  also  enforced 
in  this  case  by  agreement  of  the  parties,  in  virtue  of 
which  they  improved  separate  and  distinct  tracts  of 
land.  As  no  water  rights  were  expressly  conferred, 
they  did  not  pass  unless  by  implication.  In  some  cases 
it  has  been  held  that  a  grant  of  a  mill  or  of  a  privilege 
of  a  mill  carries  with  it  not  only  the  land  upon  which 
it  stands,  but  the  land  and  water  actually  and  com- 
monly used  therewith,  and  necessary  to  its  enjoyment, 
on  the  theory  that  such  a  general  description  carries 
with  it  all  things  which  have  been  used  with  the  prin- 
cipal thing,  and  which  in  fact  constitutes  or  is  reputed 
to  be  a  parcel  of  it   Gould,  Waters,  section  307;  Taylor 
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V.  Bradley,  18  N.  T.  109;  Ogden  v.  Jennings,  62  K  Y. 
526.  This  rule  doee  not  apply  to  the  ease  at  bar,  for 
the  reason  that  the  description  is  specific  in  its  terms, 
and  refers  to  a  lot  which  had  certain  well  defined 
boundaries;  and  the  water  right  did  not  pass  as  a  part 
of  the  thing  granted,  unless  ae  a  necessary  incident  to 
the  beneficial  enjoyment  of  the  thing  granted.  Parsons 
V.  Johnson,  68  N.  Y.  62.  Easements  of  necessity  some- 
times pass  by  implication  where  no  mention  of  them  is 
made  in  the  conveyance.  The  foundation  of  such  a 
right  is  a  necessity,  and  not  convenience.  Gould, 
Waters,  section  362;  Ward  v.  Robertson,  77  Iowa,  161. 
It  has  already  been  noted  that  the  original  conveyances 
of  the  land  were  between  tenants  in  common,  not  only 
of  the  premises,  but  of  the  water  power  as  well,  and 
there  was  no  reason  for  implying  the  grant  of  an  ease-^ 
ment  in  the  water  power.  When  Brown  conveyed  to 
the  Overmans  and  Meredith,  they  then  owned  three- 
fourths  of  the  water  power  in  controversy,  and  had  in 
their  own  right  plenty  of  water  with  which  to  run  the 
mill.  Nothing  passed  by  implicaition  from  necessity. 
Ogden v.Jennings,&2  N.  Y. 526;  Ward i\  Robertson,  supra. 
Appellants  claim  that  the  power  passed  as  an 
appurtenant  to  the  mill.  It  is  no  doubt  true  that,  as  a 
general  rule,  an  existing  easemenit  appurtenant  to  an 

estate  will  pass  by  a  grant  in  general  terms. 
10        But  an  easement  which  is  extinct  or  which  has  no 

legal  existence,  though  used  rf^/ac^o,does  not  pass 
as  an  appurtenance.  3  Hillard,  Real  Property,  p.  514, 
section  40.  It  is  also  elementary  that  no  one  can  create 
an  easement  against  himself  in  his  own  land.  For  this 
reason,  it  has  been  held  that  a  tenant  in  common  who 
owns  other  property  in  severalty  cannot  so  use  the  last 
as  to  acquire  for  the  benefit  of  his  individual  estate  an 
easement  in  the  proi)erty  held  in  common*  Crippen  v. 
MorsSf  49  N,  T.  63;  Great  Falls  Co.  v.  Worster,  15  N.  H. 
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412.  The  land  conveyed  by  Brown  to  his  co-tenants,  in 
favor  of  which  the  claimed  easement  would  exist,  was 
owned  by  the  Overmans,  Meredith,  and  Brown  in  fee, 
prior  to  the  conveyance;  and  the  land  upon  which  the 
water  power  was  developed  was  owned  by  the  same 
parties.  No  easement  existed  at  the  time  of  the  con- 
veyance, for  at  that  time  there  was  unity  of  title  and 
ownership  in  both  the  so-called  dominant  and  servient 
estates?  Washburn,  Easements,  pp.  684,  685.  It  has 
sometimes  been  held  that  when  an  owner  of  the  whole 
tenement  has,  by  some  artificial  arrangement  of  the 
material  parts  of  his  estate,  added  to  the  advautajre  and 
enhanced  the  value  of  one  portion  of  it,  he  cannot,  after 
selling  that  portion  with  the  advantage  openly  and 
visibly  attached,  voluntarily  break  the  arran«:ement, 
and  thus  destroy  or  materially  diminish  the  value  of  the 
portion  sold.  Simmons  v.  Cloonan,  47  N.  Y:  240;  Lamp- 
man  V.  Milks,  21  N.  Y.  505;  Insurance  Co.  v.  Patterson, 
103  Ind.  582  (2  N.  E.  Rep.  188);  Kelly  v.  Dunning,  43 
N.  J.  Eq.  62  (10  Atl.  Rep.  276);  Lammott  v.  Ewers,  106 

Ind.  310  (6  N.  E.  Rep.  636).  This  rule  does  not 
11        apply  to  the  case  at  bar,  for  the  reason  that  the 

Overmans  and  Meredith  built  the  mill  upon  lot 
21  from  their  own  means,  and  at  their  own  expense 
turned  the  water  from  the  main  race  upon  their  wheels, 
as  they  had  a  right  to  do,  for  they  owned  an  undivided 
three-fourths  of  the  water  power.  Brown,  the  ^2:rantor 
in  the  deed  under  which  appellants  claim,  had  no»thin<r 
to  do  with  this  artificial  arrangement,  except  to  consent 
to  it;  and  it  certainly  should  not  be  held  that  he,  as 
grantor  in  the  deed,  made  such  an  artificial  arrange- 
ment of  his  property  as  that  the  rig'ht  to  use  the  water 
passed  by  the  deed  under  the  rule  last  above  referred  to. 
Again,  this  doctrine,  to  some  extent  at  least,  is  based 
upon  the  rule  of  necessity;  and  we  have  already  seen 
that  there  is  no  room  for  implying  a  grant  from  neces- 
sity.   One  other  thought  seems  to  be  conclusive  of  the 
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proposition  that  no  right  to  the  water  passed  by  the 
deed  from  Brown  to  the  Ovennans  and  Meredith,  of 
daite  July  19, 1858.  The  mill  itself,  which  was  erected 
upon  lot  21,  belonged  exclusively  to  the  Overmans  and 
Meredith  at  the  time  the  conveyance  was  made.  It 
was  built  upon  common  property,  but  at  the  separate 
cost  of  the  grantees  in  the  deed.  In  the  absence  of  a 
promise,  either  express  or  implied,  Brown  could  not  be 
made  liable  for  any  part  of  the  cost  of  the  mill;  and,  as 
he  was  not  the  owner  of  any  part  of  the  improvement, 
no  interest  in  it  passed  by  the  deed  under  consideraition. 

It  quite  clearly  appears  that  the  deeds  of  date  July 
19, 1858,  between  the  tenants  in  common  of  this  prop- 
erty, operated  as  a  voluntary  partition  of  the  lands 
described  therein,  and  of  nothing  else,  and  that  each, 
retained  his  joint  interest  in  and  to  the  water  power 
until  the  making  of  the  conveyances  to  appellees' 
grantors,  and  of  the  partition  deeds  of  water  rights,  of 
date  October  19, 1867,  heretofore  referred  to,  unless  it  be 
found  that  there  was  a  parol  partition  of  the  water 
rights  at  an  earlier  day,  as  claimed  by  some  of  the  appel- 
lants, to  which  claim  we  will  hereafter  give  attention. 
We  have  seen  that  the  deed  from  Brown  to  the  Over- 
mans and  Meredith  did  not  convey  any  water  right*,  and 
we  have  further  discovered  that,  aside  from  the  claim  of 
parol  partition,  there  was  no  division  of  any  part  of  the 
water  power,  or  of  any  rights  therein  until  the  deed  of 
date  October  19,  1867.  In  the  meantime,  how- 
12  ever,  the  plaintiffs  and  W.  R.  Graham's  grantors 
obtained  conveyances,  from  all  the  tenants 
in  common  of  the  water  power,  of  certain  rights  and 
interests  therein,  wbieh  they  claim  to  be  prior  and 
sui>erior  to  any  rights  of  the  other  parties  under  these 
partition  deeds.  These  partition  deeds,  of  date  October 
19, 1867,  granted  the  right  to  draw  from  the  mill  race  a 
certain  specified  number  of  incbes  of  water,  "to  be  a 
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right  and  privilege  appurtenant  to  the  land  described 
in  the  deeds.''  This  is  the  first  attempt  of  the  parties  to 
make  an  express  written  partition  of  the  water  rights, 
and  is  entitled  to  great  weight  in  construing  the  deeds 
made  in  the  year  1858,  between  these  same  parties. 
The  deed  from  the  Overmans  and  Meredith  to  Elizabeth 
O.  Wright,  under  which  appellant  Miner  claims,  was  of 
an  undivided  one-fourt:h  of  lot  21,  together  with  all  the 
rights  and  privileges  appurtenant  or  in  any  manner 
thereto  belonging,  and  the  mill  and  appurtenances 
thereto  belonging.  It  does  not  purport  to  convey  more 
than  an  undivided  one-fourti.  of  the  lot  and  appur- 
tenances thereto.  These  "appurtenances"  now  claimed 
by  appellants,  to  be  availing,  must  have  existed  at  the 
time  of  the  conveyance,  and  must  have  been  owned  by 
the  grantors  in  the  deed.  That  they  did  own  the  lot 
and  the  mill  situated  thereon  must  be  conceded.  But 
they  did  not  own  all  of  the  water  power.  Brown  had 
an  interest  in  it  at  that  time,  and  a  conveyance  by  three 
of  the  four  co-tenants  of  an  aliquot  part:  of  the  water 
I)ower  was  of  no  validity  against  subsequent  grantees 
of  all  the  proprietors,  unless  such  interest  in  the  water 
power  had  theretofore  been  made  appurtenant  to  the 
lot.  We  have  already  seen  that  it  was  not  so  parti- 
tioned by  any  deed  between  these  co-tenants.  The 
voice  of  authority  is  nearly  uniform  to  the  effect  that, 
"while  a  tenant  in  common  may  make  a  valid  sale  of 
any  undivided  fraction  of  his  undivided  interest  which 
he  sees  fit,  he  cannot  be  allowed  to  sell  his  interest  of 
any  portion  thereof  in  a  part  of  the  premises  by  metes 
and  bounds,  because  this  would  interfere  with  his 
co-tenants'  right  of  partition."  Farr  v.  Reilly,  58  Iowa, 
399,  and  cases  cited.  Likewise,  it  has  been  held  "that 
less  than  all  the  tenants  in  common  cannot  create  an 
easement  in  the  common  property,  nor  convey  such 
easement  to  another."  Rush  v.  Railroad  Co.,  57  Iowa, 
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201;  Marshall  V,  Trumbull,  28C5onn.  183;  Adams  v.  Iron 
Co.,  T  Cash,  361;  Freeman,  Co-tenancy;  section  185; 
Pfeifer  v.  Regents,  74  Oal.  156  (15  Pac.  Rep.  622).  This 
thought  disposes  of  the  claims  made  by  Miner  as  suc- 
cessor in  interest  to  three  of  the  four  tenants  in  com- 
mon, and  of  the  CSedar  Falls  Mill  Company,  under  con- 
veyances by  the  parties  to  Shepard  Wilson. 

Miner's  claim  to  certain  interest  in  the  water 
power  superior  to  that  of  appellees,  as  a  partial  suc- 
cessor to  the  interest  of  Henry  C.  Overman,  under  deed 
of  date  June  26,  1866,  is  not  sustained,  for  the 

13  reason  that  this  deed   was  not  delivered  op 
recorded  until  after  appellees'  grantors  obtained 

title.  The  claim  of  the  Cedar  Falls  Paper  Manufactur- 
ing Company  rests  upon  a  conveyance  made  in  the 
year  1858,  by  the  Overmans  and  Meredith,  to  Brown, 
of  an  undivided  three-fourths  of  lot  24;  and  the  same 
rules  of  law  are  applicable  to  it  as  to  the  claim  made  by 
Miner  of  rights  under  the  conveyance  by  Brown  to  the 
Overmans  and  Meredith,  and  need  not  be  further 
noticed.  And  the  same  may  be  said  with  reference  to 
the  claim  of  this  defendant  to  one  thousand  inches  of 
water  as  appurtenant  to  lot  32. 

Plaintiffs  claim  title  to  five  hundred  inches  of 

water,  known  as  the  "Graham  water."    Three  hundred 

of  this  they  acquired  by  certain  mesne  conveyances 

from  L.  N.  Fabrick  (he  being  the  then  owner  of 

14  lot  27,  with  six  hundred  inches  of  water),  which 
he  acquired  from  Shepard  Wilson  and  one  Van 

Saun.  The  Cedar  Falls  Mill  Company  claims  title  to 
this  water  under  a  subsequent  deed  from  the  same  L.  N. 
Fabrick.  The  other  two  hundred  inches  plaintiffs 
obtained  through  certain  mesne  conveyances  from 
Alexander  Graham,  who  obtained  his  title  from  G.  N. 
Miner,  to  lot  24,  with  one  thousand  two  hundred  inches 
of  water  appurtenant  thereto,  one  thousand  of  which 
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he  conveyed  to  one  Neff,  and  the  remaining?  two  hun- 
dred he  conveyed  to  William  Graham,  plaintiffs- 
grantor.  The  Cedar  Falls  Paper  Manufacturing  Com- 
pany claims  title  to  this  two  hundred  inches  under  a 
conveyance  from  Neff  of  lot  24.  These  five  hundred 
inches  of  water  were  attempted  to  be  separated  from 
the  estates  to  which  they  were  appurtenant,  and  con- 
veyed by  deeds  covering  nothing?  but  water  rights. 
Appellants  contend  that  such  a  conveyance  is  not  valid 
in  this  state,  because  water  which  has  been  made  appur- 
tenant to  land  cannot  be  severed  and  sold  separate  from 
the  land.  We  need  not  decide  this  difficult  and  inter- 
esting question,  for  the  reason  that  we  find  appellants 
are  estopped  from  denying  the  validity  of  these  convey- 
ances, which  were  prior  in  point  of  time,  to  those 
under  which  they  claim.  Defendants'  remote  grantors, 
who  made  the  original  severance  of  the  water,  would 
be  estopped  from  denying  the  validity  of  their  convey- 
ances; and,  as  defendants  stand  in  their  shoes,  thev 
cannot  be  heard  to  say  that  the  conveyances  are  invalid. 
Weave  v.  Wil/iamfi,  85  Iowa,  253,  and  authorities  cited. 
Moreover,  it  appears  that  all  the  parties  formed 

15  a  voluntary  association  for  the  purpose  of  repair- 
ing and  keeping  up  the  power,  and  plaintiffs  paid 

assessments  levied  against  them  by  this  association,  of 
which  defendants  were  members,  based  upon  their 
ownership  of  the  water  in  dispute.  Such  fact  operates 
as  an  estoppel  upon  the  defendants,  and  they  cannot 
now  be  heard  to  say  that  the  conveyances  were  invalid. 

We  have  now  disposed  of  every  claim  in  the  case 

save  that  of  parol  partition,  which  the  defendants  and 

appellants,  or  some  of  them,  say  was  made  in  the  year 

1858.    The  exact  claim   is  that  the  orisrinal 

16  owners,  by  their  acts  and  agreements,  made  a 
parol  partition  of  a  part  of  the  real  estate,  water 

and  water  rights  owne<l  by  them  in  common.     That 
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they  did  make  a  voluntary  partition  of  a  part  of  the 
real  estate  must  be  conceded.  But  the  more  important, 
and  indeed  the  only,  question  in  this  connection,  is,  did 
they  partition  the  water  or  water  rights  owned  bv 
them  at  or  about  the  time  the  conveyances  were  made 
in  the  year  1858?  There  are  authorities  which  hold  that 
parol  partition  may  be  made  of  property  owned  in 
common,  and  that,  when  such  partition  is  followed  by 
actual  possession  in  severalty,  each  tenant  will  there- 
after hold  the  part  assigned  to  him  in  the  severalty,  in 
fee.  Wood  v.  Fleet,  36  N.  Y.  506;  Freeman,  Co-tenancy, 
section  393.  Where  this  rule  prevails,  it  no  doubt 
applies  to  a  water  power  and.  to  water  rights.  Cooper 
V.  Water  Power  Co.,  42  Iowa,  398;  Kennedy  v.  Scovil^ 
12  Oonn.  317;  Hanson  v.  Willard,  12  Me.  142;  Brown 
V.  Cooper,  98  Iowa,  444.  If  it  be  conceded  that  such 
rule  obtains  in  this  state,— ^a  point  not  now  decided, — 
it  follows  that  the  question  is  one  of  fact,  and  the  bur- 
den is  upon  the  defendants  who  tender  such  issue  to 
prove  it.  Two  of  the  original  co-tenants  were  witnesses 
upon  the  trial,  and  each  of  them  denied  any  partition  of 
the  water  power  or  water  rights  until  the  execution  of 
the  deeds,  in  the  year  1867.  There  are  some  facts  point- 
ing to  such  a  voluntary  division  of  the  water,  but  in  the 
face  of  the  denials  of  these  witnesses  we  are  not  justi- 
fied in  finding  that  such  an  arrangement  was  entered 
into.  The  written  documents  which  have  been  offered 
in  evidence  belie  the  claim  made,  and  give  support  to 
the  plaintiffs'  contention  that  no  partition  was  made 
until  the  year  1867,  after  they  had  acquired  their  rights 
by  conveyances  from  all  the  tenants  in  common.  The 
possession  and  use  made  of  the  water  by  the  co-tenants 
was  no  more  referable  to  ownership  in  severalty 
than  to  the  right  of  each  to  have  the  use  of 
the  common  property  belonging  to  all  the  parties.  But, 
aside  from  this,  we  are  constrained  to  believe  that 
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plaintiffs  are  innocent  purchasers  of  the  property,  with- 
out notice  of  any  such  parol  partition  as  is  claimed. 
When  they  became  the  owners  of  the  land  and  water 
rights,  the  conveyances  which  we  have  noticed  were  all 
of  record.  From  these  conveyances  they  were  justified 
in  believing  that  the  conveyances  to  the  etarch  majoii- 
facturing  company,  Wilcox  &  Budge,  and  to  Elliott  & 
Collins  were  the  first  which  attempted  to  grant  any 
water  rights.  True,  there  were  conveyances  ante- 
dating these  referring  to  water  rights,  but  none  of 
them  were  made  by  all  the  owners  of  the  property.  The 
only  partition  of  record  was  that  made  in  the  year  1867, 
after  plaintiffs'  grantors  obtained  the  title  under  which 
appellees  now  claim.  The  deeds  of  1858  did  not  on 
their  face  purport  to  convey  any  water  rights  or  privi- 
leges. True,  Brown  or  his  grantees,  and  the  Overmans 
and  Meredith  and  their  grariteee,  were  in  the  use  of  the 
water  power  and  the  rights;  but  there  was  nothing  of 
record  to  indicate  that  either  the  mills  or  even  the 
water  power  were  in  existence  in  the  year  1858.  The 
first  reference  of  record  to  the  mills  is  in  the  deed  to 
Elizabeth  Wright,  of  date  April  1, 1861;  but  this,  as  we 
have  seen,  was  made  by  but  three  of  the  four  tenants 
in  common,  and  was  invalid  as  against  subsequent  pur- 
chasers from  all  of  the  co-tenants.  Aside  from  this, 
had  they  known  that  Brown  and  the  Overmans  and 
Meredith  were  making  use  of  the  water  to  propel  the 
machinery  of  their  respective  mills,  still  they  mij^Jjt 
well  infer  that  it  was  in  virtue  of  their  rights  as  tenants 
in  comtaon,  and  the  deeds  of  partition  made  in  the  year 
18G7  would  be  confirmatory  evidence  of  this  fact. 

When  plaintiffs  purchased  their  property,  they 
acquired  what  appeared  from  the  face  of  the  records 
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to  be  a  superior  interest  in  the  water  power  to  that  of 
any  of  the  appellants  in  this  suit.    It  is  true  that 
17        Elliott  &  Collins  and  Budge  &  Wilcox  and  their 
grantees  have  rights  superior  to  those  acquired 
•by  the  appellees  Harris  &  CJole  Bros.;  but  they  were 
fully  protected  by  the  decree  rendered  by  the  trial 
court.     Appellees  were  charged  by  the  record  with 
notice  of  rights  created  by  the  instruments  as  recorded, 
and  not  with  notice  arising  from  unrecorded  instru- 
ments,  or  from  facts  surrounding  the  instruments 
which  were  not  of  record.    Miller  v.  Ware,  31  Iowa,  524; 
Disqne  v.  Wright,  49  Iowa,  538.    And  while  it  is  true 
that  some  of  api)ellants  were  in  possession  of  lands, 
and  were  using  water  rights  as  appurtenant  thereto, 
at  the  time  the  plaintiffs  purchased,  yet  such  use  did 
not  of  itself  indicate  that  'there  had  been  a  parol  parti- 
tion of  the  property  between  the  original  tenants  in 
common  before  the  conveyances  were  made  to  plain- 
tiffs' grantors.  May  v.  Sturdivant^  75  Iowa,  116;   Bon- 
nell  V.  Allerfon,  51  Iowa,  166.    Again,  the  possession  by 
appellant  Miner  of  a  part  of  the  water  power  at  the  time 
plaintiffs,  or  some  of  them,  purchased  their  interest  in 
the  power,  might  properly  be  referred  to  the  title  orig- 
inating by  the  deeds  of  partition  executed  in  the  year 
1867.    See  authorities  above  cited,  and  Webb,  Record 
Titles,  section  232,  where  it  is  said:    ^^Where  a  person 
occupies  premises,  and  the  record  shows  a  convevance 
under  which  he  would  be  entitled  to  the  possession,  in 
such  case  his  i>ossession  will  be  referred  to  the  record 
title,  and  a  subsequent  purchaser  will  not  be  charged 
by  it  with  notice  of  any  other  undisclosed  title  or  equity 
which  "the  occupant  may  have.    The  possession  is  a 
matter  tending  to  excite  inquiry,  but  the  fact  that  the 
occupant  has  placed  uiK)n  the  public  records  written 
evidence  of  his  right,  with  the  terms  of  which  his  pos- 
session is  consistent,  arrests  inquiry  at  that  i)oint,  and 
Vol.  103  la— 41 
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i^eaBonably  informs  the  purchaser  that  he  may  rest  upon 
the  knowledge  thus  obtained.*' 

The  trial  court  f  aund  that  the  Forrest  Milling:  (Com- 
pany, as  succeeeop  to  the  interests  of  Elliott  &  CJollins, 
is  entitled  to  draw  three  hundred  inches  of  water  from 

the  race,  provided  that,  if  at  any  time  there  is 
18        an  insufficient  supply  to  propel  all  the  machinery 

which  was  on  the  race  in  1864,  it  shall  only  draw 
such  proportionate  part  of  the  three  hundred  inches  as 
the  whole  at  such  time  supplied  by  the  dam  and  race 
shall  bear  to  the  whole  number  required  to  run  all  the 
machinery  which  was  on  the  race  at  that  date;  that 
Knapp,  as  sucessor  to  Wilcox  &  Budge,  was  entitled 
to  draw  one  hundred  inches,  subject  to  the  prior  right 
of  the  Forrest  Milling  Company,  and  subject  to  diminu- 
tion when  there  was  failure  of  supply;  that  the  Forrest 
Milling  Company  and  Harris  &  Cole  Bros.,  as  successors 
to  the  Cedar  Falls  Starch  Company,  are  entitled  to 
draw  one  thousand  inches,  subject  to  the  prior  rights 
of  the  parties  above  mentioned;  that,  subject  to  these 
rights,  api)ellants  Miner  and  Clay  &  Olbrich,  as  suc- 
cessors in  interest  of  Henry  C.  Overman,  are  entitled 
to  draw  two  hundred  inches  of  water;  and  that  after 
the  parties  named  have  been  supplied  with  the  number 
of  inches  of  water  to  which  they  are,  respectively, 
entitled,  as  aforesaid,  the  residue  is  to  be  divided  as 
follows :  One  thousand  inches  to  Cedar  Falls  Mill  Com- 
pany, one  thousand  inches  to  Cedar  Falls  Paper  Manu- 
facturing Company,  one  thousand  seven  hundred  inches 
to  G.  N.  Miner,  and  five  hundred  inches  to  Forrest  Mill- 
ing Comimny  and  Harris  &  Cole  Bros, ;  that  none  of  the 
owners  of  said  residue  are  entitled  to  any  priority  over 
the  others;  and  that,  in  case  of  insufficient  supply,  then 
the  parties  are  entitled,  after  the  owners  of  the  prior 
rights  are  supplied,  to  appropriate  the  residue  as  fol- 
lows:  The  Cedar  Falls  Mill  Company  ten-forty-seconds 
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thereof,  the  Cedar  Falls  Paper  Manufacturing-  Com- 
pany ten-forty-seconds  thereof,  G.  N.  Miner  seventeen- 
forty-seconds  thereof,  the  Forreat  Milling  Company  and 
Harris  &  Cole  Bros,  five-forty-seconds  thereof;  and,  in 
case  of  excess  in  the  supply,  then  the  Forrest  Milling 
Company  and  G.  N.  Miner  are  entitled  to  an  equal  share 
of  such  excess.  Ourextended  examination  of  the  record 
leads  us  to  the  conclusion  that  this  disposition  of  the 
case  is  approximately  correct.  We  have  not  considered 
all  questions  argued,  for  the  reason  that  to  do  so  would 
unduly  extend  an  opinion  which,  at  best,  is  entirely  too 
long.  Our  effort  has  been  to  decide  whait  appear  to  be 
the  controlling  points,  and  our  conclusion  is  that  the 
decree  should  be  afpirmbd. 
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Sophia  M.  Bice,  Guardian,  v.  The  Grand  Lodge  of  iiLiSs' 
The  Ancient  Ordee  op  United  Workman  op  S  29 

Iowa,  Appellant. 

Imniniioes  suspension.  A  mutual  benefit  society  does  not  waive 
the  requirement  of  a  certificate  of  health  as  a  condition  of  the 
reinstatement  of  a  member  who  has  defaulted  in  the  payment  of 

2  assessments,  by  receiying  and  crediting  to  him  the  amount  of  the 
assessments  from  him,  and  retaining  the  money  for  a  reasonable 
time,  where  it  sent  him  a  marked  copy  of  the  order  calling  his 
attention  to  the  necessity  of  reinstatement. 

Samb.    a  member  of  a  benefit  society,  whose  laws  provided  that  fail- 
ure of  any  member  to  pay  an  assessment  by  the  twenty-eighth  day 
of  the  month  should  operate  as  a  suspension,  subject  to  rein- 
2    statement  on  compliance  with  certain  requirements,  mailed  an 

5  assessment  on  the  twenty-fifth  of  the  month,  and  died  on  the 

6  twenty-ninth,  several  days  before  the  money  reached  the  society, 
which  refused  to  accept  it.  Held,  that  deceased  was  legally  sus- 
pended at  the  time  of  his  death. 

Waivsb.    The  fact  that  a  benefit  society,  whose  laws  provided  that 

4  non-payment  of  an  assessment  by  a  particular  date  should  operate 

5  as  a  forfeiture  of  a  member's  rights,  subject  to  reinstatement  on 
payment  of  arrearages  within  four  months  thereafter,  had  fre- 
quently^received  assessments  from  a  member  after  they  became 
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due,  did  not  waive  a  subsequent  suspension  for  nonpajment  of 
an  assessment  when  due. 

Same.    That  a  member  of  a  mutual  benefit  society  had  at  times,  as 
3    a  matter  of  convenience  to  him,  been  allowed  to  pay  his  assess- 
ments before  maturity,  does  not  tend  to  show  a  license  for,  or 
even  acquiescence  in,  non-payment  of  other  assessments  as  they 
became  due. 

ippeaL    Legal  propositions  determined  on  appeal  stand  as  the  law  of 
1    the  case  on  a  subsequent  appeal. 

Appeal  from  Black  Hawk  District  Court. — Hon.  A.  S. 
Blaib,  Judge. 

Friday,  Octobee  29,  1897. 

This  cause  was  before  in  this  court,  and  reported 
in  92  Iowa,  at  page  417.  The  facts  are  there  fully 
stated,  and  need  not  be  re-stated,  here.  On  the  former 
trial  the  district  court  sustained  a  motion  by  plaintiff 
for  a  verdict  in  her  favor,  and  on  the  hearing  in  this 
court  the  action  of  the  district  court:  was  reversed  on 
the  ground  that  the  evidence  did  not  authorize  such 
action,  and  the  cause  was  remanded  for  further  pro- 
ceedings. At  the  next  trial  in  the  district  court:,  when 
the  evidence  was  concluded  the  defend^ant  moved  for  a 
verdict  in  its  favor  for  several  reasons,  which  the  court: 
denied,  and  submitted  the  cause  to  the  jury,  that 
returned  a  verdict  for  the  plaintiff,  and  from  a  judg- 
ment thereon  the  defendant  appealed. — Reversed. 

J.  D.  &  C.  Nichols  for  appellant. 

Hunt  &  Morrill  and  0.  C.  Miller  for  appellee. 

Granger,  J. — Some  legal  propositions  were  settled 
on  the  former  appeal,  and  they  must  stand  as  the 
1  law  of  this  case.    Windsor  v.  Cobb,  74  Iowa,  709; 

Heffner  v.  Brownell^  75  Iowa,  341. 
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It  is  not,  and  could  not  well  be,  contended  that,  !f 
Rice  was  legally  suspended  at  the  time  of  his  death, 
there  could  be  a  recovery  by  plaintiff.  Looking  to  the 
case  on  the  other  appeal,  it  will  be  seen  that  the 
financier  of  the  subordinate  lodge  was  required  to  send 
to  each  member  a  copy  of  the  assessment  not  later  than 
the  eighth  day  of  each  month,  and  that  any  member 
failing  to  pay  the  aBsessmnet  against  him  by  the 
twenty-eighth  day  of  the  same  month  forfeited  all 

rights  under  his  certificate.     The  effect  of  this 
2  non-payment  was  a  suspension,  by  operation  of 

the  law  of  the  order.  By  the  same  law  it  is  pro- 
vided that,  if  all  assessments  shall  be  paid  at  any  time 
within  four  months,  the  mere  fact  of  payment  shall 
oi>erate  to  reinstate  the  person  suspended.  If  not  thus 
reinstated  within  the  four  months,  a  reinstatement 
thereafter  must  be  by  such  payments,  a  certificate  of 
health,  and  a  vote  of  the  local  lodge.  Bice  had  been 
suspended  for  more  than  the  four  months  when  he 
sent  the  twenty  dollars  which  paid  all  arrearages  to  the 
date  of  such  payment,  but  he  furnished  no  certificate 
of  health,  and  no  vote  of  the  local  lodge  had  been  taken. 
This  twenty  dollars  was  to  cover  seventeen  assess- 
ments in  the  year  1891,  and  three  quarterly  dues.  The 
twenty  dollars  was  mailed  at  Niehart,  Mont.,  August 
24, 1891,  and  received  at  Guttenberg,  Iowa,  by  the  local 
lodge,  September  2,  1891,  and  placed  to  the  credit  of 
Rice  on  ihe  books.  The  secretary  acknowledged  the 
receipt  of  the  money,  and  inclosed  in  the  envelope  a 
copy  of  the  laws  of  the  order,  so  marked  as  to  call  atten- 
tion to  the  requirement  that  a  health  certificate  shoiil  1 
be  furnished  before  reinstatement.  On  the  eighth  of 
September,  1891,  the  secretary  of  the  local  lodge  mailed 
to  Rice,  at  Niehart,  Mont.,  notice  of  another  assess 
ment,  which  was  received  about  the  fifteenth  of  the 
month;  and  on  the  twenty-fifth  of  the  month  Rice  sept 
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by  mail,  five  doHars,  which  was  received  by  the  lodge 
October  3, 1891.  By  the  law  of  the  order,  the  payment 
must  be  made  by  the  twenty-eighth  of  the  month,  or 
suspension  follows.  On  the  former  anneal  it  was  held^ 
under  the  same  state  of  facts,  that  there  was  no  pay- 
ment until  after  the  twenty-eighth  day  of  the  month« 
and  hence  from  the  twenty-eighth  Kice  stood  sus- 
pended, because  of  such  non-payment,  unless  certain 
facts  relied  on  would  defeat  such  a  result  He  died  on 
the  twenty-ninth.    Among  the  reasons  urged  in 

3  support  of  a  waiver  by  the  order  is  the  manner 
in  which  Rice  had  been  permitted  to  pay  his 

assessments.  It  does  appear  that  he  had  at  times  paid 
his  assessments  before  due;  that  is,  he  would  make  pay- 
ments before  notice  of  assessments.  It  does  not  appear 
that  he  was  to  do  so.  It  was  a  matter  of  choice  with 
him,  and  we  know  of  no  rule  or  reason  by  which  it  can 
be  said  that  such  a  payment  tends  to  show  a 
license  for,  or  even  acquiescence  in,  non-payments  of 
assessments  as  they  should  become  due.  It  appears 
to  have  been  done  as  a  matter  of  convenience  to.  or 
choice  by  Rice,  and  not  in  any  way  at  the  instance  of 
the  order.    It  also  appears,  that  he  many  times 

4  paid  after  the  twenty-eighth  of  the  month.    That 
was  his  absolute  right    The  lodge  was  bound  to 

accept  such  payments,  and  they  had  the  effect  of  a 
reinstatement  To  have  denied  them  would  have  been 
violating  the  contract,  and  the  result  would  have  been, 
probably,  a  reinstatement  without  payment  There  is 
absolutely  nothing  in  such  an  act  to  show  a  purpose  to 
permit  or  sanction  an  irregular  course  of  dealings.  To 
illustrate  the  argument,  it  is  said  that  in  1890  assess- 
ments 8  and  9  were  paid  three  months  after  due,  "and 
no  question  was  raised,  so  long  as  defendant  got  the 
money.*'  What  question  could  be  raised  ?  Notices  were 
given  of  the  assessments  regularly,  so  far  as  known, 
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and  it  was  for  Rice  to  pay  or  not,  as  he  might  elect. 
Whether  paid  before  or  after  the  twenty-eighth  of  the 
month,  the  lodge  must  accept  it,  within  the  four 
months,  and  the  law  fixed  his  status.  We  are  not  told 
in  argument  what  the  lodge  should  have  done  in  such 
a  case  to  avoid  a  waiver,  and  it  is  difficult  to  anticipate 
any  duty,  except  to  receive  and  give  credit  for  the 
money. 

It  is  said  that  "every  act  and  relation  between 
Rice  and  defendant  for  a  course  of  years,  even  up  to 
Rice's  death,  showed  a  disregard  of  strict  compliance.'' 
Taking  the  dealings  prior  to  the  receipt  of  the 
5  twenty  dollars,  September  2,  1891,  we  do  not 

find  a  single  act  on  the  part  of  the  lodge,  not  in 
harmony  with  the  prescribed  course  of  dealings,. from 
which  it  could  be  reasonably  understood  that  the  lodge 
intended  to  sanction  a  course  of  dealings  on  the  part  of 
Rice  not  prescribed  by  his  contract,  which  included 
the  law  of  the  order.  As  to  receiving  and  giving  credit 
for  the  twenty  dollars  September,  1891,  we  find  noth- 
ing to  indicate  just  the  course  to  be  pursued  by  the 
lodge.  It  was  one  step,  and  the  first,  required  for  rein- 
statement. The  doing  of  that  could  only  be  considered 
as  tending  to  show  an  intent  to  treat  Rice  as  reinstated, 
but  any  such  purpose  is  disproved  by  sending  the 
marked  copy  of  the  laws,  to  call  his  attention  to  what 
was  necessary  for  reinstatement  It  is  not  known  that 
Rice  ever  saw  the  marked  portion  of  it,  but  the  purpose 
of  the  lodge  is  as  conclusively  shown,  and  Rice  is  pre- 
sumed to  have  known  his  duty  under  his  contract.  The 
time  was  short  between  the  receipt  of  the  money  and 
his  death,  and  the  lodge  might  well  anticipate  that  he 
intended  to  complete  his  reinstatement  Till  the  health 
certificate  came,  the  lodge  could  not  accept  him  by  a 
vote.  We  said  on  the  other  appeal,  to  meet  an  argu- 
ment by  defendant,  that,  "if  the  financier  and  treasurer 
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^^.....•.■'---■-■''''^^^  payments  of  assessments, 

thf  ^^  ^^and  i^PV^"^^  to  the  purposes  of  tlic 
ti*^  ^'^  ^^ot  BpP^^  *^  ^s  ^^^  *^^  defendant  is  in 
ttfd^' '^/'^ to  claim  that  these  acts  were  without 
diK^  P^  V   That  rule  obtains  in  the  case.     There  is 
ao^^f^^'^^cept  the  giving  of  the  credit,  to  indicate 
^^f't^as  applied  to  the  purpose©  of  the  order.    There 
^^  not  a*  l^P®^  ^'  time,  or  other  facts  to  indicate  that 
^'ce  did  not  intend  to  complete  his  reinstatement,  so 
^^^^  presumption  might  arise  that  the  order  intended 
to  keep  the  money  and  treat  him  as  reinstated.    It  is  to 
be  said  that,  pending  a  sufficient  time  for  Rice  to  com- 
plete his  reinstatement,  the  financier  should  have  made 
^  record  of  the  receipt  of  the  money,  so  that  in  hi.s 
absence  the  fact  of  the  payment  could  be  known.    It  is 
not  easy  to  see  why  a  credit  was  not  a  proper  course  to 
pursue;  the  money  to  be  afterwards  charged  back,  if 
returned  for  any  reason.    If,  for  any  reason,  it  could  be 
held  that  there  was  a  reinstatement  from  suspension 
because  of  defaults  in  the  payments  of  the  seventeen 
assessments,  it  still  remains  that  there  was  a  default 
in  the  payment  of  the  eighteenth  assessment,  because 
we  before  held,  under  the  same  facts,  that  the  payment 
was  not  made  fn  time,  and  that  the  financier  was  not 
required  to,  and  did  not,  receive  it.    What  we 
6  have  said  shows  our  conclusion  that  there  was 

no  course  of  dealing  to  avoid  a  suspension  if  the 
assessment  was  not  paid  by  the  twenty-eighth  of  the 
month.  His  death  was  after  the  twenty-eighth,  and 
before  payment,  so  that  he  died  suspended  for  that  par- 
ticular default,  if  not  for  previous  ones.  There  is  really 
not  a  dispute  as  to  facts  determinative  of  the  case.  It 
is  thought  that  Mayer  v.  Insurance  Co.,  38  Iowa,  304, 
authorizes  a  payment  after  the  death  of  the  assured, 
though  it  was  due  before.  That  is  true  wherever,  by 
the  terms  of  the  contract,  or  a  course  of  dealings,  there 
|0  »o  suspension  or  forfeiture  from  which  there  mu^t 
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be  a  reinstatement  In  this  case  we  have  said  that 
there  are  no  facts  to  show  a  waiver  of  the  obligation 
to  pay  by  the  twenty-eigfhth  of  the  month.  The  pay- 
ments after  that  date  were  made  because  the  laws  crave 
that  right.  We  think  the  court  should  have  directed  a 
verdict  for  the  defendant. — Reversed. 

KiNNB,  C.  J.,  took  no  part. 


L.  W.  Thomas,  Appellant,  v.  The  Chicago,  Milwaukee 
&  St.  Paul  Railway. 

Railroads:    trespassers.    A  railroad  company  owes  no  duty  to  a 

4  trespasser  upon  the  track  until  its  employes  actually  see  him  in  a 
place  of  danger. 

License.    A  license  to  use  a  railroad  track  may  be  inferred  from  J}^  ^| 

2    facts  and  circumstances  short  of  an  actual  invitation  or  consent    io3^6# 

on  the  part  of  the  company. .  1132^94, 

Bulb  applied.    For  many  years  the  bridge  and  track  of  the  railroad   }^ 
company  at  and  near  the  place  of  an  accident  had  been  in  almost 
constant  use  as  a  footpath,  so  that  a  path  had  become  well  worn. 

1  Persons  living  in  the  neighborhood  of  the  bridge  and  track,  and 
also  the  villagers,  used  the  path  in  going  to  and  from  the  depot, 
village  and  school.  The  bridge  passed  over  a  highway,  and 
access  to  the  bridge  was  had  by  means  of  a  ladder.    It  did  not 

8  appear  who  erected  the  ladder.  There  was  no  evidence  that  the 
company  had  ever  given  license  to  use  the  bridge  or  track  as  a 
footpath,  or  that  it  had  ever  attempted  to  prevent  such  use.  The 
company's  employes  knew  of  the  ladder.  It  was  in  plain  view  of 
all  train  operatives,  and  defendant's  superintendent  had  been  in 
a  position  where  he  might  have  seen  it.  Held,  that  a  finding  that 
the  bridge  and  track  were  used  as  a  footpath,  with  the  consent  of 
the  company,  was  warranted.  Burg  v.  Railway^  90  Iowa,  106, 
distinguished. 

Duty  of  employes.    Employes  operating  a  train  are  bound  to  keep 
a  lookout  for  persons  on  the  track  with  the  license  or  invitation 

5  of  the  company,  express  or  implied,  and  to  exercise  ordinary  care 
to  discover  the  presence  of  and  avoid  injuring  such  persons. 

Same.    Employes  operating  a  train  are  charged  with  the  duty  of 

exercising  care,  diligence  and  watchfulness  to  discover  whether 

^    persons  are  on  the  track  at  a  point  where  the  -  company  h{i8 
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of  the  local  lodge  received  payments  of  assessments, 
which  were  held  and  applied  to  the  purposes  of  tlio 
order,  it  doee  not  appear  to  us  that  the  defendant  is  in 
any  position  to  claim  that  these  acts  were  without 
authority."  That  rule  obtains  in  the  case.  There  is 
nothing,  except  the  giving  of  the  credit,  to  indicate 
that  it  was  applied  to  the  purposes  of  the  order.  There 
was  not  a  lapse  of  time,  or  other  facts  to  indicate  that 
Rice  did  not  intend  to  complete  his  reinstatement,  so 
that  a  presumption  might  arise  that  the  order  intended 
to  keep  the  money  and  treat  him  as  reinstated.  It  is  to 
be  said  that,  pending  a  sufficient  time  for  Rice  to  com- 
plete his  reinstatement,  the  financier  should  have  made 
a  record  of  the  receipt  of  the  money,  so  that  in  his 
absence  the  fact  of  the  payment  could  be  known.  It  is 
not  easy  to  see  why  a  credit  was  not  a  proper  course  to 
pursue;  the  money  to  be  afterwards  charged  back,  if 
returned  for  any  reason.  If,  for  any  reason,  it  could  be 
held  that  there  was  a  reinstatement  from  suspension 
because  of  defaults  in  the  payments  of  the  seventeen 
assessments,  it  still  remains  that  there  was  a  default 
in  the  payment  of  the  eighteenth  assessment,  because 
we  before  held,  under  the  same  facts,  that  the  payment 
was  not  made  tn  time,  and  that  the  financier  was  not 

required  to,  and  did  not,  receive  it.  What  we 
6  have  said  shows  our  conclusion  that  there  was 

no  course  of  dealing  to  avoid  a  suspension  if  the 
assessment  was  not  paid  by  the  twenty-eighth  of  the 
month.  His  death  was  after  the  twenty-eighth,  and 
before  payment,  so  that  he  died  suspended  for  that  par- 
ticular default,  if  not  for  previous  ones.  There  is  really 
not  a  dispute  as  to  facts  determinative  of  the  case.  It 
is  thought  that  Mayer  v.  Insurance  Co,,  38  Iowa,  304, 
authorizes  a  payment  after  the  death  of  the  assured, 
though  it  was  due  before.  That  is  true  wherever,  by 
the  terms  of  the  contract,  or  a  course  of  dealings^  there 
j0  no  suspensiop  op  forfeiture  from  which  there  mu^t 
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be  a  reinstatement.  In  this  ease  we  have  said  that 
there  are  no  facts  to  show  a  waiver  of  the  obligation 
to  pay  by  the  twenty-eighth  of  the  month.  The  pay- 
ments after  that  date  were  made  because  the  laws  cave 
that  right.  We  think  the  court  should  have  directed  a 
verdict  for  the  defendant — Reversed. 

KiNNB,  C.  J.,  took  no  part. 


L.  W.  Thomas,  Appellant,  v.  The  Chicago,  Milwaukee 
&  St.  Paul  Railway. 

Railroads:    trespassers.    A  railroad  company  owes  no  duty  to  a 

4  trespasser  upon  the  track  until  its  employes  actually  see  him  in  a 
place  of  danger. 

License.    A  license  to  use  a  railroad  track  may  be  inferred  from 
2    facts  and  circumstances  short  of  an  actual  invitation  or  consent 
on  the  part  of  the  company. 

Bulb  applied.  For  many  years  the  bridge  and  track  of  the  railroad 
company  at  and  near  the  place  of  an  accident  had  been  in  almost 
constant  use  as  a  footpath,  so  that  a  path  had  become  well  worn . 
1  Persons  living  in  the  neighborhood  of  the  bridge  and  track,  and 
also  the  villagers,  used  the  path  in  going  to  and  from  the  depot, 
village  and  school.  The  bridge  passed  over  a  highway,  and 
access  to  the  bridge  was  had  by  means  of  a  ladder.    It  did  not 

8  appear  who  erected  the  ladder.  There  was  no  evidence  that  the 
company  had  ever  given  license  to  use  the  bridge  or  track  as  a 
footpath,  or  that  it  had  ever  attempted  to  prevent  such  use.  The 
company's  employes  knew  of  the  ladder.  It  was  in  plain  view  of 
all  train  operatives,  and  defendant's  superintendent  had  been  in 
a  position  where  he  might  have  seen  it.  Held,  that  a  finding  that 
the  bridge  and  track  were  used  as  a  footpath,  with  the  consent  of 
the  company,  was  warranted.  Burg  v.  Railway^  90  Iowa,  106, 
distinguished. 

Duty  of  employes.    Employes  operating  a  train  are  bound  to  keep 
a  lookout  for  persons  on  the  track  with  the  license  or  invitation 

5  of  the  company,  express  or  implied,  and  to  exercise  ordinary  care 
to  discover  the  presence  of  and  avoid  injuring  such  persons. 

Same.    Employes  operating  a  train  are  charged  with  the  duty  of 
exercising  care,  diligence  and  watchfulness  to  discover  whether 

9  persons  are  pn  the  track  at  a  point  where  the- company  h^ 
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impliedly  assented  to  the  use  of  the  track  as  a  footpath,  and  the 
rule  applicable  to  trespassers  does  not  apply  to  one  upon  the 
track  by  virtue  of  such  license. 

Appeal  from  Marshall  District  Court. — Hon.  B.  P.  Bibd- 
SALL,  Judge. 

Saturday,  October  30,  1897. 

Action  to  recover  damages  for  injuries  sustained 
by  Earl  B.  Thomas,  a  minor  son  of  the  plaintiff,  through 
the  alleged  negligence  of  the  defendant  company.  Jury 
trial.  Verdict  directed  for  »the  defendant  by  the  court, 
and  judgment  accordingly.  Plaintiff  epi)eal6. — 
Beversed. 

J.  L.  Carney  for  appellant. 

Charles  B.  Keeler  and  T.  Binford  for  appellee. 

Kjnnb,C.  J. — I.  This  is  the  second  appeal  in  this  , 
case.  The  opinion  on  the  former  appeal  will  be  found 
in  93  Iowa,  248.  After  the  reversal  upon  the  former 
appeal,  certain  amendments  were  made  to  the  peti'tion, 
the  substance  of  which  are  incorporated  in  the  state- 
ment of  the  case.  Just  before  noon,  on  May  15,  1890, 
Earl  B.  Thomas,  a  minor  son  of  the  plaintiff,  ag:ed  three 
years  and  nine  months,  was,  with  another  child  younger 
than  himself,  upon  an  open  uncovered  bridge,  which 
was  located  upon  the  defendant's  line  of  railway,  about 
one  thousand  nine  hundred  feet  west  of  the  station  of 
Rhodes,  in  Marshall  coumty,  Iowa,  and,  while  there, 
was  run  over  by  a  train  going  west,  and  his  right  foot 
was  so  crushed  as  to  require  its  amputation.  The  peti- 
tion charges  that,  without  fault  on  the  part  of  his  par- 
ents, the  child  went  upon  the  track  and  bridge,  and 
was  in  plain  sight  from  the  station,  and  ait  all  points 
upon  the  road  between  the  station  and  the  place  of  the 
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acddent;  that  the  defendant's  employes,  knowing  that 
the  children  were  on  the  track,  started  a  train  from 
the  water  tank  at  the  station,  a  distance  of  about  ninety 
rods  from  the  bridge,  westward  (the  engine  being  in 
f  ront^  but  with  the  pilot  attached  to  the  cars),  and  negli- 
gently and  carelessly  ran  the  train  over  the  plaintiflf's 
child;  that  all  of  the  persons  upon  the  engine  knew 
that  the  child  was  upon  the  track  and  bridge,  but  did 
not  look  along  the  track  over  which  they  were  going,  or 
exercise  any  care  or  caution  whatever  in  +he  operation 
of  said  train  or  to  discover  whether  or  not  the  track 
was  clear;  that  it  was  a  wild  train,  not  running  on 
schedule  time,  and  was  running  with  the  engine  back- 
ward; that  the  train  was  not  manned  with,  a  sufficient 
number  of  brakemeu,  and  the  engine  was  without  steam 
or  air  brakes.  It  is  also  charged  that  the  engineer  and 
other  employes  on  the  train  saw  the  said  child  in  time 
to  have  stopped  the  train  and  prevented  the  accident: 
that  they  negligently  allowed  the  engine  and-  cars  to 
approach  and  reach  said  bridge  without  signal  of  bell 
or  whistle,  and  without  any  eflfort  to  stop  said  train, 
and  ran  over  the  foot  and  leg  of  said  child;  that  the 
roadway  and  track  of  defendant's  line  of  railroad 
extending  from  the  overhead  bridge,  just  west  of  'the 
bridge  where  the  injury  occurred,  to  the  station  of 
Rhodes,  was  daily  and  almost  hourly  frequented  by 
men,  women  and  children,  traveling  upon  foot,  east  and 
west  upon  said  line  of  railway;  that,  for  the  purpose  of 
convenience  in  access  to  said  railway  track  from  the 
overhead  bridge  in  connection  with  the  highway,  there 
had  'been  constructed  a  ladder  by  the  defendant's 
employes,  or  with  their  knowledge  and  consent,  so  that 
persons  could  have  ready  access  from  the  highway  to 
the  railway  track,  and  also  from  the  railway  track  to 
the  highway;  that  with  the  knowledge  and  consent  of 
the  defendant,  and  for  more  than  ten  years  prior  to  the 
:accident,  people  residing  in  the  vicinity  of  the  bridge 
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and  in  the  town  of  Rhodes  had;  constantly  used  th€ 
track  of  the  defendant's  railway  for  the  purpose  ol 
traveling  to  and  from  the  depot,  school,  and  village  of 
Rhodes,  and  had  used  said  ladder  for  the  purpose  of 
reaching  the  track  of  the  defendant;  that  the  public 
generally  had  leave  and  license  to  use  said  railway 
trtick  as  a  footway,  and  the  child  Earl  was  not  a  tres- 
passer thereon;  that  defendant's  employes  were  negli- 
gent in  not  exercising  watchfulness  and  care  in  refer- 
ence to  the  train  while  it  was  passing  over  such  part  of 
•the  track  where  pedestrians  had  license  to  walk,  and 
siieh  negligence  caused  said  accident.    To  the  answer 
the  defendant  interposed  a  general  denial,  except  that 
it  admitted  its  corporate  capacity,  and  that  the  accident 
was  caused  by  one  of  its  trains.    When  plaintiff's  evi- 
dence was  in,  the  defendant  moved  the  court  for  a 
verdict  in  its  favor,  because  there  was  no  eviden<?e  war- 
ranting a  verdict  for  plaintiff;  that  there   was  no 
evidence  suflSicient  to  sustain  a  finding  of  negligence  on 
part  of  the  defendant  company  or  its  employes  which 
was  the  cause  of  the  acciden^t;  that  the  evidence  did  not 
warrant  a  finding  that  the  defendant  owed  to  the  child 
any  legal  duty  of  watchfulness  and  care  before  his  posi- 
tion was  known,  and  it  is  not  shown  that  there  was  any 
want  of  care  after  his  position  was  known;  that  no 
license  or  right  upon  the  part  of  the  child  to  be  upon 
the  'track  and  bridge  had  been  shown,  but  he  was  a 
trespasser;  that  the  evidence  failed  to  show  any  invita- 
tion or  consent  by  the  defendant  to  use  its  track  and 
bridge  as  a  footway;  thait  the  evidence  failed  to  show 
that  the  engineer  or  other  trainmen  actually  saw  the 
child  upon  the  bridge  before  the  accident,  or,  if  they 
did  see  him,  that  they  -had  failed  to  use  all  the  means 
and  appliances  at  their  command  to  stop  the  train  and 
avert  the  accident    This  motion  was  sustained. 

II.     An  important  question  in  this  case  is  as  to 
whether  the  child  Earl  was  upon  the  track  and  bridge 
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of  the  defendant  company  by  leave  or  license  of  the 
defendant.  The  former  trial  was  had  upon  the  theory 
that  the  child  had  no  ri^ht  upon  the  track;  that  he  was 
a  trespasser;  and  that  there  was  nothing  in  the  situa- 
tion or  surroundings  requiring  the  trainmen  to  be  on 

the  lookout  for  persons  on  the  track.  If  the  child 
1  was  a  licensee,  instead  of  a  trespasser,  another 

rule  of  law  may  obtain.  The  evidence  which  it 
is  claimed  shows  a  license  to  use  the  track  and  bridge 
as  a  footway  by  pedestrians  may  be  briefly  stated  as 
follows:  For  many  years  prior  to  the  accident,  the 
bridge  and  track  ef  the  defendant  company,  from  the 
place  of  the  accident  to  the  station  of  Rhodes,  had  been 
in  almost  constant  use  by  people  living  in  the  vicinity 
of  this  bridge  as  a  footway  in  going  to  and  from  the 
depot,  school  and  village.  Children  of  from  four  or  five 
years  old  and  upward  used  it  as  a  means  of  going  to  and 
from  school.  The  bridge  passed  over  a  private  high- 
way, and  access  to  the  bridge  and  track  were  had  by  the 
use  of  a  ladder  reaching  from  this  highway  to  the  head 
block  of  the  bridge  above.  It  does  not  appear  as  to 
who  erected  this  ladder.  The  bridge  was  fourteen  feet 
above  the  highway.  There  were  paths  leading  from  the 
track  to  this  ladder.  These  paths  were  well  worn.  This 
track  and  ladder  were  also  used  by  persons  living  in 
the  village  who  had  occasion  to  visit  those  living  in  the 
vicinity  of  this  bridge.  The  distance  to  the  village  was 
much  less  by  way  of  the  track  than  by  the  highways. 
There  was  no  evidence  to  show  that  the  defendant  com- 
pany ever  gave  leaver  or  license  to  use  this  bridge  and 
the  track  as  a  footpath,  nor  does  it  appear  that  the 
defendant  company  ever  made  any  attempt  to  prevent 
such  use.  The  ladder  could  be  seen  from  the  track.  The 
road  master  of  the  defendant  company  and  other  of  its 
employes  had  seen  this  ladder.  The  superintendent  of 
the  company  was  present  at  one  time  while  the  bridge 
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WUB  being  Mised,  aaid  the  ladder  was  then  attached  to 
the  bridge.  There  is  nothing  to  s»how  that  the  use  of 
this  ladder  was  ever  interfered  with  by  the  defendant 
company.  Prom  all  of  the  evidence,  it  is  clear  that  the 
footpath  and  ladd'er  were  seen  by  some  of  the  defend- 
ant's employes,  and  that  they  were  so  situated  as  to  be 
seen  by  any  employe  of  the  defendant  company  engaged 
i&  tiie  operation  of  its  trains. 

We  held  in  Murphy  v.  Railway  Co.,  38  Iowa,  542, 
that  an  instrxretiim  in  the  following  language  was 
proper:  "If  yon  find  from  the  evidence  that  the 
deceased  had  for  a  considerable  time  prior  to  the  acci- 
dent been  accustomed  to  walk  over  and  upon  the  track 
of  the  railroad  company,  at  and  near  the  place  where 
the  acciden»t  occnrred,  by  the  acquiescence  of  the  com- 
pany, then  the  deceased  was  not  a  trespasser  upon  the 
track,  and  such  pennlssion  may  be  implied  if  deceased 
was  long  in  the  hal^it  of  so  walking  over  the  track,  with 
ihe  knowledge  of  the  company  or  its  employes  in  charge 
of  that  part  of  the  road,  without  objection  on  their  part; 
and  it  is  for  yon  to  determine  from  all  the  facts  in  evi- 
dence before  you  whether  or  not  the  deceaped  had  such 
implied  permission.*'  It  was  said  in  that  case  that  facta 
which  would  be  sufficient  to  constitute  ordinarv  dili- 
gence as  against  a  trespasser  might  not  establish  such 
diligence  as  against  a  person  there  by  permission.  In 
Masser  v.  Railway  Co.,  68  Iowa,  604,  it  is  said:  "The 
evidence  tended  to  show  that  the  track  at  that  point 
was  traveled  to  some  extent  by  footmen,  and  that  there 
had  been  such  an  amount  of  travel  as  to  make  a  path.'^ 
It  was  held  the  facts  did  not  show  a*  license.  The  court 
however,  said :  "If  the  travel  had  been  at  a  point  where 
the  defendant's  employes  were  stationed,  and  it  were 
shown  thait  the  footmen  occupied  the  track  without 
their  dissent,  it  may  be  that  the  company's  assent 
should  be  implied."  In  Burg  v.  Railway  Co.,  90  Iowa, 
106,  it  was  held  that  an  allegation  in  a  petition  that 
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"for  more 'than  ten  years  defendant's  roadbed  and  rieht 
of  way,  from  a  point  west  of  where  the  accident  hap- 
pened to  the  city  of  Des  Moines,  has  been  used  by  the 
public  as  a  thoroughfare  to  and  from  said  city  of  Des 
Moines,  which  fact  was  well  known  to  the  defendant 
and  its  employes,"  did  not  state  facts  from  which  the 
law  would  infer  a  license.  Inthat  case  it  was  said:  "We 
are  not  saying  that  there  might  not  be  such  a  use  of  the 
track  as  that  the  assent  of  the  company  might  be  under- 
stood and  implied  therefrom,  but  no  such  state  of  facts 
is  pleaded.''  In  Richards  r.  Bailicaf/  Co.,  81  Iowa,  430, 
it  was  held  that  the  facts  did  not  show  a  license  or 
invitation  to  people  to  walk  along  the  defendant's 
tracks,  and  that  the  faot  that  it  did  not  forbid  their 
doing  so  could  not  be  given  the  force  of  an  invitation. 
The  court  said:  "It  may  be  there  was  evidence  of  such 
habitual  use  of  the  tracks  by  the  public,  which  use  was 
known  to  the  employes  of  defendan't,  and  not  dis- 
proved, that  the  jury  would  have  been  authorized  to 
find  that  plaintiff  had  an  implied  license  to  use  the 
right  of  way  as  he  did.  But,  if  that  be  true,  defendant 
was  under  no  obligation  to  protect  plaintiff  from  harm 
by  taking  steps  to  prevent  it,  unless  it  had  si> 
acted  as  to  mislead  him.  It  was  the  duty  of  defendant 
not  to  injure  him  wantonly  or  wilfully,  but  if  it  had 
done  no  act  to  mislead,  and  had  no  reason  to  anticipate 
the  danger  to  which  plaintiff  exposed  himself,  it  owed 
him  no  active  duty."  In  ClampH  v.  Railwatj  Co.,  84 
Iowa,  71,  it  was  held  that,  one  using  a  railway  track 
for  crossing  at  a  place  daily  used  for  a  considerable 
time  by  a  number  of  persons,  some  of  whom  had  con- 
structed a  stairway  by  the  track  for  the  use  of  pedes- 
trians, and  when  a  crossing  over  a  ditch  had  been  made 
by  some  one  unknown,  and  «the  defendant  had  done 
nothing  to  prevent  persons  from  crossing  said  track, 
and  the  use  of  such  place  as  a  crossing  was  known  to 


J5e  Thoicab  v.  C,  M.  ft  St.  P-  Rt.  Co.        [103  Iowa 

the  employes  of  the  defendant,  it  would  be  presumed  to 
assent  to  such  use,  and  that  it  was  a  license,  and  the 
plaintiff,  in  using  it,  was  not  a  trespasser.    On  the  for- 
mer trial  of  this  case  we  said:    "It  may  also  be 

2  remarked  in  this  connection  that  a  license  to  use 
the  track  of  a  railroad  company  may  be  inferred 

from  frequent  use,  in  contiection  with  other  circum- 
stances from  which  an  implied  invitation  may  be 
inferred." 

From  the  foregoing  cases  it  appears  that  this  court 
has  often  recognized  the  doctrine  that  a  license  to  use  a 
railway  track  may  be  inferred  from  facts  and  circum- 
stances shori;  of  an  actual  invitation  or  consent  on  the 
part  of  the  railway  company.    The  question, 

3  then,  before  us,  is:  Are  the  facts  and  circum- 
stances disclosed  in  this  record  such  as  to  war- 
rant a  jury  in  finding  an  implied  invitation  or  license 
to  use  the  track  by  footmen?  It  may  be  admitted  that 
the  facts  in  this  case  touching  the  circumstances  sur- 
rounding the  use  of  the  track  are  in  some  respects  not 
the  same  as  in  Clampifs  Case;  yet  they  are  in  all  essen- 
tial respects  save  one  much  alike.  In  the  case  at  bar 
the  use  of  the  track  was  not  merely  for  crossing  pur- 
poses. In  that  case  the  court  said:  "The  stairwav  and 
the  ties  across  the  ditch,  as  well  as  the  path  made  bv 
footmen,  prominently  advertised  the  place  as  a  crossing 
used  by  pedestrians.  No  engineer  or  fireman  passing 
along  the  tracks  at  that  place,  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and  care,  could 
have  failed  to  see  these  indications  of  a  footpath,  and  to 
understand  therefrom  that  it  was  used  by  pedestrians, 
if  he  possessed  ordinary  intelligence.'^  This  language 
applies  as  well  to  the  facts  in  the  case  at  bar.  Here 
was  an  almost  constant  use  of  this  track.  Here  were 
well-defined  footpaths,  and  a  ladder  in  use  for  years, 
for  the  purpose  of  reaching  the  track.  The  track 
repairers  knew  the  ladder  was  there.    The  road  master 
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had  actual  knowledge  of  it  The  superintendent  liad 
once,  at  least,  been  where,  if  he  used  his  eyes,  he  must 
have  seen  it  It  was  in  plain  view  of  all  of  the  train 
oi>eratives.  It  does  not  appear  tha/t  the  ladder  was  ever 
used  for  any  purpose  except  as  a  means  of  getting  onto 
the  track;  and,  with  the  fact  undisputed  of  the  use  of 
the  ladder,  paths,  and  track  for  years  without  objec- 
tion from  the  defendant  or  any  of  its  employes*  all 
these  and  other  facts  would  warrant  a  finding  by  a  iurv 
that  the  use  of  the  track  was  by  the  consent  of  the 
defendant,  and  therefore  the  child  Earl  was  not  a  tres- 
passer. 

III.  If  the  rule  of  law  as  to  €are  to  be  exercised 
by  the  employes  of  the  company  operating  its  train  is 
the  same  towards  one  who  is  a  mere  licensee  by  virtue 
of  an  implied  invitation  from  the  defendant  as  it  Is  in 
ease  of  a  trespasser  upon  the  traek,  it  was  not  necessary 
to  submit  this  case  to  the  jury  for  the  purpose  of  deter- 
mining which  of  these  relations  this  child  occupied 

towards  the  defendant  company.     As  is  said  in 
4  the  opinion  on  the  former  appeal  in  this  case,  if 

the  child  was  a  trespasser,  theu;  the  company 
owed  him  no  duty  until  its  employes  actually  saw  him 
on  the  track  in  a  place  of  danger;  that  they  were  not 
bound  to  keep  a  lookout  for  trespassers,  and  were  jaot 
negligent  in  failing  to  discover  trespassers  upon  its 
track.  Masser  v.  Bailicay  Co.,  supra;  Burg  v.  Railway 
Co.,  supra;  Morris  v.  Railway  Co.,  45  Iowa,  29;  Richards 
V.  Railway  Co.,  supra;  Thomas  v.  Railway  Co.,  93  Iowa, 
248.  Appellant  contends  that  this  should  not  be  the 
rule  even  as  to  trespassers.  Such  has  been  the  uniform 
holding  in  this  state,  and,  unless  there  are  cogent  rea- 
sons for  departing  from  it,  it  should  not  be  changed. 
We  discover  no  sufficient  reason  for  changing  this  rule, 
which  has  always  been  consistently  adhered  to  by  this 
court  The  important  question  now  is,  does  this  rule 
apply  with  like  force  and  effect  to  one  who  may  be 
Vol.  103  la— 42 
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found  to  be  a  licensee  by  invitation  of  the  company, 
implied  from  aJl  the  surrounding  circumstances?  The 
•general  current  of  authority  undoubtedly  is  that  the 
same  rule  ordinarily  applies  in  both  cases.  3  Elliott, 
BaJlroade,  sections  1154,  1249-1251,  and  cases  cited: 
Beach,  Contributory  Negligence,  section  212,  and  cases 
cited.  Indeed,  it  is  held  that  one  using  a  railway  track 
as  a  place  of  crossing  or  a  footpath,  with  the  silent 
acquiescence  of  the  company,  or  with  the  knowledge  or 
passive  permission  of  the  company,  is,  at  most,  a  bare 
licensee,  who  takes  his  license  with  all  of  its  concom- 
itant risks  and  i)erils;  and,  as  a  general  rule,  the  com- 
pany owes  him  no  greater  duty  than  that  which  is  due 
to  a  mere  trespasser.  3  Elliott,  Railroads,  section  1154, 
and  oases  cited.  Such  is  undoubtedly  the  general  trend 
of  the  authorities  in  this  country.  In  our  own  state,  in 
Richard's  Case,  this  doctrine  seems  to  be  recognized  and 
applied  as  to  one  walking  along  the  track;  while  in 
Clampifs  Case  (the  last  expression  of  tJiis  court  upon 
this  subject)  it  is  expressly  held  that  one  crossing  the 
track  of  a  railroad  company  under  circumstances  as  to 
uses  of  the  track  much  like  those  of  the  case  at  bar  "was 
entitled  to  all  the  rights  and  protection  of  one  rightfully 
upon  it  with  the  license  of  the  defendant.  He  mav 
recover  for  injuries  resulting  from  the  defendant's  want 
of  care,  if  not  contributing  thereto  by  his  own  negli- 
gence.^'  Owing  to  the  age  of  the  child  Earl,  there  can 
be  no  question  of  contributory  negligence  in  this  case. 
If  the  rule  laid  down  in  Clampifs  Case  is  to  be  adhered 
to  as  to  one  crossing  the  track,  we  see  no  escape  from 
the  conclusion  that  this  case  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions  of  the 
court,  for  them  to  determine  whether  the  child  was  a 
trespasser  or  licensee,  and;  if  a  licensee,  whether  the 
employes  of  the  defendant  exercised  that  care  to  dis- 
cover his  presence  upon  the  track,  w!here,  from  the 
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license  given,  they  had  a  right  to  expect  persons  might 
be.  We  believe  the  rule  announced  in  C/ainpit's  C-fsr  a 
just  one,  as  applied  to  the  facts  in  that  case.  It  amounts 
to  saying  that,  when  the  company  had  impliedlv 
assented  to  the  use  of  its  track  by  persons  as  a  foot- 
path, its  employes  operating  trains  are  charged  with 
the  duty  of  exercising  care,  diligence,  and  watchfulness 
to  discover  if  persons  are  on  the  track  at  these  places 
where  they  have  recognized  their  right  to  be.  We  are 
not  holding  that  at  every  place,  and  continuously  along 
the  line  of  a  railway,  the  employes  operating  trains 
must  be  on  the  wateh  for  trespassers.  What  we  do  hold 
is  that  as  to  persons  rightfully  on  the  track  by  the 
license  and  consent  of  the  company,  whether  such  con- 
sent be  expressed  in  w^ords  or  arise  by  implication,  a 
duty  rest§  upon  the  company  and  its  employes  to  be  on 
the  wateh  for  such  persons  at  'the  places  they  may  b? 
expected  to  be,  in  view  of  the  license  and  consent  sriven. 

So,  in  this  case,  if  the  boy  Earl  was  a  licensee, 
6  and  not  a  trespasser,  and  at  a  place  where  the 

company  had  impliedly  assented  to  the  use  of  its 
tvaick  as  a  footpath,  it  was  the  duty  of  those  operating 
the  train  to  exercise  watchfulness  and  care  to  ascertain 
if  persons  were  on  said  track  at  said  place.  If  the  jury 
should  find  that  Earl  was  a  licensee,  then  they  must 
determine,  in  view  of  all  of  the  evidence,  whether  "the 
employes  of  the  company  properly  discharged  that  duty, 
and,  if  they  did  not,  whether  the  failure  so  to  do 
resulted  in  causing  the  injury. 

IV.  Without  referring  specifically  to  the  several 
eomplaints  as  to  the  rulings  upon  the  introduction  of 
evidence,  it  may  properly  be  said  that  most  of  the  rul- 
ings against  the  plaintiff  impress  us  as  technical,  and 
some  of  them  as  incorrect.  We  do  not  say  more,  as  it 
is  not  likely  that  on  a  re-trial  the  same  questions  and 
rulings  will  appear.  We  have,  in  view  of  another  trial. 


660  B^uKK  V.  Ia.  BusiistEss  M.  Mut.  B*.  As^.  [lO^  lowji 

refrained,  so  far  as  jwssible,  from  discussing  the  weigrli't 
of  the  evidence.  The  appellee's  objection  to  tne  record 
is  not  well  taken,  and  appellant's  motiion  to  strike  the 
additional  abstract  is  overruled.  For  the  reasons  given, 
•the  judgment  below  is  reversed. 


1103  660|       J-  ^  Funk  v.  The  Iowa  Business  Men's  Mutual  Fire 
'^*^  "-'  Association,  Garnishee,  Appellant. 

Insnranoe:  amount  allowed:  Construction  of  policy.  The  time 
when  total  insurance  must  not  exceed  three-fourths  the  value  of 
the  property  is  not  the  time  of  loss,  but  the  time  when  insurance 
is  taken,  notwithstanding  a  provision  of  policy  and  application 
"Total  Insurance  Permitted.  Limited  to  three-fourths  the  cash 
value  of  property  insured  at  the  time  of  loss,  and  to  be  concur- 
rent herewith,'*  the  only  other  reference  in  the  policy  to  the 
amount  allowed  being  that  the  policy  shall  be  void  if,  without 
permission  there  be  "other  insurance,  whether  valid  or  not,  in 
excess  of  the  amount  permitted  herein;"  and  direction  being 
given  in  the  application  ''Do  not  insure  for  more  than  three- 
fourths  of  what  it  would  cost  to  replace  it;"  and  the  amount  of 
stock  on  hand,  and  the  value  of  the  average  stock,  and  the  con- 
current insurance  being  there  given,  with  the  statement  that 
assured  understood  and  agreed  that  the  total  insurance  on  the 
property  should  not  exceed  three-fourths  its  cash  value. 

Appeal  from  Polk  District  Court.— Ron.  W.  A.  Spur- 
rier, Judge. 

Saturday,  October  30, 1897. 

Proceedings  by  garnishment.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  in  favor  of  the 
plaintiff.    The  garnishee  appeals. — Affirmed. 

Berry  hill  &  Henry  for  appellant, 

Geo.  R,  Sanderson  for  appellee. 

Robinson,  J. — ^The  plaintiff  is  a  judgment  creditor 
of  L.  H.  Mudge.    In  October,  1894,  the  appellant  issued 
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to  Mudge  a  policy  of  insurance  which  purported  to 
insure  him  against  lose  or  damage  by  fire  or  lightning 
on  a  stock  of  merchandise  and  trade  fixtures  and  furni- 
ture specified,  to  the  amount  of  one  thousand  dollars. 
Ehiring  the  life  of  the  policy  the  property  insured  was 
destroyed  by  fire,  and  the  appellant  was  then  garnished 
as  a  supposed  debtor  of  Mudge  by  reason  of  the  policy 
and  loss.  The  only  questions  presented  by  this  api>eal 
which  we  find  it  necessary  to  determine  relate  to  the 
validity  of  the  policy,  the  appellant  contending  that  it 
became  void  by  reason  of  over-insurance  contrary  to  its 
provisions.  The  contract  of  insurance  consists  of  an 
application  and  a  policy.  The  application  contains  the 
following: 

"Notice  to  Applicants.  The  answers  to  questions 
in  this  application  are  your  statement,  and  the  sole 
basis  on  which  we  take  the  risk,  and  misrepresenta- 
tions or  false  statements  will  void  the  policy.  Please 
read  your  application  after  blanks  are  filled,  to  make 
sure  that  questions  are  answered  correctly.  The  esti- 
mate of  the  value  of  the  property  must  be  made  by  you. 
Do  not  insure  for  more  than  three-fourths  of  what  it 
would  cost  to  replace  it,  allowing  for  all  depreciation 
by  age  or  use. 

"Total  Insurance  Permitted.  Limited  to  three- 
fourths  the  cash  value  of  property  insured  at  the  time 
of  loss,  and  to  be  concurrent  herewith. 

"I  offer  the  following  statement  and  agreement  as 
the  basis  for  insurance  on  the  above-described  property : 
What  is  the  net  amount  of  stock  on  hand?  Answer. 
Three  thousand  and  twenty-nine  dollars.  What  is  your 
average  amount  of  stock?  Answer.  Three  thousand 
dollars.  What  other  insurance  have  you  on  stock? 
Answer.  One  thousand,  two  hundred  and  fifty  dollars. 
Do  you  understand  and  agree  that  the  total  insurance 
on  this  property  shall  not  exceed  three-fourths  its  cash 
value,  exclusive  of  land?    Answer.    Yes. 
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"I  have  read  the  above  application,  and  hereby 
warrant  the  answers  to  all  the  questions  therein  to  be 
true/' 

The  policy  contained  the  following: 

"Iowa  Business  Men's  Fire  Association.  (Mutual). 
In  consideration  of  the  stipulations  herein   named, 

*  *  *  and  on  the  faith  of  the  representations  and 
agreements  made  in  the  application  for  the  insurance, 

*  *  *  does  insure  L.  H.  Mudge  from  noon  of  the 
fourth  day  of  October,  1894,  until  canceled  by  act  of  the 
insured  or  by  this  association,  against  all  direct  loss  or 
damage  by  fire  or  lightning,  except  as  is  hereinafter 
provided,  to  an  amount  not  exceeding  one  thousand 
dollars,  ♦  ♦  ♦  Total  insurance  permitted  limited 
to  three-fourths  the  cash  value  at  the  time  of  loss,  and 
to  be  concurrent  herewith.  It  is  hereby  understooil 
and  agreed  by  the  assured  that  neglect  to  comply  with 
the  conditions  of  the  contract  signed  in  this  applica- 
tion ♦  ♦  ♦  shall  forever  bar  him  from  making  any 
claim  against  this  association.  ♦  ♦  ♦  This  policy 
shall  be  void  in  each  of  the  following  instances,  unless 
permission  by  the  sjecretary  be  indorsed  hereon  or 
attached  hereto:  ♦  ♦  ♦  Other  insurance,  whether 
valid  or  not,  in  excess  of  the  amount  i>ermitted  herein. 

The  jury  found  the  value  of  the  insured  property 
destroyed  to  be  two  thousand,  six  hundred  and  twenty- 
two  dollars  and  seventy  cents,  and  it  is  admitted  that 
the  insurance  upon  it,  including  that  in  controversy, 
amounted  to  two  thousand,  two  hundred  and  fifty  dol- 
lars, or  to  more  than  three-fourths  the  value  of  the 
property  insured,  at  the  time  it  was  destroyed.  WaB 
there,  in  that  respect,  such  a  violation  of  the  conditions 
of  the  policy  as  made  it  void?  A  careful  examination 
of  the  policy  and  application  shows  that  the  only  refer- 
ence to  the  amount  of  insurance,  as  compared  with  the 


Oct.  1897]  Funk  v.  Ia.  Business  M.  Mut.  F.  Asso. 


value  of  the  property  insured,  which  relates  in  terms  to 
a  time  euhsequent  to  the  issuing  of  the  policy,  is  con- 
tained in  the  following  s-tatement  found  in  both  instru- 
ments: "Total  insurance  permitted  limited'  to  three- 
fourths  the  cash  value  at  the  time  of  lose,  and  to  be 
concurrent  herewith.'^  If  that  stood  alone,  there  would 
be  ground  for  claiming  that  the  "total  insurance" 
referred  to  might  be  in  addition  to,  because  it  was  to  be 
concurrent  with,  that  given  by  the  policy  in  suit.  If 
the  provision  be  taken  literally,  the  policy  would  be 
valid,  to  the  time  of  the  loss^  in  any  event,  and  void, 
according  to  the  theory  of  the  defendant,  at  the  moment 
of  the  loss,  if  the  insurance  at  that  time  exceeded  the 
limit  prescribed.  In  other  words,  in  such  a  case  it 
would  be  valid  for  the  purpose  of  collecting  assess- 
ments, but  void  as  a  protection  against  loss  to  the 
insured.  Of  course,  the  real  intent  of  the  parties  must 
be  gathered  from  all  parts  of  the  contract  construed 
together.  Commencing  with  the  application,  we  find 
that  it  requires  the  estimate  of  value  to  be  made  by  the 
assured,  and  that  it  cautions  him  not  to  insure  for 
more  than  three-tfourths  of  what  it  would  coslt  to 
replace  the  property  insured.  That  part  of  the  applica- 
tion refers  clearly  to  the  time  of  taking  insurance,  and 
not  to  what  may  occur  after  it  is  taken.  The  uext 
clause  we  have  already  considered  in  connection  with 
the  same  one  in  the  policy.  Then  follow  the  questions 
and  answers  which  were  "the  basis  for  insurance." 
They  show  the  net  amount  of  stock  on  hand,  and  the 
value  of  the  average  stock,  and  the  concurrent  insur- 
ance. It  may  be  said  that  the  next  paragraph,  which 
states,  in  substance,  that  the  assured  understood  and 
agreed  that  the  total  insurance  on  the  property  should 
not  exceed  three-fourths  of  its  cash  value,  exclusive  of 
land,  refers  to  time  subsequent  to  the  date  of  the  appli- 
cation, but  not  necessarily  so.    The  question  was,  no 
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doubt,  printed  in  blank  applications,  and  so  framed  as 
to  apply  to  cases  where  concurrent  insurance  had  not 
been,  but  might  be,  taken  to  the  limit  named.  The 
reference  to  land  contained  in  the  question  tends  to 
show  that  it  was  intended  for  general  use,  as  the  appli- 
cation in  this  caee  did  not  ask  for  insurance  on  any 
building.  The  only  portions  of  the  policy  which  refer 
to  the  amount  of  insurance  permitted  are  the  ambigu- 
ous i>aragraphi  already  considered,  and  the  one  which 
makes  the  policy  void,  if,  without  permission  of  the 
secretairy,  duly  indoonsed,  "other  insurance,  whether 
ralid  or  not,  in  excess  of  the  amount  permitted  herein" 
is  taken.  That  may  refer  to  the  amount  of  insurance 
aa  compared  with  the  value  of  the  property  at  the 
time  a  loss  occurs,  but  it  would  refer  as  well  to  insur- 
ance at  the  time  it  was  taken;  and,  if  that  was  what 
the  parties  to  the  contract  intended,  nothing  in  the 
policy  makes  it  void  in  case  the  total  insurance  on  the 
property  in  question-  at  the  time  it  was  destroyed 
exceeded  three-fourths  of  its  value.  Although  that 
interpretation  is  not  free  from  diflBculty,  yet,  when  all 
the  provisions  of  the  contract  are  considered,  it  seems 
to  be  the  most  reasonable  one  to  adopt,  and  it  will  effect 
justice.  It  is  the  one  which  the  assured  would  be  most 
apt  to  conclude  was  the  one  intended.  The  form  for  the 
application  and  the  policy  were  prepared  by  the  defend- 
ant After  having  framed  the  contract  in  ambiguous 
terms,  it  should  not  be  given  the  benefit  of  the  interpre- 
tation most  favorable  to  itself.  That  the  assured  lost 
proi)erty  covered  by  his  policies,  of  a  value  greater  than 
the  amount  of  his  insurance,  and  that  the  loss  was 
honest  are  not  questioned,  and  there  is  no  good  reason 
why  the  garnishee  should  not  pay  its  contract  obliga- 
tion. There  does  not  appear  to  be  any  ground  for  dis- 
turbing the  judgment  of  the  district  court,  and  it  is 

AFFIBITBD. 
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Milton  D.  Brtce,  as  Trustee  for  Milo  H.  Lounsbuby, 

V.  The  €hioago,  Milwaukee  &  St.  Paul 

Railway  Company,  Appellant. 


Railroads:    neglioenor:    Jury  question,    A  railroad  track  curved 

1  somewhat  on  a  bridge,  so  that  at  one  corner  the  ends  of  bolts  in 
a  truss  at  the  side  of  a  bridge  would  be  only  fifteen  inches  from 
a  car.  It  was  the  duty  of  brakemen  on  freight  trains  to  loosen 
hand  brakes  while  near  and  passing  over  the  bridge,  and  plaintiff, 
while  going  down  a  ladder  on  a  car,  in  discharge  of  such  duty, 
was  struck  by  said  bolts.    Held,  that  he  may  recover  damages 

EviDENOK.    Evidence  that  no  accident  had  happened  for  nine  years  is 

2  not  admissible  to  show  that  the  railroad  company  was  not  neg- 
ligent in  constructing  the  bridge. 

Risk  of  employment:  Contributory  negligence.  An  experienced 
8  brakeman  on  a  moving  train  crossed  a  bridge  twice  a  day  for 
fourteen  months,  and  usually  on  the  top  of  box  cars,  which  were 
twice  as  high  as  trusses  built  along  the  side  of  the  bridge  The 
track  curved  all  the  way  over  the  bridge,  rendering  it  difficult  for 
him  to  estimate  the  distance  from  the  car  to  the  trusses,  at  any 
one  point.  Held,  it  cannot  be  said,  as  matter  of  law,  that  he 
should  have  known  it  was  dangerous  to  be  on  a  car  ladder  at  the 
northeast  corner  of  the  bridge,  where  the  ends  of  bolts  projecting 
from  the  truss  were  only  fifteen  inches  from  the  car. 

Same.  A  brakeman,  whose  attention  was  taken  up  in  the  discharge 
4  of  his  duties,  was  struck  by  bolts  projecting  from  a  truss  built  on 
the  side  of  a  bridge,  when  he  was  on  the  ladder  of  a  freight  car. 
Held,  it  cannot  be  said,  as  matter  of  law,  that  he  was  negligent  in 
not  looking  out  for  dangers  which  resulted  from  improper  con- 
struction of  the  bridge,  and  of  which  he  had  no  knowledge. 

Same.    A  servant  assumes  the  risk  not  only  of  dangers  which  he 
8    appreciates,  but  of  dangers  which,  by  the  exercise  of  ordinary 
diligence,  he  ought  to  know  and  appreciate. 

A;p]^eal  from  Cedar  District  Cowrf.— Hon.  William  P. 
Wolf,  Judge. 

Saturdais^  October  30, 1897^ 
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the  employes  of  the  defendant,  it  would  be  presumed  to 
assent  to  such  use,  and  that  it  was  a  license,  and  the 
plaintiff,  in  using  it,  was  not  a  trespasser.    On  the  for- 
mer trial  of  this  case  we  said:    "It  may  also  be 

2  remarked  in  this  connection  that  a  license  to  use 
the  track  of  a  railroad  company  may  be  inferred 

from  frequent  use,  in  connection  with  other  circum- 
stances from  which  an  implied  invitation  may  be 
inferred.^' 

From  the  foregoing  cases  it  appears  that  this  court 
has  often  recognized  the  doctrine  that  a  license  to  use  a 
railway  track  may  be  inferred  from  facts  and  circum- 
stances short  of  an  actual  invitation  or  consent  on  the 
pari:  of  the  railway  company.    The  question, 

3  then,  before  us,  is:  Are  the  facts  and  circum- 
stances disclosed  in  this  record  such  as  to  war- 
rant a  jury  in  finding  an  implied  invitation  or  license 
to  use  the  track  by  footmen?  It  may  be  admitted  that 
the  facts  in  this  case  touching  the  circumstances  sur- 
rounding the  use  of  the  track  are  in  some  respects  not 
the  same  as  in  Clampifs  Case;  jet  they  are  in  all  essen- 
tial respects  save  one  much  alike.  In  the  case  at  bar 
the  use  of  the  track  was  not  merely  for  crossing  pur- 
poses. In  that  case  the  court  said:  "The  stairway  and 
the  ties  across  the  ditch,  as  well  as  the  path  made  by 
footmen,  prominently  advertised  the  place  as  a  crossing 
used  by  pedestrians.  No  engineer  or  fireman  passing 
along  the  tracks  at  that  place,  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and  care,  could 
have  failed  to  see  these  indications  of  a  footpath,  and  to 
understand  therefrom  that  it  was  used  by  pedestrians, 
if  he  possessed  ordinary  intelligence.'^  This  language 
applies  as  well  to  the  facts  in  the  case  at  bar.  Here 
was  an  almost  constant  use  of  this  track.  Here  were 
well-defined  footpaths,  and  a  ladder  in  use  for  years, 
for  the  purpose  of  reaching  the  track.  The  track 
repairers  knew  the  ladder  was  there.    The  road  master 
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tad  actual  knowledge  of  it  The  superintendent  had 
once,  at  least,  been  where,  if  he  used  his  eyes,  he  must 
have  seen  it.  It  was  in  plain  view  of  all  of  the  train 
operatives.  It  does  not  appear  that  the  ladder  was  ever 
used  for  any  purpose  except  as  a  means  of  getting  onto 
the  track;  and,  with  the  fact  undisputed  of  the  use  of 
the  ladder,  paths,  and  track  for  years  without  objec- 
tion from  the  defendant  or  any  of  its  employes^  all 
these  and  other  facts  would  warrant  a  finddngr  by  a  lurv 
that  the  use  of  the  track  was  by  the  consent  of  the 
defendant,  and  therefore  the  child  Earl  was  not  a  tres- 
passer. 

III.  If  the  rule  of  law  as  to  nave  to  be  exercised 
by  the  employes  of  the  company  operating  its  train  is 
the  same  towards  one  who  is  a  mere  licensee  by  virtue 
of  an  implied  invitation  from  the  defendant  as  it  is  in 
case  of  a  trespasser  upon  the  track,  it  was  not  necessary 
to  submit  this  case  to  the  jury  for  the  purpose  of  deter- 
mining which  of  these  relations  this  child  occupied 

•towards  the  defendant  company.     As  is  said  in 
1  the  opinion  on  the  former  appeal  in  this  case,  if 

the  child  was  a  trespasser,  then;  the  company 
owed  him  no  duty  until  its  employes  actually  saw  him 
on  the  track  in  a  place  of  danger;  that  they  were  not 
bound  to  keep  a  lookout  for  trespassers,  and  were  joiot 
negligent  in  failing  to  discover  trespassers  upon  its 
track.  Masser  v.  Railway  Co.,  supra;  Burg  v.  Railway 
Co.,  supra;  Morris  v.  Railway  Co.,  45  Iowa,  29;  Richards 
V.  Railway  Co.,  supra;  Thomas  v.  Railway  Co.,  93  Iowa, 
248.  Appellant  contends  that  this  should  not  be  tbe 
rule  even  as  to  trespassers.  Such  has  been  the  uniform 
holding  in  this  state,  and,  unless  there  are  cogent  rea- 
a>ns  for  departing  from  it,  it  should  not  be  changed. 
We  discover  no  sufficient  reason  for  changing  this  rule, 
which  has  always  been  consistently  adhered  to  by  this 
court  The  important  question  now  is,  does  this  rule 
apply  with  like  force  and  effect  to  one  who  may  be 
Vol.  103  la— 42 
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found  to  be  a  licensee  by  invitation  of  the  company, 
implied  from  all  the  surrounding  circumstances?  The 
•general  current  of  authority  undoubtedly  is  that  the 
same  rule  ordinarily  applies  in  both  cases.  3  Elliott, 
Bailroade,  sections  1154,  1249-1251,  and  cases  cited: 
Beach,  Contributory  Negligence,  section  212,  and  cases 
cited.  Indeed,  it  is  held  that  one  using  a  railway  track 
as  a  place  of  crossing  or  a  footpath,  with  the  silent 
acquiescence  of  the  comi>any,  or  with  the  knowledge  or 
passive  permission  of  the  company,  is,  at  most,  a  bare 
licensee,  who  takes  his  license  with  all  of  its  concom- 
itant risks  and  perils;  and,  as  a  general  rule,  the  com- 
pany owes  him  no  greater  duty  than  that  which  is  due 
to  a  mere  trespasser.  3  Elliott,  Railroads,  section  1154, 
and  oases  cited.  Such  is  undoubtedly  the  general  trend 
of  the  authorities  in  this  country.  In  our  own  state,  in 
Richard's  Case,  this  doctriae  seems  to  be  recognized  and 
applied  as  to  one  walking  along  the  track;  while  in 
Clampifs  Case  (the  last  expression  of  this  court  upon 
this  subject)  it  is  expressly  held  that  one  crossing  the 
track  of  a  railroad  company  under  circumstances  as  to 
uses  of  the  track  much  like  those  of  the  case  at  bar  "was 
entitled  to  all  the  rights  and  protection  of  one  rightfully 
upon  it  with  the  license  of  the  defendant.  He  mav 
recover  for  injuries  resulting  from  the  defendant's  want 
of  care,  if  not  contributing  thereto  by  his  own  negli- 
gence." Owing  to  the  age  of  the  child.  Earl,  there  can 
be  no  question  of  contributory  negligence  in  this  case. 
If  the  rule  laid  down  in  Clampifs  Case  is  to  be  adhered 
to  as  to  one  crossing  the  tra^,  we  see  no  escape  from 
the  conclusion  that  this  case  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions  of  the 
court,  for  them  to  determine  whether  the  child  was  a 
trespasser  or  licensee,  and,  if  a  licensee,  whether  the 
employes  of  the  defendant  exercised  that  care  to  dis- 
cover his  presence  upon  the  track,  where,  from  the 
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license  given,  they  had  a  right  to  expect  persons  might 
be.  We  believe  the  rule  announced  in  Clainplf's  Cnar  a 
just  one,  as  applied  to  the  facts  in  that  case.  It  amounts 
to  saying  that,  when  the  company  had  impliedlv 
assented  to  the  use  of  its  track  by  persons  as  a  foot- 
path, its  employes  operating  trains  are  charged  with 
the  duty  of  exercising  care,  diligence,  and  watchfulness 
to  discover  if  persons  are  on  the  track  at  these  places 
where  they  have  recognized  their  right  to  be.  We  are 
not  holding  that  at  every  place,  and  continuously  along 
the  line  of  a  railway,  the  employes  operating  trains 
must  be  on  the  watch  for  trespassers.  What  we  do  hold 
is  that  as  to  persons  rightfully  on  the  track  by  the 
license  and  consent  of  the  company,  whether  such  con- 
sent be  expressed  in  words  or  arise  by  implication,  a 
duty  re»t^  upon  the  company  and  its  employes  to  be  on 
the  watch  for  such  persons  at  'the  places  they  may  b? 
expected  to  be,  in  view  of  the  license  and  consent  given. 

So,  in  this  case,  if  the  boy  Earl  was  a  licensee, 
6  and  not  a  trespasser,  and  at  a  place  where  the 

company  had  impliedly  assented  to  the  use  of  its 
track  as  a  footpath,  it  was  the  duty  of  those  operating: 
the  train  to  exercise  watchfulness  and  care  to  ascertain 
if  persons  were  on  said  track  at  said  place.  If  the  jurv 
should  find  that  Earl  was  a  licensee,  then  they  must 
determine,  in  view  of  all  of  the  evidence,  whether  "the 
employes  of  the  company  properly  discharged  that  duty, 
and,  if  they  did  not,  whether  the  failure  so  to  do 
resulted  in  causing  the  injury. 

rV.  Without  referring  specifically  -to  the  several 
complaints  as  to  the  rulings  upon  the  introduction  of 
evidence,  it  may  properly  be  said  that  most  of  the  rul- 
ings against  the  plaintiff  impress  us  as  technical,  and 
some  of  them  as  incorrect.  We  do  not  say  more,  as  it 
is  not  likely  that  on  a  re-trial  the  same  questions  and 
rulings  will  appear.  We  have,  in  view  of  another  trial. 
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refrained,  so  far  as  possible,  from  discuasing  the  weight 
of  the  evidence.  The  appellee's  objection  to  tne  record 
is  not  well  taken,  and  appellant's  motion  to  strike  the 
additional  abstract  is  overruled.  For  the  reasons  given, 
the  judgment  below  is  reversed. 


1103  6801       ^'  ^-  Funk  v.  The  Iowa  Business  Men's  Mutual  Fire 
1^-^-—  Association,  Garnishee,  Appellant. 

[asnranoe:  amount  allowed:  Construction  of  policy.  The  time 
when  total  insurance  must  not  exceed  three-fourths  the  value  of 
the  property  is  not  the  time  of  loss,  but  the  time  when  insurance 
is  taken,  notwithstanding  a  provision  of  policy  and  application 
''Total  Insurance  Permitted.  Limited  to  three-fourths  the  cash 
value  of  property  insured  at  the  time  of  loss,  and  to  be  concur- 
rent herewith,"  the  only  other  reference  in  the  policy  to  the 
amount  allowed  being  that  the  policy  shall  be  void  if,  without 
permission  there  be  "other  insurance,  whether  valid  or  not,  in 
excess  of  the  amount  permitted  herein;*'  and  direction  being 
given  in  the  application  "Do  not  insure  for  more  than  three- 
fourths  of  what  it  would  cost  to  replace  it;"  and  the  amount  of 
stock  on  hand,  and  the  value  of  the  average  stock,  and  the  con- 
current insurance  being  there  given,  with  the  statement  that 
assured  understood  and  agreed  that  the  total  insurance  on  the 
property  should  not  exceed  three-fourths  its  cash  value. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spur- 
rier, Judge. 

Saturday,  October  30,  1897. 

Proceedings  by  garnishment.  There  vras  a  trial 
by  jury,  and  a  verdict  and  judgment  in  favor  of  the 
plaintiff.    The  garnishee  scppeals.— Affirmed. 

Berry  hill  &  Henry  for  appellant. 

Geo.  R.  Sanderson  for  appellee. 

EoBiNSON,  J. — ^The  plaintiff  is  a  judgment  creditor 
of  L.  H.  Mudge.    In  October,  1894,  the  appellant  issued 
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to  Mudge  a  policy  of  insurance  which  purported  to 
insure  him  against  loes  or  damage  by  fire  or  lightning 
on  a  stock  of  merchandise  and  trade  fixtures  and  furni- 
ture specified,  to  the  amount  of  one  thousand  dollars. 
During  the  life  of  the  policy  the  property  insured  was 
destroyed  by  fire,  and  the  appellant  was  then  garnished 
as  a  supposed  debtor  of  Mudge  by  reason  of  the  policy 
and  lose.  The  only  questions  presented  by  this  appeal 
which  we  find  it  necessary  to  determine  relate  to  the 
validity  of  the  policy,  the  appellant  contending  that  it 
became  void  by  reason  of  over-insurance  contrary  to  its 
provisions.  The  contract  of  insurance  consists  of  an 
application  and  a  policy.  The  application  contains  the 
following: 

"Notice  to  Applicants.  The  answers  to  questions 
in  this  application  are  your  statement,  and  the  sole 
basis  on  which  we  take  the  risk,  and  misrepresenta- 
tions or  false  statements  will  void  the  policy.  Please 
read  your  application  after  blanks  are  filled,  to  make 
sure  that  questions  are  answered  correctly.  The  esti- 
mate of  the  value  of  the  property  must  be  made  by  you. 
Do  not  insure  for  more  than  three-fourths  of  what  it 
would  cost  to  replace  it,  allowing  for  all  depreciation 
by  age  or  use. 

"Total  Insurance  Permitted.  Limited  to  three- 
fourths  the  cash  value  of  property  insured  at  the  time 
of  loss,  and  to  be  concurrent  herewith. 

"I  offer  the  following  statement  and  agreement  as 
the  basis  for  insurance  on  the  above-described  property: 
What  is  the  net  amount  of  stock  on  hand?  Answer. 
Three  thousand  and  twenty-nine  dollars.  What  is  your 
average  amount  of  stock?  Answer.  Three  thousand 
dollars.  What  other  insurance  have  you  on  stock? 
Answer.  One  thousand,  two  hundred  and  fifty  dollars. 
Do  yon  understand  and  agree  that  the  total  insurance 
on  this  property  shall  not  exceed  three-fourths  its  cash 
value,  exclusive  of  land?    Answer.    Yes. 
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"I  have  read  the  above  application,  and  hereby 
warrant  the  answers  to  all  the  questions  therein  to  be 
true." 

The  policy  contained  the  following: 

"Iowa  Business  Men's  Fire  Association.  (Mutual). 
In   consideration  of  the  stipulations   herein   named, 

*  *  *  and  on  the  faith  of  the  representations  and 
agreements  made  in  the  application  for  the  insurance, 

*  *  *  does  insure  L.  H.  Mudge  from  noon  of  the 
fourth  day  of  October,  1894,  until  canceled  by  act  of  the 
insured  or  by  this  association,  against  all  direct  loss  or 
damage  by  fire  or  lightning,  except  as  is  hereinafter 
provided,  to  an  amount  not  exceeding  one  thousand 
dollars.  ♦  ♦  ♦  Total  insurance  permitted  limited 
to  three-fourths  the  cash  value  at  the  time  of  loss,  and 
to  be  concurrent  herewith.  It  is  hereby  understooi! 
and  agreed  by  the  assured  that  neglect  to  comply  with 
the  conditions  of  the  contract  signed  in  this  applica- 
tion ♦  ♦  ♦  ehall  forever  bar  him  from  making  any 
claim  against  this  association.  ♦  ♦  ♦  This  policy 
shall  be  void  in  each  of  tbe  following  instances,  unless 
permission  by  the  secretary  be  indorsed  hereon  or 
attached  hereto:  ♦  ♦  ♦  Other  insurance,  whether 
valid  or  not,  in  excess  of  the  amount  i>ermitted  herein. 

The  jury  found  the  value  of  the  insured  property 
destroyed  to  be  two  thousand,  six  hundred  and  twenty- 
two  dollars  and  seventy  cents,  and  it  is  admitted  that 
the  insurance  upon  it,  including  that  in  controversy, 
amounted  to  two  thousand,  two  hundred  and  fifty  dol- 
lars, or  to  more  than  three-fourtlis  the  value  of  the 
property  insured,  at  the  time  it  was  destroyed.  WaB 
there,  in  that  respect,  such  a  violation  of  the  conditions 
of  the  policy  as  made  it  void?  A  careful  examination 
of  the  policy  and  application  shows  that  the  only  refer- 
ence to  the  amount  of  insurance,  as  compared  with  the 
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value  of  the  property  insured,  which  relates  in  terms  to 
a  time  eubsequent  to  the  issuing  of  the  policy,  is  con- 
tained in  the  following  s-tatement  found  in  both  instru- 
ments: "Total  insurance  permitted  limited-  to  three- 
fourths  the  ca«h  value  at  the  time  of  loss,  and  to  be 
concurrent  herewith."  If  that  stood  alone,  there  would 
be  ground  for  claiming  that  the  "total  insurance" 
referred  to  might  be  in  addition  to,  because  it  was  to  be 
concurrent  with,  that  given  by  the  policy  in  suit.  If 
the  provision  be  taken  literally,  the  policy  would  be 
valid,  to  the  time  of  the  loss^  in  any  event,  and  void, 
according  to  the  theory  of  the  defendant,  at  the  moment 
of  the  loss,  if  the  insurance  at  that  time  exceeded  the 
limit  prescribed.  In  other  words,  in  such  a  case  it 
would  be  valid  for  the  puri>ose  of  collecting  assess- 
ments, but  void  as  a  protection  against  loss  to  the 
insured.  Of  course,  the  real  intent  of  the  parties  must 
be  gathered  from  all  parts  of  the  contract  construed 
together.  Commencing  with  the  application,  we  find 
that  it  requires  the  estimate  of  value  to  be  made  by  the 
assured,  and  that  it  cautions  him  not  to  insure  for 
more  than  three-»fourths  of  what  it  would  cosit  to 
replace  the  property  insured.  That  part  of  the  applica- 
tion refers  clearly  to  the  time  of  taking  insurance,  and 
not  to  what  may  occur  after  it  is  taken.  The  uext 
clause  we  have  already  considered  in  connection  with 
the  same  one  in  the  policy.  Then  follow  the  questions 
and  answers  which  were  "the  basis  for  insurance." 
They  show  the  net  amount  of  stock  on  hand,  and  the 
value  of  the  average  stock,  and  the  concurrent  insur- 
ance. It  may  be  said  that  the  next  paragraph,  which 
states,  in  substance,  that  the  assured  understood  and 
agreed  that  the  total  insurance  on  the  property  should 
not  exceed  three-fourths  of  its  cash  value,  exclusive  of 
land,  refers  to  time  subsequent  to  the  date  of  the  appli- 
cation, but  not  necessarily  so.    The  question  was,  no 
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doubt,  printed  in  blank  applications,  and  so  framed  as 
to  apply  to  cases  where  concurrent  insurance  had  not 
been,  but  might  be,  taken  to  the  limit  named.  The 
reference  to  land  contained  in  the  question  tends  to 
show  that  it  was  intended  for  general  use,  as  the  appli- 
cation in  this  caee  did  not  ask  for  insurance  on  any 
building.  The  only  portions  of  the  policy  which  refer 
to  the  amount  of  insurance  permitted  are  the  ambigu- 
ous paragraph  already  considered,  and  the  one  which 
makes  the  policy  void,  if,  without  permission  of  the 
taecretairy,  duly  indoraed,  "other  insurance,  whether 
Talid  OP  not,  in  excess  of  the  amount  permitted  herein'' 
is  taken.  That  may  refer  to  the  amount  of  insurance 
as  compared  with  the  value  of  the  property  at  the 
time  a  loss  occurs,  but  it  would  refer  as  well  to  insur- 
ance at  the  time  it  was  taken;  and,  if  that  was  what 
the  parties  to  the  contract  intended,  nothing  in  the 
policy  makes  it  void  in  case  the  total  insurance  on  the 
property  in  question  at  the  time  it  was  destroyed 
exceeded  three-fourths  of  its  value.  Although  that 
interpretation  is  not  free  from  diflBculty,  yet,  when  all 
the  provisions  of  the  contract  are  considered,  it  seems 
to  be  the  most  reasonable  one  to  adopt,  and  it  will  effect 
justice.  It  is  the  one  which  the  assured  would  be  most 
apt  to  conclude  was  the  one  intended.  The  form  for  the 
application  and  the  policy  were  prepared  by  the  defend- 
ant After  having  framed  the  contract  in  ambiguous 
terms,  it  should  not  be  given  the  benefit  of  the  interpre- 
tation most  favorable  to  itself.  That  the  assured  lost 
property  covered  by  his  policies,  of  a  value  greater  than 
the  amount  of  his  insurance,  and  that  the  loss  was 
honest  are  not  questioned,  and  there  is  no  good  reason 
why  the  garnishee  should  not  pay  its  contract  obliga- 
tion. There  does  not  appear  to  be  any  ground  for  dis- 
turbing the  judgment  of  the  district  court,  and  it  is 

AFFIBICBD. 
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Milton  D.  Brtce,  as  Trustee  for  Milo  H.  Lounsbury, 

V.  The  €hioago,  Milwaukee  &  St.  Paul 

Railway  Company,  Appellant. 


Railroads:    negligenok:    Jury  question,    A  railroad  track  curved 

1  somewhat  on  a  bridge,  so  that  at  one  corner  the  ends  of  bolts  in 
a  truss  at  the  side  of  a  bridge  would  be  only  fifteen  inches  from 
a  car.  It  was  the  duty  of  brakemen  on  freight  trains  to  loosen 
hand  brakes  while  near  and  passing  over  the  bridge,  and  plaintiff, 
while  going  down  a  ladder  on  a  car,  in  discharge  of  such  duty, 
was  struck  by  said  bolts.    Held,  that  he  may  recover  damages 

EviDENOR.    Evidence  that  no  accident  had  happened  for  nine  years  is 

2  not  admissible  to  show  that  the  railroad  company  was  not  neg- 
ligent in  constructing  the  bridge. 

Risk  of  employment:  Contributory  negligence.  An  experienced 
8  brakeman  on  a  moving  train  crossed  a  bridge  twice  a  day  for 
fourteen  months,  and  usually  on  the  top  of  box  cars,  which  were 
twice  as  high  as  trusses  built  along  the  side  of  the  bridge  The 
track  curved  all  the  way  over  the  bridge,  rendering  it  difficult  for 
him  to  estimate  the  distance  from  the  car  to  the  trusses,  at  any 
one  point.  Heldy  it  cannot  be  said,  as  matter  of  law,  that  he 
should  have  knovm  it  was  dangerous  to  be  on  a  car  ladder  at  the 
northeast  corner  of  the  bridge,  where  the  ends  of  bolts  projecting 
from  the  truss  were  only  fifteen  inches  from  the  car. 

Same.  A  brakeman,  whose  attention  was  taken  up  in  the  discharge 
4  of  his  duties,  was  struck  by  bolts  projecting  from  a  truss  built  on 
the  side  of  a  bridge,  when  he  was  on  the  ladder  of  a  freight  car. 
Eeld,  it  cannot  be  said,  as  matter  of  law,  that  he  was  negligent  in 
not  looking  out  for  dangers  which  resulted  from  improper  con- 
struction of  the  bridge,  and  of  which  he  had  no  knowledge. 

Same,    A  servant  assumes  the  risk  not  only  of  dangers  which  he 
8    appreciates,  but  of  dangers  which,  by  the  exercise  of  ordinary 
diligence,  he  ought  to  know  and  appreciate. 


Appeal  from  Cedar  District  Cowr^.— Hon.  William  P. 
Wolf,  Judge. 

Saturdais^  October  30, 1897^ 
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the  employes  of  tlie  defendant,  it  would  be  presumed  to 
assent  to  such  use,  and  that  it  was  a  license,  and  the 
plaintiff,  in  using  it,  was  not  a  trespasser.    On  the  for- 
mer trial  of  this  case  we  said:    "It  may  also  be 

2  remarked  in  this  connection  that  a  license  to  use 
the  track  of  a  railroad  company  may  be  inferred 

from  frequent  use,  in  connection  with  other  eircum- 
stances  from  which  an  implied  invitation  may  be 
inferred.'' 

From  the  foregoing  cases  it  appears  that  this  court 
has  often  recognized  the  doctrine  that  a  license  to  use  a 
railway  track  may  be  inferred  from  facts  and  circum- 
stances short  of  an  actual  invitation  or  consent  on  the 
part  of  the  railway  company.    The  question, 

3  then,  before  us,  is:  Are  the  facts  and  circum- 
standees  disclosed  in  this  record  such  as  to  war- 
rant a  jury  in  finding  an  implied  invitation  or  license 
to  use  the  track  by  footmen?  It  may  be  admitted  that 
the  facts  in  this  case  touching  the  circumstances  sur- 
rounding the  use  of  the  track  are  in  some  respects  not 
the  same  as  in  Clampifs  Case;  yet  they  are  in  all  essen- 
tial respects  save  one  much  alike.  In  the  case  at  bar 
the  use  of  the  track  was  not  merely  for  crossing  pur- 
poses. In  that  case  the  court  said:  "The  stairwav  and 
the  ties  across  the  ditch,  as  well  as  the  path  made  bv 
footmen,  prominently  advertised  the  place  as  a  crossing 
used  by  pedestrians.  No  engineer  or  fireman  passing 
along  the  tracks  at  that  place,  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and  care,  could 
have  failed  to  see  these  indications  of  a  footpath,  and  to 
understand  therefrom  that  it  was  used  by  pedestrians, 
if  he  possessed  ordinary  intelligence."  This  language 
applies  as  well  to  the  facts  in  the  case  at  bar.  Here 
was  an  almost  constant  use  of  this  track.  Here  were 
well-defined  footpaths,  and  a  ladder  in  use  for  years, 
for  the  purpose  of  reaching  the  track.  The  track 
repairers  knew  the  ladder  was  there.    The  road  master 
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had  actual  knowledge  of  it  The  superintendent  had 
once,  at  least,  been  where,  if  he  used  his  eyes,  he  must 
have  seen  it.  It  was  in  plain  view  of  all  of  the  train 
operatives.  It  does  not  appear  that  the  ladder  was  ever 
used  for  any  purpose  except  as  a  means  of  getting  onto 
the  track;  and,  with  the  fact  undisputed  of  the  use  of 
the  ladder,  paths,  and  track  for  years  without  objec- 
tion from  the  defendant  or  any  of  its  employes^  all 
these  and  other  facts  would  warrant  a  finding  by  a  lurv 
that  the  use  of  the  track  was  by  the  consent  of  the 
defendant,  and  therefore  the  child  Earl  was  not  a  tres- 
passer. 

III.  If  the  rule  of  law  as  to  care  to  be  exercised 
by  the  employes  of  the  company  operating  its  train  is 
the  same  towards  one  who  is  a  mere  licensee  by  virtue 
of  an  implied  invitation  from  the  defendant  as  it  is  in 
case  of  a  trespasser  upon  the  track,  it  was  not  necessary 
to  submit  this  case  to  the  jury  for  the  purpose  of  deter- 
mining which  of  these  relations  this  child  occupied 

towards  the  defendant  company.     As  is  said  in 
1         the  opinion  on  the  former  appeal  in  this  case,  if 

the  child  was  a  trespasser,  then;  the  company 
owed  him  no  duty  until  its  employes  actually  saw  him 
on  the  track  in  a  place  of  danger;  that  they  were  not 
bound  to  keep  a  lookout  for  trespassers,  and  were  joiot 
negligent  in  failing  to  discover  trespassers  upon  its 
track.  Masser  v.  Bailioay  Co.,  supra;  Burg  v.  Railway 
Co.,  supra;  Morris  v.  Railway  Co.,  45  Iowa,  29;  Richards 
V.  Railway  Co.,  supra;  Thomas  v.  Railway  Co.,  93  Iowa, 
248.  Appellant  contends  that  this  should  not  be  the 
rule  even  as  to  trespassers.  Such  has  been  the  uniform 
holding  in  this  state,  and,  unless  there  are  cogent  rea- 
a>ns  for  departing  from  it,  it  should  not  be  changed. 
We  discover  no  sufficient  reason  for  changing  this  rule, 
which  has  always  been  consistently  adhered  to  by  this 
court.  The  important  question  now  is,  does  this  rule 
apply  with  like  force  and  effect  to  one  who  may  be 
Vol.  103  la— 42 
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found  to  be  a  licensee  by  invitation  of  the  company, 
implied  from  all  the  surrounding  circumstances?  The 
•general  current  of  authority  undoubtedly  is  that  the 
same  rule  opdinaiHlly  applies  in  both  cases.  3  Elliott, 
Eailroade,  sections  1154,  1249-1251,  and  cases  cited: 
Beach,  Contributory  Negligence,  section  212,  and  cases 
cited.  Indeed,  it  is  held  that  one  using  a  railway  track 
as  a  place  of  crossing  or  a  footpath,  with  the  silent 
acquiescence  of  the  company,  or  with  the  knowledge  or 
passive  permission  of  the  company,  is,  at  most,  a  bare 
licensee,  who  takes  his  license  with  all  of  its  concom- 
itant risks  and  perils;  and,  as  a  general  rule,  the  com- 
pany owes  him  no  greater  duty  than  that  which  is  due 
to  a  mere  trespasser.  3  Elliott,  Railroads,  section  1154, 
and;  oases  -cited.  Such  is  undoubtedly  the  general  trend 
of  the  authorities  in  this  country.  In  our  own  state,  in 
Richard^s  Case,  this  doctrine  seems  to  be  recognized  and 
applied  as  to  one  walking  along  the  track;  while  in 
ClampiVs  Case  (the  last  expression  of  this  court  upon 
this  subject)  it  is  expressly  held  that  one  crossing  the 
track  of  a  railroad  company  under  circumstances  as  to 
uses  of  the  tra-ck  much  like  those  of  the  case  at  bar  "was 
entitled  to  all  the  rights  and  protection  of  one  rightfully 
upon  it  w4th  the  license  of  the  defendant.  He  mav 
recover  for  injuries  resulting  from  the  defendant's  want 
of  care,  if  not  contributing  thereto  by  his  own  negli- 
gence.'*  Owing  to  the  age  of  the  child  Earl,  there  can 
be  no  question  of  contributory  negligence  in  this  case. 
If  the  rule  laid  down  in  Clampifs  Case  is  to  be  adhered 
to  as  to  one  crossing  the  track,  we  see  no  escape  from 
the  conclusion  that  this  case  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions  of  the 
court,  for  them  to  determine  whether  the  child  was  a 
trespasser  or  licensee,  and,  if  a  licensee,  whether  the 
employes  of  the  defendant  exercised  that  care  to  dis- 
cover his  presence  upon  the  track,  where,  from  the 
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Ikense  given,  they  had  a  right  to  expect  persons  might 
be.  We  believe  the  rule  announced  in  CUnnplfs  Cfrsr  n 
jufit  one,  as  applied  to  the  facts  in  that  case.  It  amounts 
to  saying  that,  when  the  company  had  impliedlv 
assented  to  the  use  of  its  track  by  persons  as  a  foot- 
path, its  employes  operating  trains  are  charged  with 
the  duty  of  exercising  care,  diligence,  and  watchfulness 
to  discover  if  persons  are  on  the  track  at  these  places 
where  they  have  recognized  their  right  to  be.  We  are 
not  holding  that  at  every  place,  and  continuously  along 
the  line  of  a  railway,  the  employes  operating  trains 
must  be  on  the  watch  for  trespassers.  What  we  do  hold 
is  that  as  to  persons  rightfully  on  the  track  by  the 
license  and  consent  of  the  company,  whether  such  con- 
sent be  expressed  in  words  or  arise  by  implication,  a 
duty  rest§  upon  the  company  and  its  employes  to  be  on 
the  watch  for  such  persons  at  the  places  they  may  b? 
expected  to  be,  in  view  of  the  license  and  consent  sriven. 

So,  in  this  case,  if  the  boy  Earl  was  a  licensee, 
6  and  not  a  trespasser,  and  at  a  place  where  the 

company  had  impliedly  assented  to  the  use  of  its 
tra-ck  as  a  footpath,  it  was  the  duty  of  those  operating 
the  train  to  exercise  watchfulness  and  care  to  ascertain 
if  persons  were  on  said  track  at  said  place.  If  the  jurv 
should  find  that  Earl  was  a  licensee,  then  they  must 
determine,  in  view  of  all  of  the  evidence,  whether  the 
employes  of  the  company  properly  discharged  that  duty, 
and,  if  they  did  not,  whether  the  failure  so  to  do 
resulted  in  causing  the  injury. 

IV.  Without  referring  specifically  to  the  several 
complaints  as  to  the  rulings  upon  the  introduction  of 
evidence,  it  may  properly  be  said  that  most  of  the  rul- 
ings against  the  plaintiff  impress  us  as  technical,  and 
some  of  them  as  incorrect.  We  do  not  say  more,  as  it 
is  not  likely  that  on  a  re-trial  the  same  questions  and 
rulings  will  appear.  We  have,  in  view  of  another  trial. 
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refrained,  so  far  as  possible,  from  discussing  the  weigfht 
of  the  evidence.  The  appellee's  objection  to  tne  record 
is  not  well  taken,  and  appellant's  motion  to  strike  the 
additional  abstract  is  overruled.  For  the  reasons  given* 
the  judgment  below  is  reversed. 


1103  6flO|       J'  ^'  Funk  v.  The  Iowa  Business  Men's  Mutual  Fire 
1^^— -I  Association,  Garnishee,  Appellant. 

iDsaranoe:  amount  allowed:  Construction  of  policy.  The  time 
when  total  iasurance  must  not  exceed  three-fourths  the  value  of 
the  property  is  not  the  time  of  loss,  but  the  time  when  insurance 
is  taken,  notwithstanding  a  provision  of  policy  and  application 
"Total  Insurance  Permitted.  Limited  to  three-fourths  the  cash 
value  of  property  insured  at  the  time  of  loss,  and  to  be  concur- 
rent herewith,"  the  only  other  reference  in  the  policy  to  the 
amount  allowed  being  that  the  policy  shall  be  void  if,  without 
permission  there  be  "other  insurance,  whether  valid  or  not.  in 
excess  of  the  amount  permitted  herein;"  and  direction  being 
given  in  the  application  "Do  not  insure  for  more  than  three- 
fourths  of  what  it  would  cost  to  replace  it;"  and  the  amount  of 
stock  on  hand,  and  the  value  of  the  average  stock,  and  the  con- 
current insurance  being  there  given,  with  the  statement  that 
assured  understood  and  agreed  that  the  total  insurance  on  the 
property  should  not  exceed  three-fourths  its  cash  value. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spur- 
rier, Judge. 

Saturday,  October  30,  1897. 

Proceedings  by  garnishment.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  in  favor  of  the 
plaintiff.    The  garnishee  appeals. — Affirmed. 

Berryhill  &  Henry  for  appellant. 

Geo.  It.  Sanderson  for  appellee. 

KoBiNSON,  J. — The  plaintiff  is  a  judgment  creditor 
L.  H.  Mudge.    In  October,  1894,  the  appellant  issued 


Oct.  1897J  Funk  v.  Ia.  Business  M.  Mut.  F.  Asso.  661 

to  Mudge  a  policy  of  insurance  which  purported  to 
insure  him  against  loss  or  damage  by  fire  or  lightning 
on  a  stock  of  merchandise  and  trade  fixtures  and  furni- 
ture specified,  to  the  amount  of  one  thousand  dollars. 
During  the  life  of  the  policy  the  property  insured  was 
destroyed  by  fire,  and  the  appellant  was  then  garnished 
as  a  supposed  debtor  of  Mudge  by  reason  of  the  policy 
and  loss.  The  only  questions  presented  by  this  appeal 
which  we  find  it  necessary  to  determine  relate  to  the 
validity  of  the  policy,  the  appellant  contending  that  it 
became  void  by  reason  of  over-insurance  contrary  to  its 
provisions.  The  contract  of  insurance  consists  of  an 
application  and  a  policy.  The  application  contains  the 
following: 

"Notice  to  Applicants.  The  answers  to  questions 
in  this  application  are  your  statement,  and  the  sole 
basis  on  which  we  take  the  risk,  and  misrepresenta- 
tions or  false  statements  will  void  the  policy.  Please 
read  your  application  after  blanks  are  filled,  to  make 
sure  that  questions  are  answered  correctly.  The  esti- 
mate of  the  value  of  the  property  must  be  made  by  you. 
Do  not  insure  for  more  than  three-fourths  of  what  it 
would  cost  to  replace  it,  allowing  for  all  depreciation 
by  age  or  use. 

"Total  Insurance  Permitted.  Limited  to  three- 
fourths  the  cash  value  of  property  insured  at  the  time 
of  loss,  and  to  be  concurrent  herewith. 

"I  offer  the  following  statement  and  agreement  as 
the  basis  for  insurance  on  the  above-described  property: 
What  is  the  net  amount  of  stock  on  hand?  Answer. 
Three  thousand  and  twenty-nine  dollars.  What  is  your 
average  amount  of  stock?  Answer.  Three  thousand 
dollars.  What  other  insurance  have  you  on  stock? 
Answer.  One  thousand,  two  hundred  and  fifty  dollars. 
Do  you  understand  and  agree  that  the  total  insurance 
on  this  property  shall  not  exceed  three-fourths  its  cash 
value,  exclusive  of  land?    Answer.    Yes. 
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"I  have  read  the  above  application,  and  hereby 
warrant  the  answers  to  all  the  questions  therein  to  be 
true." 

The  policy  contained  the  following: 

"Iowa  Business  Men's  Fira  Association.  (Mutual). 
In   consideration  of  the  stipulations   herein   named, 

*  *  *  and  on  the  faith  of  the  representations  and 
agreements  made  in  the  application  for  the  insurance, 

*  *  *  does  insure  L.  H.  Mudge  from  noon  of  the 
fourth  day  of  October,  1894,  until  canceled  by  act  of  the 
insured  or  by  this  association,  against  all  direct  loss  or 
damage  by  fire  or  lightning,  except  as  is  hereinafter 
provided,  to  an  amount  not  exceeding  one  thousand 
dollars.  ♦  ♦  ♦  Total  insurance  permitted  limited 
to  three-fourths  the  cash  value  at  the  time  of  loss,  and 
to  be  concurrent  herewith.  It  is  hereby  understooi! 
and  agreed  by  the  assured  that  neglect  to  comply  with 
the  conditions  of  the  contract  signed  in  this  applica- 
tion ♦  ♦  ♦  ehall  forever  bar  him  from  making  any 
claim  against  this  association.  ♦  ♦  ♦  This  policy 
shall  be  void  in  each  of  the  following  instances,  unless 
permission  by  the  s^ecretary  be  indorsed  hereon  or 
attached  hereto:  ♦  ♦  ♦  Other  insurance,  whether 
valid  or  not,  in  excess  of  the  amount  permitted  herein. 

The  jury  found  the  value  of  the  Insured  property 
destroyed  to  be  two  thousand,  six  hundred  and  twenty- 
two  dollars  and  seventy  cents,  and  it  is  admitted  that 
the  insurance  upon  it,  including  that  in  controversy, 
amounted  to  two  thousand,  two  hundred  and  fifty  dol- 
lars, or  to  more  than  three-fourtlis  the  value  of  the 
property  insured,  at  the  time  it  was  destroyed.  WaB 
there,  in  that  respect,  such  a  violation  of  the  conditions 
of  the  policy  as  made  it  void?  A  careful  examination 
of  the  policy  and  application  shows  that  the  only  refer- 
ence to  the  amount  of  insurance,  as  compared  with  the 


Oct.  1897]  Funk  v.  Ia,  Business  M.  Mut.  F.  Assa  663 

value  of  the  property  insured,  which  relates  in  terms  to 
a  time  subsequent  to  the  issuing  of  the  policy,  is  con- 
tained in  the  following  statement  found  in  both  instru- 
ments: "Total  insurance  permitted  limited-  to  three- 
fourths  the  cash  value  at  the  time  of  loss,  and  to  be 
concurrent  herewith/^  If  that  stood  alone,  there  would 
be  ground  for  claiming  that  the  "total  insurance" 
referred  to  might  be  in  addition  to,  because  it  was  to  be 
concurrent  with,  that  given  by  the  policy  in  suit.  If 
the  provision  be  taken  literally,  the  policy  would  be 
valid,  to  the  time  of  the  loss^  in  any  event,  and  void, 
according  to  the  theory  of  the  defendant,  at  the  moment 
of  the  loss,  if  the  insurance  at  that  time  exceeded  the 
limit  prescribed.  In  other  words,  in  such  a  case  it 
would  be  valid  for  the  puri>ose  of  collecting  assess- 
ments, but  void  as  a  protection  against  loss  to  the 
insured.  Of  course,  the  real  intent  of  the  parties  must 
be  gathered  from  all  parts  of  the  contract  construed 
together.  Commencing  with  the  application,  we  find 
that  it  requires  the  estimate  of  value  to  be  made  by  the 
assured,  and  that  it  cautions  him  not  to  insure  for 
more  than  three-«fourths  of  what  it  would  cosit  to 
replace  the  property  insured.  That  part  of  the  applica- 
tion refers  clearly  to  the  time  of  taking  insurance,  and 
not  to  what  may  occur  after  it  is  taken.  The  next 
clause  we  have  already  considered  in  connection  with 
the  same  one  in  the  policy.  Then  follow  the  questions 
and  answers  which  were  "the  basis  for  insurance." 
They  show  the  net  amount  of  stock  on  hand,  and  the 
value  of  the  average  stock,  and  the  concurrent  insur- 
ance. It  may  be  said  that  the  next  paragraph,  which 
states,  in  substance,  that  the  assured  understood  and 
agreed  that  the  total  insurance  on  the  proi>erty  should 
not  exceed  three-fourths  of  its  cash  value,  exclusive  of 
land,  refers  to  time  subsequent  to  the  date  of  the  appli- 
cation, but  not  necessarily  so.    The  question  was,  no 
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doubt,  printed  in  blank  applications,  and  so  framed  as 
to  apply  to  cases  where  concurrent  insurance  had  not 
been,  but  might  be,  taken  to  the  limit  named.  The 
reference  to  land  contained  in  the  question  tends  to 
show  that  it  was  intended  for  general  use,  as  the  appli- 
cation in  this  case  did  not  ask  for  insurance  on  any 
building.  The  only  portions  of  the  policy  which  refer 
to  the  amount  of  insurance  permitted  are  the  ambigu- 
ous paragraph  already  considered,  and  the  one  which 
makes  the  policy  void,  if,  without  permission  of  the 
oecretairy,  duly  indoised,  "other  insurance,  whether 
Talid  OP  not,  in  excess  of  the  amount  permitted  herein'^ 
is  taken.  That  may  refer  to  the  amount  of  insurann? 
as  compared  with  the  value  of  the  property  at  the 
time  a  loss  occurs,  but  it  would  refer  as  well  to  insur- 
ance at  the  time  it  was  taken;  and,  if  that  was  what 
the  parties  to  the  contract  intended,  nothing  in  the 
policy  makes  it  void  in  case  the  total  insurance  on  the 
property  in  question  at  the  time  it  was  destroyed 
exceeded  three-fourths  of  its  value.  Although  that 
interpretation  is  not  free  from  diflSculty,  yet,  when  all 
the  provisions  of  the  contract  are  considered,  it  seems 
to  be  the  most  reasonable  one  to  adopt,  and  it  will  effect 
justice.  It  is  the  one  which  the  assured  would  be  most 
apt  to  conclude  was  the  one  intended.  The  form  for  the 
application  and  the  policy  were  prepared  by  the  defend- 
ant After  having  framed  the  contract  in  ambiguous 
terms,  it  should  not  be  given  the  benefit  of  the  interpre- 
tation most  favorable  to  itself.  That  the  assured  lost 
property  covered  by  his  policies,  of  a  value  greater  than 
the  amount  of  his  insurance,  and  that  the  loss  was 
honest  are  not  questioned,  and  there  is  no  good  reason 
why  the  garnishee  should  not  pay  its  contract  obliga- 
tion. There  does  not  appear  to  be  any  ground  for  dis- 
turbing the  judgment  of  the  district  court,  and  it  is 

AFFIBMED. 


Oct.  1897]       Brtce  v.  C,  M.  &  St.  P.  Rt.  Co.  665 


Milton  D.  Brycb,  as  Trustee  for  Milo  H.  Lounsbuby, 

V.  The  €hioago,  Milwaukee  &  St.  Paul 

Railway  Company,  Appellant. 


Railroads:  negligbnor:  Jury  question,  A  railroad  track  curved 
1  somewhat  on  a  bridge,  so  that  at  one  corner  the  ends  of  bolts  in 
a  truss  at  the  side  of  a  bridge  would  be  only  fifteen  inches  from 
a  car.  It  was  the  duty  of  brakemen  on  freight  trains  to  loosen 
hand  brakes  while  near  and  passing  over  the  bridge,  and  plaintiff, 
while  going  down  a  ladder  on  a  car,  in  discharge  of  such  duty, 
was  struck  by  said  bolts.    Held,  that  he  may  recover  damages. 

EviDENOB.    Evidence  that  no  accident  had  happened  for  nine  years  is 

3  not  admissible  to  show  that  the  railroad  company  was  not  neg- 
ligent in  constructing  the  bridge. 

Risk  of  employment:  Contributory  negligence.  An  experienced 
8  brakeman  on  a  moving  train  crossed  a  bridge  twice  a  day  for 
fourteen  months,  and  usually  on  the  top  of  box  cars,  which  were 
twice  as  high  as  trusses  built  along  the  side  of  the  bridge  The 
track  curved  all  the  way  over  the  bridge,  rendering  it  difficult  for 
him  to  estimate  the  distance  from  the  car  to  the  trusses,  at  any 
one  point.  Held,  it  cannot  be  said,  as  matter  of  law,  that  he 
should  have  known  it  was  dangerous  to  be  on  a  car  ladder  at  the 
northeast  corner  of  the  bridge,  where  the  ends  of  bolts  projecting 
from  the  truss  were  only  fifteen  inches  from  the  car. 

8a7ne,    A  brakeman,  whose  attention  was  taken  up  in  the  discharge 

4  of  his  duties,  was  struck  by  bolts  projecting  from  a  truss  built  on 
the  side  of  a  bridge,  when  he  was  on  the  ladder  of  a  freight  car. 
Held,  it  cannot  be  said,  as  matter  of  law,  that  he  was  negligent  in 
not  looking  out  for  dangers  which  resulted  from  improper  con- 
struction of  the  bridge,  and  of  which  he  had  no  knowledge. 

Same.    A  servant  assumes  the  risk  not  only  of  dangers  which  he 
8    appreciates,  but  of  dangers  which,  by  the  exercise  of  ordinary 
diligence,  he  ought  to  know  and  appreciate. 

A;p]^eal  from  Cedar  District  Cowr^.— Hon.  William  P. 
Wolf,  Judge. 

Saturday,  October  30, 1897.. 


108 

118 

666 

58 

103 
12L 
103 
129 

66ft 

86 

665' 
755I 

666  Bbtob  v.  C,  M.  &  St.  P.  Rt.  Co.         [1^^  ^owa 

Action  for  damages  brought  by  plaintiff,  as  trustee 
for  Milo  H.  Lounsbury,  for  injuriee  received  while  in 
the  employment  of  defendant  Trial  to  jury.  Verdict 
and  judgment  for  the  plaintiff,  and  defendant  appeals. 
— Affirmed. 

Burton  Hanson^  Chas.  B.  Keeler^  and  T.  B.  Hartley 
for  appellant. 

Preston^  Wheeler  &  Moffit^  F.  L.  Anderson^  and 
Wright  dk  Wright  for  appellee. 

Ladd,  J. — ^The  bridge  was  a  Hawe  trues,  con- 
structed nine  years  ago  over  a  etream  and  highway 
about  one  thousand,  five  hundred  feet  east  of  defend- 
ant's station  at  Anamosa^  on  ito  line  of  road  running 
from  Marion  to  Farley,  and  was  fourteen  feet  wide, 
and  a  few  inches  more  than  thirty-four  feet  in' 
1  length.    The  track  over  the  bridge  was  curved 

60  that  the  north  rail  was  five  or  seven  inches 
nearer  the  truss  at  the  northeast  comer  than  the  south 
rail  to  the  end  opposite,  and  a  few  inches  lower, — ^the 
track  curving  to  the  north, — causing  the  cars  to 
"shuck"  over  and  lean  to  the  north  in  passing  over  the 
bridge.  The  trusses  on  either  side  were  about  one-half 
the  height  of  a  box  car,  with  timbers  held  together  by 
long  iron  bolts,  with  nuts  on  the  inside.  These  bolts 
extended  through  the  timbers  about  two  inches  beyond 
the  nuts  at  the  northeast  comer  of  the  bridge,  and  came 
within  fifteen  inches  of  a  common  stock  car  standing 
on  the  track.  This  distance  would  vary  with  the  width 
of  the  car,  the  way  it  was  loaded,  and  the  speed  of  the 
train.  The  bridge  was  in  a  valley,  with  up  grades  in 
both  directions;  that  to  the  east  being  a  quarter  of  a 
mile  east  of  the  bridge  and  up  a  considerable  hill,  while 
that  to  the  west  commenced  at  the  bridge,  and  was  not 
heavy.     From   each   extremity   of   the   bridge   the 
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track  curved  to  the  north.  In  approaching  the  bridge 
from  the  east,  it  was  usual  to  eet  the  brakes  at  the 
summit  of  the  elevation  or  hill,  and  loosen  them  at  the 
foot  of  the  grade  towards  the  bridge.  The  train  on 
which  Lounsbury  was  employed  at  the  time  of  the  acci- 
dent consisted  of  fifteen  or  eighteen  freight  cars  and  a 
combined  baggage  and  paasenger  car,  without  air 
brakes,  and  approaching  Anamosa  from  the  east.  The 
hand  brakee  had  been  set  at  the  top  of  the  grade,  as 
usual;  and,  as  the  train  reached  the  bottom,  Louns\>ury, 
who  was  on  the  cars,  near  the  center,  began  releasing 
the  brakes  as  he  moved  forward.  There  were  two 
refrigerator  cars  immediately  behind  the  tender; 
then  a  flat  ear,  used  for  coal,  and  boxed  in,  except  about 
two  feet  on  the  end  towards  the  engine,  with  sides  and 
end  about  two  and  one-half  feet  high;  and  back  of  this 
a  stock  car.  The  train  was  moving  at  the  rate  of  eight 
to  ten  miles  per  hour.  After  releasing  the  brake  at  the 
east  end  of  the  stock  car,  Lounsbury  attempted  to  go 
down  the  iron  ladder  on  the  north  side  of  the  west  end 
thereof,  to  the  flat  car, — the  only  way  then  possible, — 
in  order  to  release  its  brake  and  report  on  the  engine 
in  event  another  car  was  to  be  taken  at  Anamosa. 
When  he  had  swung  over  the  edge  of  the  car,  ami  had 
descended  about  four  rounds  of  the  ladder,  he  was 
caught  by  the  end  of  one  of  the  iron  bolts  referred  to, 
and  permanently  injured.  The  court,  in  subs.tance, 
told  the  jury  that  the  defendant  had  the  right  to  lay  itA 
track  upon  such  a  curve  as  it  might  deem  best,  and  to 
elevate  the  outside  rail,  and  that  it  was  not  require<i 
to  conform  the  bridge  to  the  curve,  or  to  lay  the  track 
so  its  center  would  be  in  the  center  of  tlie  bridge.  See 
Patton  V.  Raihrcnj  Co,,  73  Iowa,  310;  Tidtle  r.  Jiailwai/ 
Co.,  122  U.  S.  194  (7  Sup.  Ct.  Rep.  1106).  The  one  ques- 
tion submitted  wa«  "whether  the  defendant  was  neg- 
ligcnt  in  placing  the  truss  of  the  bridge  in  question  as 
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the  employes  of  the  defendant,  it  would  be  presumed  to 
assent  to  such  use,  and  that  it  was  a  license,  and  the 
plaintiff,  in  using  it,  was  not  a  trespasser.    On  the  for- 
mer trial  of  this  case  we  said:    "It  may  also  be 

2  remarked  in  this  connection  that  a  license  to  use 
the  track  of  a  railroad  company  may  be  inferred 

from  frequent  use,  in  connection  with  other  eircum- 
stances  from  which  an  implied  invitation  may  be 
inferred/' 

From  the  foregoing  cases  It  appears  that  this  court 
has  often  recognized  the  doctrine  that  a  license  to  use  a 
railway  track  may  be  inferred  from  facts  and  circum- 
stances short  of  an  actual  invitation  or  consent  on  the 
part  of  the  railway  company.    Tiie  question, 

3  then,  before  us,  is:  Are  the  facts  and  circum- 
stanties  disclosed  in  this  record  such  as  to  war- 
rant a  jury  in  finding  an  implied  invitation  or  license 
to  use  the  track  by  footmen?  It  may  be  admitted  that 
the  facts  in  this  case  touching  the  circumstances  sur- 
rounding the  use  of  the  track  are  in  some  respects  not 
the  same  as  in  Clampifs  Case;  yet  they  are  in  all  essen- 
tial respects  save  one  much  alike.  In  the  case  at  bar 
the  use  of  the  track  was  not  merely  for  crossing  pur- 
poses. In  that  case  the  court  said :  "The  stairwav  and 
the  ties  across  the  ditch,  as  well  as  the  path  made  bv 
footmen,  prominently  advertised  the  place  as  a  crossing 
used  by  pedestrians.  No  engineer  or  fireman  passing 
along  the  tracks  at  that  place,  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and  care,  could 
have  failed  to  see  these  indications  of  a  footpath,  and  to 
understand  therefrom  that  it  was  used  by  pedestrians, 
if  he  possessed  ordinary  intelligence.^'  This  language 
applies  as  well  to  the  facts  in  the  case  at  bar.  Here 
was  an  almost  constant  use  of  this  track.  Here  were 
well-defined  footpaths,  and  a  ladder  in  use  for  years, 
for  the  purpose  of  reaching  the  track.  The  track 
repairers  knew  the  ladder  was  there.    The  road  master 
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had  actual  knowledge  of  it  The  superintendent  had 
once,  at  least,  been  where,  if  he  used  his  eyes,  he  must 
have  seen  it.  It  was  in  plain  view  of  all  of  the  train 
operative®.  It  does  not  appear  that  the  ladder  was  ever 
used  for  any  purpose  except  as  a  means  of  p^etting  onto 
the  track;  and,  with  the  fact  undisputed  of  the  use  of 
the  ladder,  paths,  and  track  for  years  without  objec- 
tion from  the  defendant  or  any  of  its  employes*  all 
these  and  other  facts  would  warrant  a  finding  by  a  iurv 
that  the  use  of  the  track  was  by  the  consent  of  the 
defendant,  and  therefore  the  chad  Earl  was  not  a  tres- 
passer. 

III.  If  the  rule  of  law  as  to  €are  to  be  exercised 
by  the  employes  of  the  company  operating  its  train  is 
the  same  towards  one  who  is  a  mere  licensee  by  virtue 
of  an  implied  invitation  from  the  defendant  as  it  is  in 
case  of  a  trespasser  upon  the  traek,  it  was  not  necessary 
to  submit  this  case  to  the  jury  for  the  purpose  of  deter- 
mining which  of  these  relations  this  child  occupied 

towards  the  defendant  company.     As  is  said  in 
1  the  opinion  on  the  former  appeal  in  this  case,  if 

the  child  was  a  trespasser,  then;  the  company 
owed  him  no  duty  until  its  employes  actually  saw  him 
on  the  track  in  a  place  of  danger;  that  they  were  not 
bound  to  keep  a  lookout  for  trespassers,  and  were  jjiot 
negligent  in  failing  to  discover  trespassers  upon  its 
track.  Masser  v.  Raihvay  Co.,  supra;  Burg  v.  Railway 
Co.,  supra;  Morris  v.  Railway  Co.,  45  Iowa,  29;  Richards 
V,  Railway  Co.,  supra;  Thomas  v.  Railway  Co.,  93  Iowa, 
248.  Api)ellant  contends  that  this  should  not  be  the 
rule  even  as  to  trespassers.  Such  has  been  the  uniform 
holding  in  this  state,  and,  unless  there  are  cogent  rea- 
«K>ns  for  departing  from  it,  it  should  not  be  changed. 
We  discover  no  sufficient  reason  for  changing  this  rule, 
which  has  always  been  consistently  adhered  to  by  this 
court.  The  important  question  now  is,  does  this  rule 
apply  with  like  force  and  effect  to  one  who  may  be 
Vol.  103  la— 42 
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found  to  be  a  licensee  by  invitation  of  the  company, 
implied  from  all  the  surrounding  circumstances?  The 
•general  current  of  authority  undoubtedly  is  that  the 
same  rule  ordinarily  applies  in  both  cases.  3  Elliott, 
Eailroade,  sections  1154,  1249-1251,  and  cases  cited: 
Beach,  Contributory  Negligence,  section  212,  and  cases 
cited.  Indeed,  it  is  held  that  one  using  a  railway  track 
as  a  place  of  crossing  or  a  footpath,  with  the  silent 
acquiescence  of  the  company,  or  with  the  knowledge  or 
passive  permission  of  the  company,  is,  at  most,  a  bare 
licensee,  who  takes  his  license  with  all  of  its  concom- 
itant risks  and  perils;  and,  as  a  general  rule,  the  com- 
pany owes  him  no  greater  duty  than  that  which  is  due 
to  a  mere  trespasser.  3  Elliott,  Railroads,  section  1154, 
and:  oases  cited.  Such  is  undoubtedly  the  general  trend 
of  the  authorities  in  this  country.  In  our  own  state,  in 
Richard's  Case,  this  doctrine  seems  to  be  recognized  and 
applied  as  to  one  walking  along  the  track;  while  in 
Clampifs  Case  (the  last  expression  oif  this  court  upon 
this  subject)  it  is  expressly  held  that  one  crossing  the 
track  of  a  railroad  company  under  circumstances  as  to 
uses  of  the  track  much  like  those  of  the  case  at  bar  "was 
entitled  to  all  the  rig'hts  and  protection  of  one  ri^ihtf  ullv 
upon  it  with  the  license  of  the  defendant.  He  mav 
recover  for  injuries  resulting  from  the  defendant's  want 
of  care,  if  not  contributing  thereto  by  his  own  negli- 
gence.'^  Owing  to  the  age  of  the  child  Earl,  there  can 
be  no  question  of  contributory  negligence  in  this  case. 
If  the  rule  laid  down  in  Clampifs  Case  is  to  be  adhered 
to  as  to  one  crossing  the  track,  we  see  no  escape  from 
the  conclusion  that  this  case  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions  of  the 
court,  for  them  to  determine  whether  the  child  was  a 
trespasser  or  licensee,  and,  if  a  licensee,  whether  the 
employes  of  the  defendant  exercised  that  care  to  dis- 
cover his  presence  upon  the  track,  where,  from  the 
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Iteense  given,  they  had  a  right  to  expect  persons  might 
be.  We  believe  the  rule  announced  in  Clainplt's  di^e  a 
jufit  one,  as  applied  to  the  facts  in  that  case.  It  amounts 
to  saying  that,  when  the  company  had  impliedlv 
assented  to  the  use  of  its  traek  by  persons  as  a  foot- 
path, its  employes  operating  trains  are  charged  with 
the  duty  of  exercising  care,  diligence,  and  watchfulness 
to  discover  if  persons  are  on  the  track  at  these  places 
where  they  have  recognized  their  right  to  be.  We  are 
not  holding  that  at  every  place,  and  continuously  along 
the  line  of  a  railway,  the  employes  operating  trains 
must  be  on  the  watch  for  trespassers.  What  we  do  hold 
is  that  as  to  persons  rightfully  on  the  track  by  the 
license  and  consent  of  the  company,  whether  such  con- 
sent be  expressed  in  words  or  arise  by  implication,  a 
duty  rest^  upon  the  company  and  its  employes  to  be  on 
the  watch  for  such  persons  at  'the  places  they  may  b? 
expected  to  be,  in  view  of  the  license  and  consent  sriven. 

So,  in  this  case,  if  the  boy  Earl  was  a  licensee, 
5  and  not  a  trespasser,  and  at  a  place  where  the 

company  had  impliedly  assented  to  the  use  of  its 
track  as  a  footpath,  it  was  the  duty  of  those  operating 
the  train  to  exercise  watchfulness  and  care  to  ascertain 
if  persons  were  on  said  track  at  said  place.  If  the  jury 
should  find  that  Earl  was  a  licensee,  then  they  must 
determine,  in  view  of  all  of  the  evidence,  whether  "the 
employes  of  the  company  properly  discharged  that  duty, 
and,  if  they  did  not,  whether  the  failure  so  to  do 
resulted  in  causing  the  injury. 

IV.  Without  referring  specifically  to  the  several 
complaints  as  to  the  rulings  upon  the  introduction  of 
evidence,  it  may  properly  be  said  that  most  of  the  rul- 
ings against  the  plaintiff  impress  us  as  technical,  and 
some  of  them  as  incorrect.  We  do  not  say  more,  as  it 
is  not  likely  that  on  a  re-trial  the  same  questions  and 
rulings  will  appear.  We  have,  in  view  of  another  trial. 
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refrained,  so  far  as  possible,  from  discussing  the  weigrht 
of  the  evidence.  The  appellee's  objection  to  tne  record 
is  not  well  taken,  and  appellant's  motion  to  strike  the 
additional  abstract  is  overruled.  For  the  reasons  given, 
the  judgment  below  is  reversed. 


1103  eaoj       J*  -A-  Funk  v.  The  Iowa  Business  Men's  Mutual  Fire 
l^*^-—  Association,  Garnishee,  Appellant. 

lasaranoe:  amount  allowed:  Construction  of  policy.  The  time 
when  total  insurance  must  not  exceed  three-fourths  the  value  of 
the  property  is  not  the  time  of  loss,  but  the  time  when  insurance 
is  taken,  notwithstanding  a  provision  of  policy  and  application 
"Total  Insurance  Permitted.  Limited  to  three-fourths  the  cash 
value  of  property  insured  at  the  time  of  loss,  and  to  be  concur- 
rent herewith,"  the  only  other  reference  in  the  policy  to  the 
amount  allowed  being  that  the  policy  shall  be  void  if,  without 
permission  there  be  "other  insurance,  whether  valid  or  not.  in 
excess  of  the  amount  permitted  herein;*'  and  direction  being 
given  in  the  application  "Do  not  insure  for  more  than  three- 
fourths  of  what  it  would  cost  to  replace  it;"  and  the  amount  of 
stock  on  hand,  and  the  value  of  the  average  stock,  and  the  con- 
current insurance  being  there  given,  with  the  statement  that 
assured  understood  and  agreed  that  the  total  insurance  on  the 
property  should  not  exceed  three-fourths  its  cash  value. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spur- 
rier, Judge. 

Saturday,  October  30,  1897. 

Proceedings  by  garnishment.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  in  favor  of  the 
plaintiff.    The  garnishee  appeals. — Affirmed. 

Berry  hill  &  Henry  for  appellant. 

Geo.  R  Sanderson  for  appellee. 

Robinson,  J. — The  plaintiff  is  a  judgment  creditor 
of  L.  H.  Mudge.    In  October,  1894,  the  appellant  issued 
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to  Mudge  a  policy  of  insurance  which  purported  to 
insure  him  against  lose  or  damage  by  fire  or  lightning 
on  a  stock  of  merchandise  and  trade  fixtures  and  furni- 
ture specified,  to  the  amount  of  one  thousand  dollars. 
During  the  life  of  the  policy  the  property  insured  was 
destroyed  by  fire,  and  the  appellant  was  then  garnished 
as  a  supposed  debtor  of  Mudge  by  reason  of  the  policy 
and  loss.  The  only  questions  presented  by  this  appeal 
which  we  find  it  necessary  to  determine  relate  to  the 
validity  of  the  policy,  the  appellant  contending  that  it 
became  void  by  reason  of  over-insurance  contrary  to  its 
provisions.  The  contract  of  insurance  consists  of  an 
application  and  a  policy.  The  application  contains  the 
following: 

"Notice  to  Applicants.  The  answers  to  questions 
in  this  application  are  your  statement,  and  the  sole 
basis  on  which  we  take  the  risk,  and  misrepresenta- 
tions or  false  statements  will  void  the  policy.  Please 
read  your  application  after  blanks  are  filled,  to  make 
sure  that  questions  are  answered  correctly.  The  esti- 
mate of  the  value  of  the  property  must  be  made  by  you. 
Do  not  insure  for  more  than  three-fourths  of  what  it 
would  cost  to  replace  it,  allowing  for  all  depreciation 
by  age  or  use. 

"Total  Insurance  Permitted.  Limited  to  three- 
fourths  the  cash  value  of  property  insured  at  the  time 
of  loss,  and  to  be  concurrent  herewith. 

"I  offer  the  following  statement  and  agreement  as 
the  basis  for  insurance  on  the  above-described  property: 
What  is  the  net  amount  of  stock  on  hand?  Answer. 
Three  thousand  and  twenty-nine  dollars.  What  is  your 
average  amount  of  stock?  Answer.  Three  thousand 
dollars.  What  other  insurance  have  you  on  stock? 
Answer.  One  thousand,  two  hundred  and  fifty  dollars. 
Do  you  understand  and  agree  that  the  total  insurance 
on  this  property  shall  not  exceed  three-fourths  its  cash 
value,  exclusive  of  land?    Answer.    Yes. 
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"I  have  read  the  above  application,  and  hereby 
warrant  the  answers  to  all  the  questions  therein  to  be 
true.'' 

The  policy  contained  the  following: 

"Iowa  Business  Men's  Fire  Association.  (Mutual). 
In  consideration  of  the  stipulations  herein   named, 

*  *  *  and  on  the  faith  of  the  representations  and 
agreements  made  in  the  application  for  the  insurance, 

*  *  *  does  insure  L.  H.  Mudge  from  noon  of  the 
fourth  day  of  October,  1894,  until  canceled  by  act  of  the 
insured  or  by  this  association,  against  all  direct  loss  or 
damage  by  fire  or  lightning,  except  as  is  hereinafter 
provided,  to  an  amount  not  exceeding  one  thousand 
dollars.  ♦  ♦  ♦  Total  insurance  permitted  limited 
to  three-fourths  the  cash  value  at  the  time  of  loss,  and 
to  be  concurrent  herewith.  It  is  hereby  understom! 
and  agreed  by  the  assured  that  neglect  to  comply  with 
the  conditions  of  the  contract  signed  in  this  applica- 
tion ♦  ♦  ♦  shall  forever  bar  him  from  making  any 
claim  against  this  association.  ♦  ♦  ♦  This  policy 
shall  be  void  in  each  of  the  following  instances,  unless 
permission  by  the  s^ecretary  be  indorsed  hereon  or 
attached  hereto:  ♦  ♦  ♦  Other  insurance,  whether 
valid  or  not,  in  excess  of  the  amount  permitted  herein. 

The  jury  found  the  value  of  the  insured  property 
destroyed  to  be  two  thousand,  six  hundred  and  twenty- 
two  dollars  and  seventy  cents,  and  it  is  admitted  that 
the  insurance  upon  it,  including  that  in  controversy, 
amounted  to  two  thousand,  two  hundred  and  fifty  dol- 
lars, or  to  more  than  three-fourths  the  value  of  the 
property  insured,  at  the  time  it  was  destroyed.  WaB 
there,  in  that  respect,  such  a  violation  of  the  conditions 
of  the  policy  as  made  it  void?  A  careful  examination 
of  the  policy  and  application  shows  that  the  only  refer- 
ence to  the  amount  of  insurance,  as  compared  with  the 
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value  of  the  property  insured,  which  relates  lu  terms  to 
a  time  subsequent  to  the  issuing  of  the  policy,  is  con^ 
talned  in  the  following  statement  found  in  both  instru- 
ments: "Total  insurance  permitted  limited'  to  three- 
fourths  the  cash  value  at  the  time  of  loss,  and  to  be 
concurrent  herewith."  If  that  stood  alone,  there  would 
be  ground  for  claiming  that  the  "total  insurance" 
referred  to  might  be  in  addition  to,  because  it  was  to  be 
concurrent  with,  that  given  by  the  policy  in  suit.  If 
the  provision  be  taken  literally,  the  policy  would  be 
valid,  to  the  time  of  the  loss^  in  any  event,  and  void, 
according  to  the  theory  of  the  defendant,  at  the  moment 
of  the  loss,  if  the  insurance  at  that  time  exceeded  the 
limit  prescribed.  In  other  words,  in  such  a  case  it 
would  be  valid  for  the  purpose  of  collecting  assess- 
ments, but  void  as  a  protection  against  loss  to  the 
insured.  Of  course,  the  real  intent  of  the  parties  must 
be  gathered  from  all  parts  of  the  contract  construed 
together.  Commencing  with  the  application,  we  find 
that  it  requires  the  estimate  of  value  to  be  made  by  the 
assured,  and  that  it  cautions  him  not  to  insure  for 
more  than  threenfourths  of  what  it  would  coslt  to 
replace  the  property  insured.  That  part  of  the  applica- 
tion refers  clearly  to  the  time  of  taking  insurance,  and 
not  to  what  may  occur  after  it  is  taken.  The  next 
clause  we  have  already  considered  in  connection  with 
the  same  one  in  the  policy.  Then  follow  the  questions 
and  answers  which  were  "the  basis  for  insurance." 
They  show  the  net  amount  of  stock  on  hand,  and  the 
value  of  the  average  stock,  and  the  concurrent  insur- 
ance. It  may  be  said  that  the  next  paragraph,  which 
states,  in  substance,  that  the  assured  understood  and 
agreed  that  the  total  insurance  on  the  property  should 
not  exceed  three-fourths  of  its  cash  value,  exclusive  of 
land,  refers  to  time  subsequent  to  the  date  of  the  appli- 
cation, but  not  necessarily  so.    The  question  was,  no 
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doubt,  printed  in  blank  applications,  and  so  framed  as 
to  apply  to  cases  where  concurrent  insurance  had  not 
been,  but  might  be,  taken  to  the  limit  named.  The 
reference  to  land  contained  in  the  question  tends  to 
show  that  it  was  intended  for  general  use,  as  the  appli- 
cation in  this  caee  did  not  ask  for  insurance  on  any 
building.  The  only  portions  of  the  policy  which  refer 
to  the  amount  of  insurance  i)ermitted  are  the  ambigu- 
ous paragraph  already  considered,  and  the  one  which 
makes  the  policy  void,  if,  without  i)ermission  of  the 
secretairy,  duly  indoraed,  "other  insurance,  whether 
Talid  or  not,  in  excess  of  the  amount  permitted  herein*' 
is  taken.  That  may  refer  to  the  amount  of  insurance 
as  compared  with  the  value  of  the  property  at  the 
time  Si  loss  occurs,  but  it  would  refer  as  well  to  insur- 
ance at  the  time  it  was  taken;  and,  if  that  was  what 
the  parties  to  the  contract  intended,  nothing  in  the 
policy  makes  it  void  in  case  the  total  insurance  on  the 
property  in  question  at  the  time  it  was  destroyed 
exceeded  three-fourths  of  its  value.  Although  that 
interpretation  is  not  free  from  difficulty,  yet,  when  all 
the  provisions  of  the  contract  are  considered,  it  seems 
to  be  the  most  reasonable  one  to  adopt,  and  it  will  effect 
justice.  It  is  the  one  which  the  assured  would  be  most 
apt  to  conclude  was  the  one  intended.  The  form  for  the 
application  and  the  policy  were  prepared  by  the  defend- 
ant After  having  framed  the  contract  in  ambiguous 
terms,  it  should  not  be  given  the  benefit  of  the  interpre- 
tation most  favorable  to  itself.  That  the  assured  lost 
property  covered  by  his  policies,  of  a  value  greater  than 
the  amount  of  his  insurance,  and  that  the  loss  was 
honest  are  not  questioned,  and  there  is  no  good  reason 
why  the  garnishee  should  not  pay  its  contract  obliga- 
tion. There  does  not  appear  to  be  any  ground  for  dis- 
turbing the  judgment  of  the  district  court,  and  it  is 

AFFIBMED. 
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Milton  D.  Bryoe,  as  Trustee  for  Milo  H.  Lounsbury,     \iw-wb\ 
V.  The  €hioago,  Milwaukee  &  St.  Paul  'ii2— ^ 
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Railway  Company,  Appellant.  \^^^, 
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Railroads:    negligenob:    Jury  question.    A  railroad  track  curved 

1  somewhat  on  a  bridge,  so  that  at  one  corner  the  ends  of  bolts  in 
a  truss  at  the  side  of  a  bridge  would  be  only  fifteen  inches  from 
a  car.  It  was  the  duty  of  brakemen  on  freight  trains  to  loosen 
hand  brakes  while  near  and  passing  over  the  bridge,  and  plaintiff, 
while  going  down  a  ladder  on  a  car,  in  discharge  of  such  duty, 
was  struck  by  said  bolts,    ffeld,  that  he  may  recover  damages. 

Evidence.    Evidence  that  no  accident  had  happened  for  nine  years  is 

2  not  admissible  to  show  that  the  railroad  company  was  not  neg- 
ligent in  constructing  the  bridge. 

KiSK  OF  employment:  Contributory  negligence.  An  experienced 
8  brakeman  on  a  moving  train  crossed  a  bridge  twice  a  day  for 
fourteen  months,  and  usually  on  the  top  of  box  cars,  which  were 
twice  as  high  as  trusses  built  along  the  side  of  the  bridge  The 
track  curved  all  the  way  over  the  bridge,  rendering  it  difficult  for 
him  to  estimate  the  distance  from  the  car  to  the  trusses,  at  any 
one  point.  Held,  it  cannot  be  said,  as  matter  of  law,  that  he 
should  have  known  it  was  dangerous  to  be  on  a  car  ladder  at  the 
northeast  corner  of  the  bridge,  where  the  ends  of  bolts  projecting 
from  the  truss  were  only  fifteen  inches  from  the  car. 

Same,  A  brakeman,  whose  attention  was  taken  up  in  the  discharge 
4  of  his  duties,  was  struck  by  bolts  projecting  from  a  truss  built  on 
the  side  of  a  bridge,  when  he  was  on  the  ladder  of  a  freight  car. 
Eeld,  it  cannot  be  said,  as  matter  of  law,  that  he  was  negligent  in 
not  looking  out  for  dangers  which  resulted  from  improper  con- 
struction of  the  bridge,  and  of  which  he  had  no  knowledge. 

Same.    A  servant  assumes  the  risk  not  only  of  dangers  which  he 
8    appreciates,  but  of  dangers  which,  by  the  exercise  of  ordinary 
diligence,  he  ought  to  know  and  appreciate. 

Appeal  from  Cedar  District  Cowr^.— Hon.  William  P. 
Wolf,  Judge. 

Saturdays,  October  30, 1897^ 
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thereon,  or  if  such  mierepresentations  were  made 
merely  as  a  matter  of  opinion,  and  not  as  an  ass^ti<Hi 
of  fact,  then  no  damages  can  be  based  on  this  branch 
of  the  defense.'^  Plaintiff  contends  that  under  the  facts 
the  defendant  had  no  right  to  rely  upon  this  representa- 
tion, and  that,  having  opportunity  to  know  the  fact, 
the  law  will  give  him  no  relief ;  citing  5  Am.  &  Eng.  Enc 
Law,  340;  Longshore  r.  Jar/:^  30  Iowa,  298;  and  other 
cases.  It  is  a  familiar  rule  that:  "It  is  the  dutv  of 
every  person,  in  transacting  business,  to  use  ordinary 
care  and  prudence.  If  false  representations  are  made 
regarding  matters  of  fact,  and  the  means  of  knowledge 
are  equally  open  to  both  parties,  and  then  one  party, 
instead  of  informing  himself,  sees  fit  to  put  himself  in 
the  hands  of  the  other,  whose  intention  is  to  mislead 
Him,  the  law  will  give  him  no  remedy  for  his  injury.'' 
In  Gee  v.  Mo.ss,  68  Iowa,  318,  it  is  held  that  the  question 
as  to  whether  the  injured  party  acted  with  due  care  and 
prudence  in  relying  upon  the  representaition  of  the 
other  is  a  question  for  the  jury,  and  not  for  the  court; 
and  that  is  the  very  question  submitted  to  the  jury 
under  this  instruction. 

III.  Defendant  alleges  that,  as  inducement  to  him 
to  sign  said  lease  and  notes,  the  plaintiff  agreed  to  put 
in  a  well  and  pump  on  said  land,  suitable  for  use  at  the 
house  and  for  watering  stock,  and  that  without  said 

promise  he  would  not  have  executed  said  lease: 
2  that  the  plaintiff  wholly  failed  to  make  a  well  or 

provide  a  pump,  whereby  defendant  was  left 
without  water  on  the  farm,  and  was  compelled  to  so 
one-half  a  mile  for  water  for  use  in  the  familv  and  for 
his  stock,  to  his  damage  one  hundred  and  fifty  dollars. 
The  court  instructed  the  jury  that,  if  it  found  these 
allegations  to  be  true,  the  defendant  would  be  entitled 
to  recover  the  difference  in  the  rental  value  of  the  farm 
with  and  without  such  supply  of  water  during  the  term. 
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Appellant's  contentioii  is  that:  "There  was  no  basis  in 
the  evidence  for  this  instruction.  No  evidence  was 
offered  showing  the  diflference  in  the  rental  value."  The 
only  evidence  was  that  of  the  defendant,  that  plaintiff's 
agent  promised  to  furnish  a  well,  that  he  did  not  do  so, 
and  that  defendant  had  to  go  to  the  neigihbors',  part  of 
the  time  a  half  mile,  and  at  other  times  a  mile,  distant, 
for  water.  He  was  asked,  "What  was  it  worth?"  to 
which  he  answered,  "One  hundred  and  fifty  dollars." 
There  is  no  evidence  to  support  the  instruction,  and, 
while  it  states  the  measure  of  damages  correctly,  we 
think  it  should  not  have  been  given,  on  this  evidence. 
To  get  water  as  defendant  says  he  did  i^  not  shown  to 
have  necessarily  resulted  from  plaintiff's  failure  to 
make  a  well.  Defendant  could  not  adopt  an  unneces- 
sarily exi)ensive  mode  of  securing  a  supply  of  water, 
and  make  that  the  measure  of  his  recovery.  There  is  no 
evidence  that  the  mode  adopted  was  a  reasonable  one, 
and  the  evidence  indicates  that  a  supply  could  have 
been  procured  at  less  expense  by  making  a  well. 

IV.  The  court  gave  this  further  instruction: 
"(6)  I  now  eall  your  attention  to  the  defendant's  coun- 
ter-claim based  upon  the  alleged  wrongful  seizure  of  his 
property  under  the  writ  of  attachment  issued  in  this 

cause.  If  you  find  by  a  preponderance  of  the 
3  evidence  that  the  consideration  for  the  note  in 

suit  was  not  for  rent  alone,  but  was  in  part  for 
the  purchase  price  of  a  horse  sold  to  the  defendant  bv 
the  agent,  Little,  then  the  plaintiff  was  not  entitled  to 
have  a  writ  of  attachment  issued  to  secure  the  payment 
of  such  note,  and,  if  you  so  find,  then  the  seizure  of  so 
much  of  the  plaintiflf's  property  as  was  taken  under  the 
writ  issued  in  this  cause  was  wrongful ;  and  in  such  case 
he  would  be  entitled  to  recover  on  this  counter-claim 
the  value,  if  anything,  of  the  use  of  said  attached  prop- 
erty from  the  date  of  said  seizure  to  the  present  time, 
together  with  the  depreciation,  if  any,  in  the  reasonable 
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market  value  of  said  property  from  the  date  of  said 
seizure  to  the  present  time,  as  well  as  the  fair  market 
value  of  the  hay  and  com,  if  any,  whieh  has  be?n  u§ed, 
or  fed  out  to  the  stock.  Plaintiff  says :  "It  is  concedefl 
that  tJie  twenty  dollars  were  included  in  the  rent  This, 
however,  would  not  deprive  the  plaintiff  of  his  ri^ht  to 
a  landlord's  attachment.  Neither  would  the  suing:  out 
of  the  attachment  be  wron^ul."  He  cites  Merrif  r. 
Fisher,  19  Iowa,  354.  In  that  ease  there  were  several 
distinct  causes  of  action,  one  of  which  was  exc'  mivelv 
for  rent.  In  Smith  v.  Daytou,  i)4  Iowa,  102,  the  landlord 
had  taken  the  note  of  the  tenant  for  rent  due  and  for 
other  items,  and  a  mortgage  to  secure  the  same.  It 
was  held,  "He  has  so  blended  his  accounts  with  refer- 
ence to  the  rents  for  the  years  1890  and  1891  with  other 
items,  and  has  so  acted  with  reference  to  the  securities 
taken,  that  we  think  he  has  waived  any  lien  he  migrht 
have  had  for  the  rent  reserved  in  the  lease  for  the.se 
years."  The  instruction  complained  of  is  in  harmony 
with  this  decision. 

V.  The  court  further  instructed  to  the  effect  that, 
under  the  clause  of  the  lease  quoted  above,  if  the  jurv 
found  that  the  plaintiff  relied  upon  the  contract  lien 
thereby  created,  and  seized  property  thereunder,  it 
would  operate  as  a  waiver  on  his  part  of  any  right  to 
insist  upon  or  enforce  a  landloi-d's  lien  under  the  stat- 
ute, and  that  if  he  thereafter  caused  an  attachment  to 
issue,  and  to  be  levied  upon  other  property  of  the 
defendant,  such  writ  and  seizure  would  be  wrongful, 
and  that,  if  they  so  found,  the  defendant  would  bo 
entitled  to  damages  for  the  use  of  the  attached  prop- 
erty, and  the  depreciation  of  the  value  thereof.  In 
Rollins  r.  Proctor,  56  Iowa,  326,  it  is  held  that  a  land- 
lord's lien  for  rent  is  not  waived  by  taking  personal 
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security,  unless  such  was  the  intention  of  the  parties. 

In  Bank  v,  Honnold,  85  Iowa,  353,  the  lease  con^ 
4  tained  a  clause  as  to  exempt  property,  similar  to 

that  quoted  above.  It  was  held  to  be,  in  effect, 
a  mortgage,  and  that  it  must  be  recorded,  to  bind  tiiird 
persons.  In  Stnith  r.  Daj/ton,  supra,  the  lease  provided 
for  a  lien  on  exempt  property,  as  in  this  case,  and  it  was 
held  that  this  did  not  waive  the  statutory  lien.  The 
defendant  had  a  right  to  mortgage  his  exempt  property 
to  secure  the  rent,  and  this  he  did  by  said  clause  in  the 
lease,  and  manifestly  it  was  not  the  intention  of  the 
parties  that  the  statutory  lien  was  thereby  waived. 
Plaintiff  having  the  right  to  pursue  both  his  contract 
and  statutory  lien,  the  seizure  of  the  property  under 
neither  was  wrongful.  For  the  errors  pointed  out,  the 
judgment  of  the  district  court  is  reversed. 


S.  H.  Shoemaker  v.  J.  S.  Roberts  and  Sarah  Roberts, 

Appellants. 

Newspaper  Snbscription:  implied  contract:  Evidence,  Cause  of 
action  is  not  stated  by  complaint  for  subscription  price  of  a 

1  newspaper,  alleging  that  plaintiff  became  owner  of  the  subscrip- 
tion list  which  contained  the  name  of  defendant,  and  that  the 
paper  was  mailed  to  him  at  A;  it  not  being  alleged  that  A  was  his 

2  place  of  residence  or  that  he  accepted  or  received  the  paper,  or 
that  it  was  sent  to  the  address  appearing  on  the  list,  or  that  his 
name  was  on  the  list  by  his  authority. 

Same.  To  establish  an  implied  contract  on  the  part  of  a  person  to 
whom  a  newspaper  was  regularly  addressed  and  mailed,  it  must 
aflarmatively  appear  that  he  received  it,  or  that  such  a  state  of 
facts  exists  as  wiU  raise  a  presumption  that  it  was  received  by 
him,  and  no  such  presumption  arises  in  the  absence  of  proof  that 
the  address  to  which  the  paper  was  sent  was  his  proper  address. 

Plea  and  Froof:  rbsidenob.  Even  if  the  fact  that  the  original 
notice  in  an  action  was  served  on  defendant  at  a  certain  town 
8  could  be  used  in  aid  of  the  petition,  it  affords  no  evidence  that 
defendant's  residence  was  at  such  town;  the  statute  with  refer- 
ence to  service  of  notice  recognizing  no  smaller  governmental 
sub-divisions  than  counties.    (Sections  2602, 2604,  Code  of  1878\ 
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Appeal  from  Hardin  District  Court. — Hon.  D.  R.  Hind- 
man,  Judge. 

Saturday,  October  30, 1897. 

Action  at  law  to  recover  the  sabscription  price  of 
a  certain  newspaper  alleged  to  have  been  sent  to  J.  S. 
Roberte.  The  trial  court  overruled  a  demurrer  to  the 
plaintiff's  petition,  and  defendants  appeal. — Reversed. 

J.  8.  Roberts^  J.  H.  Scales,  and  W.  F.  Beck  for 
appellants. 

No  appearance  for  appellee. 

Ueemer,  J. — The  case  involves  less  than  one  hun- 
dred dollars,  and  comes  to  us  on  the  following  certifli  ate 
from  the  trial  judge:    "I,  D.  R.  Hindman,  presiding 

judge  in  the  above  entitled  cause,  do  hereby  cer- 
1  tify  that  said  cause  involves  the  determination 

of  the  following  questions  of  law,  upon  which  it 
is  desirable  to  have  the  opinion  of  the  supreme  court: 
(1)  Does  the  fact  that  the  plaintiff,  who  became  the 
owner  of  the  Hampton  Chronicle,  a  weekly  family  news- 
paper, published  at  Hampton,  Iowa,  who  was  also  the 
owner  of  the  subscription  list  of  said  paper,  amon^r 
which  was  the  name  of  the  defendant  J.  S.  Roberts,  and 
mailed  regularly  each  week  a  copy  of  said  paper,  with 
the  postage  paid,  to  him,  at  Ackley,  Iowa,  from  the  time 
plaintiff  became  the  owner,  by  purchase,  of  said  news- 
paper and  subscription  list,  viz.:  August  10, 1890,  up  to 
September  6, 1894,  create  a  liability  on  the  part  of  said 
J.  S.  Roberts  to  pay  the  subscription  price  of  said  paper 
during  the  time  it  was  so  mailed  to  him,  from  said 
August  10, 1890,  to  September  6, 1894?  (2)  Where  the 
plaintiff  alleges  that  he  is  the  owner,  by  purchase,  in 
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the  year  1890,  of  the  Hampton  Chronicle,  a  weekly  fam- 
ily newspaper,  with  the  subscription  list  of  regular  sub- 
ecribers,  among  which  is  the  name  of  defendant,  and,  as 
fiueh  owner,  mailed  a  copy  of  said  paper  each  week,  with 
the  postage  paid,  at  Hampton,  Iowa,  addressed  to  J.  S. 
Roberts,  defendant  in  the  action,  at  Ackley,  Iowa,  which 
allegations  are  admitted  by  demurrer  filed  by  defend- 
ant, do  such  allegations,  including  the  fact  that  service 
of  the  original  notice  in  the  case  was  made  on  defendant 
at  Ackley,  Iowa,  show  a  liability  on  the  part  of  the 
defendant  Roberts  for  subscription  -to  said  newspaper?" 
While  the  certificate  is  somewhat  involved,  we  take  it 
that  the  real  inquiry  is  whether  or  not  the  defendant 
J.  S.  Roberts  is  liable,  in  the  absence  of  an  alleo:ation 
that  Ackley  was  his  place  of  residence,  or  that  he 
received  the  paper  and  had  the  benefit  thereof. 

That  6n:e  who  receives  a  newspaper  without  objec- 
tion, and  has  the  benefit  thereof,  is  liable  upon  an 
implied  contract  to  pay  for  the  same,  is  conceded.    But, 
to  establish  such  liability,  it  must  be  shown 
2  affirmatively  that  defendant  received  the  paper, 

or  such  a  state  of  facts  must  be  recited  as  that  the 
presumption  arises  that  it  was  received  by  the  person  to 
whom  it  was  addressed.  No  such  presumption  arises  in 
the  absence  of  proof  that  the  address  to  which  the  paper 
is  sent  is  the  address  of  him  from  whom  recovery  is 
sought.  Liability  in  such  case  is  based  upon  the  doc- 
trine that  when  one  accepts  and  receives  the  beneficial 
results  of  another's  labor  or  services,  which  he  has  no 
reason  to  suppose  were  gratuitous,  and  which  he  could 
or  not  accept  at  his  option,  the  law  will  imply  a  previous 
request  and  a  promise  to  pay.  Without  proof  of  the 
acceptance  of  benefits,  no  such  implication  will  obtain. 
In  the  case  at  bar  there  is  no  allegation  that  Acklev 
was  the  defendant's  place  of  residence,  no  statement 
that  he  accepted  or  received  the  paper,  no  claim  that  the 
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paper  was  sent  to  the  same  address  ae  appeared  upon 
the  subscription  list,  and  mo  showing  that  his  name  was 

upon  the  list  by  his  authority.  The  fact  that  the 
3  original  notice  was  served  upon  the  defendant  at 

Ackley  is  of  no  moment-  If  such  fact  could  be 
considered  in  aid  of  the  pleading,  it  affords  no  evidence 
that  Ackley  was  defendant's  place  of  residence.  The 
statutes  with  reference  to  service  of  notice  recognize  no 
smaller  governmental  subdivisions  than  counties.  Code 
1873,  sections  2602,  2604.  The  questions  presented 
should  each  be  answered  in  the  negative.  The  judgr- 
ment  is  therefore  reversed. 


John  B.  Ceandall,  Appellant,  v.  The  Des  Moines, 

Northern  &  Western  Railroad  Company 

AND  Thomas  Miller,  Sheriff. 

Railroads:  condemnation  of  additional  depot  grounds:  Condi- 
tions precedent.  Code  1873,  section  1241,  provides  that  a  railway 
corporation  may  take  and  hold  "so  much  real  estate  as  may  be 
necessary  for  the  location,  construction  and  convenient  use  of  the 
railway,  'i  he  land  so  taken  otherwise  than  by  the  consent  of  the 
owners,  shall  not  exceed  one  hundred  feet  in  width,  except  for 
wood  and  water  stations,  unless  where  greater  width  is  necessary 
for  excavation,  embankment  or  depositing  waste  earth."  Acts 
Twentieth  General  Assembly,  chapter  190,  section  1,  provides  that 
any  completed  and  operating  railway  company  "shall  have  power 
to  condemn  lands  for  necessary  additional  depot  grounds  in  the 
same  manner  as  is  provided  by  law  for  the  condemnation  of  the 
right  of  way,"  but  also  provides  that  before  such  condemnation 
the  company  shall  apply  to  the  railroad  commissioners  who  shall 
notify  the  land  owners,  and  certify  to  the  district  court  of  the 
county  the  amount  and  description  of  additional  lands  necessary 
for  the  company.  Held,  that  where  a  railroad  completed  and  in 
operation,  desires  land  one  hundred  feet  in  width  for  additional 
depot  grounds  the  action  of  the  commissioners  must  precede  the 
effort  to  CDndemn,  without  regard  to  whethar  the  land  already 
occupied  by  th3  compaay  Wii  obtainel  by  parchisa  or  coniamia* 
tioa 
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Appeal  from    Calhoun   District  Court. — Hon.   S.   M. 
Elwood,  Judge. 

Saturday,  Ootobbb  30,  1897. 

The  defendant  company  owns  a  line  of  road  from 
Dee  Moines  to  Fonda,  passing  through  Oalhoun  county. 
When  the  road  was  built,  the  company  building  it  pur- 
chased at  one  of  the  stations  a  strip  of  land  two  hun- 
dred feet  in  widtk,  and  located  thereon  its  depot  and 
side  tracks.  This  proceeding  is  to  condemn  an  addi- 
tional one  hundred  feet  in  width.  Proceedings  were 
had  to  that  end,  eo  that  a  jury  to  make  the  appraise- 
ment was  appointed;  and,  before  the  appraisement  was 
made,  a  preliminary  injunction  was  obtained  in  this 
suit  and  proceedings  stayed.  The  district  court  dis- 
missed the  petition,  and  dissolved  the  injunction,  from 
which  order  the  plaintiff  appealed. — Reversed. 

Stevenson  &  Lavender  for  appellant. 
Cummins^  Hewitt  &  Wright  for  appellee. 

Granoeb,  J. — The  following  is  a  part  of  the  law  for 
the  condemnation  of  priyate  property  for  works  of 
internal  improvement,  being  section  1241  of  the  CJode 
of  1873:  "Any  railway  corporation  organized  in  this 
state,  or  chartered  by  or  organized  under  the  laws  of 
the  United  States,  or  any  state  of  territory,  may  take 
and  hold,  under  the  provisions  of  this  chapter,  so  much 
peal  estate  as  may  be  necessary  for  the  location,  con- 
struction and  convenient  use  of  its  railway,  and  may 
also,  take,  remove  and  use  for  the  construction  and 
repair  of  .said  railway  and  its  appurtenances,  any  earth, 
gravel,  stone,  timber,  or  other  materials,  on  or  from 
the  land  so  taken;  the  land  so  taken  otherwise  than  by 
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the  confient  of  the  owners,  shall  not  exceed  one  hun- 
dred feet  in  width,  except  for  wood  and  water  etations, 
unless  where  greater  width  is  necessary  for  excavation, 
embankment,  or  depositing  waste  earth/'    It  is  con- 
ceded in  argument  that  the  additional  strip  of  land  is 
not  for  wood  or  water  stations,  or  for  excavation  or 
embankment  or  deposit  of  waste  earth.    The  only  other 
purpose  for  which  it  could  be  taken  by  the  company 
in  such  a  proceeding  would  be  "for  the  location,  con- 
struction, and  convenient  use  of  its  railways,"  and  such 
is  the  purpose  for  which  the  company  claims  the  right. 
Without  question,  the  additional  land  is  desired  for 
additional  depot  ground,  at  a  station  called  "Lohr- 
ville;"  and  there  is  no  dispute  but  that  the  additional 
land  is  needed  for  such  purposes.     The  following  is 
section    1,    chapter    190,    Acts    Twentieth    General 
Assembly:      "Any    railway    corporation    owning    or 
operating  a  completed  railway  in  the  state  of  Iowa, 
shall  have  power  to  condemn  lands  for  necessary  addi- 
tional depot  grounds  in  the  same  manner  as  is  provided 
by  law  for  the  condemnation  of  the  right  of  way;  pro- 
vided, that  before  any  proceedings  shall  be  instituted 
to  condemn  such  additional  grounds  the  railway  com- 
pany shall  apply  to  the  railway  commissioners,  who 
shall  give  notice  to  the  land  owner  and  examine  into 
the  matter  and  report  by  certificate  to  the  clerk  of  the 
district  court  in  the  county  in  which  the  land  is  situ- 
ated, the  amount  and  description  of  the  additional 
lands  necessary  for  the  reasonable  transaction  of  the 
business,  present  and  prospective,  of  such  railway  com- 
pany.    Whereupon  said  railway  company  shall  have 
power  to  condemn  the  lands  so  certified  by  the  commis- 
sioners."   The  contentions  arise  over  the  construction 
of  the  sections  of  the  law  quoted,  it  being  that  of  appel- 
lant that,  as  the  land  is  not  needed  for  wood  or  water 
stations,  nor  for  excavations,  embankment,  or  deposit 
of  earth,  the  company  is  only  entitled  to  one  hundred 
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feet  in  width  of  right  of  way,  whether  it  is  obtained  by 
purchase  ov  by  condemnation,  except  for  additional 
depot  grounds,  when  it  must,  ae  a  condition  precedent 
to  proceedings  to  condemn  for  euch  purpose  secure  the 
action  and  report  of  the  railway  commissioners. 
Appellee's  contention  is  that  the  purchase  by  the  com- 
pany of  lands  for  a  right  of  way  or  for  depot  grounds  is 
no  limitation  on  its  right  to  condemn  the  one  hundred 
feet  prescribed  by  the  statute;  that,  as  to  the  action  of 
the  commissioners,  the  law  has  no  application,  except 
when  it  is  sought  to  condemn  grounds  additional  to 
the  one  hundred  feet  that  has  been  condemned. 
Several  cases  are  cited  by  appellant  which  are  deter- 
mined upon  facts  that  do  not  give  them  force  or  author- 
ity in  this  case.  The  case  relied  upon  by  appellee  is 
that  of  Stark  v.  Railroad  Co.,  43  Iowa,  501.  It  is  said 
by  appellant  that  the  case  is  not  in  point,  because  the 
record,  as  seen  by  a  reference  to  the  abstract,  shows 
that  the  application  in  that  case  was  to  condemn  the 
land  for  wood  and  water  stations.  We  have  examined 
the  record,  and  the  use  for  which  the  land  wa^  sought 
was  for  the  "convenient  use  of  said  railroad,  and  for 
wood  and  water  stations."  The  opinion,  in  terms, 
makes  no  reference  to  wood  and  water  stations;  and 
how  much  weight  was  given  that  particular  fact  in 
reaching  the  conclusion  does  not  appear.  There  is 
reason  to  think  the  conclusion  was  reached  independent 
of  such  considerations,  because  of  such  want  of  refer- 
ence and  the  general  thought  of  the  opinion.  The  law 
contemplates  that  a  company  constructing  its  line  of 
railroad  may  have,  for  a  just  compensation,  a  right  of 
way  one  hundred  feet  in  width.  The  theory  of  the  law 
is,  as  to  its  acquisition,  that  it  shall  be,  first,  by  an 
agreement  with  the  owner  for  the  grant  and  the  com- 
pensation to  be  paid.  If  the  grant  is  refused,  the  law 
makes  it;  and,  if  there  is  a  failure  to  agree  upon  com- 
pensation, the  law  provides  a  way  for  its  adjustment. 
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If  we  have  appellee's  position  correctly,  it  is  that  in 
caees  where  the  landowner  grants  the  right  of  way  by 
a  deed  therefor,  so  that  it  is  called  a  "purchase,*^  such 
a  grant  is  no  limitation  on  the  company  to  afterwards 
take  one  hundred  feet  more  by  condemnation  for  the 
convenient  use  of  the  road;  but,  if  the  landowner  so 
refuses,  that  an  assessment  is  made  by  a  jury,  and  the 
right  of  way  is  thus  taken,  then  the  limit  of  the  law 
applies,  and  no  more  can  be  taken  by  condemnation  for 
such  use.  We  speak  now  of  the  right  of  way  generally, 
without  reference  to  depot  grounds,  where  more  than 
the  one  hundred  feet  are  needed. 

It  seems  to  us  that  appellee's  contention  embraces 
questions  not  necessarily  involved  in  this  case.  The 
section  providing  for  a  right  of  way  for.  the  construc- 
tion of  a  road  and  the  one  providing  for  additional 
depot  grounds  should  be  construed  together.  The 
general  law  as  to  rights  of  way  for  railroads,  and 
the  manner  of  obtaining  them,  has  reference  mainly  to 
the  location  and  construction  of  the  road,  so  as  to  put 
it  in  operation  when  it  is,  in  legal  contemplation,  a 
"completed  railway.''  Before  the  proceeding  in  ques- 
tion, to  condemn,  the  defendant  company  was  operating 
a  completed  railway  in  Iowa,  and  at  the  point  in  ques- 
tion it  had  its  depot  and  side  tracks.  Had  the  land,  at 
this  particular  point,  been  obtained  by  condemnation 
proceedings,  there  would  be  no  question  but  that 
before  the  proceedings .  to  condemn  for  additional 
depot  grounds,  there  must  have  been  the  action  of  the 
railway  commissioners  as  a  condition  precedent.  The 
entire  subject  is  on  of  legislative  control,  and  the  Act 
of  the  Twentieth  General  Assembly  providing  for  such 
action  by  the  railway  commissioners  makes  no  limita- 
tions on  their  right  to  act,  except  that  it  must  be  a 
"railway  corporation  owning  and  oi)erating  a  com- 
pleted railway  in  the  state  of  Iowa."    There  is  nothing 
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in  the  act  to  indicate  a  legislative  pnrpoee  to  ^s- 
tinguish  between  cases  in  which  the  right  of  way,  at 
the  point  in  queetion,  was  obtained  by  a  pnrchaee  of 
the  land,  or  by  condemnation.  It  is  as  much  a 
completed  railway  in  one  case  as  in  the  other, 
and,  in  exfwress  terms,  the  law  is  made  applicable 
to  a  completed  railway  in  operation.  With  the 
most  liberal  construction  placed  on  section  1241 
of  the  Code  of  1873,  permitting  the  company  to 
take  and  hold  so  much  real  estate  as  may  be  necessary 
for  its  location,  construction,  and  convenient  use,  it 
still  remains  that  the  Act  of  the  Twentieth  Generai 
Assembly  ingrafts  on  it  the  modification  that  if  the  tobA 
16  completed  and  in  operation,  and  the  laad  is  for  addi- 
tional depot  grounds,  the  action  of  the  commissioners 
must  precede  the  effort  to  condemn.  In  dismissing  tiie 
petition  and  dissolving  the  in j  unction  the  court  erred. — 
Reversed. 


Bmma  Klaes  v.  Constanob  Elass  and  B.  F.  Jbss, 
Appellants. 

ilimonr  Decree:    SBTTiNe  Asn>E.    A  decree  for  alimony  obtained 

1  by  a  husband  in  a  suit  for  divorce,  in  which  his  wife  did  not 

2  appear,  upon  false  testimony  that  the  land  awarded  as  alimony 
was  purchased  with  the  husband's  money,  though  the  title  was  in 
the  wife,  will  be  set  aside  in  a  suit  brought  for  that  purpose. 

RusBAND  AND  WIFE:  Liability  for  attorneys' fees.  The  defendant  in 
1  a  divorce  action  is  liable  for  a  personal  judgment  for  the  services 
5  of  the  attorney  of  plaintiff  in  securing  the  divorce,  where  she 
procures  an  award  of  alimony  made  to  plaintiff  and  a  mortgage 
from  plaintiff  to  his  attorney  in  payment  of  the  tatter's  con- 
tingent interest  in  the  alimony  decreed,  to  be  set  aside  because  the 
award  was  obtained  through  plaintiff's  false  testimony. 

Bona  fide  purchaser.  A  client  contracted  to  pay  his  attorney  one- 
half  the  alimony  which  might  be  recovered  in  a  divorce  suit 

1  brought  by  the  client.  A  divorce  having  been  secured,  and  cer- 
tain land,  title  to  which  was  in  the  wife,  having  been  awarded  as 

8  alimony,  the  client  gave  his  attorney  a  mortgage  on  the  property 
Vol.  103  la— 44 
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to  secure  said  contract  and  certain  advances  made  by  the  attor- 
ney. The  decree  for  alimony  was  thereafter  set  aside  for  fraud. 
ffeldf  that  the  attorney  v^as  not  a  6o»a^(ie  mortgagee,  beyond  the 
amount  of  his  advances,  the  rest  of  the  consideration  having 
failed  by  reason  of  the  fact  that  the  decree  awarding  alimony  was 
set  aside. 

Appeal  from  Dubuque   District    Court. — Hon.    J.    L. 
HusTED,  Judge. 

Saturday,  Ootobbe  30, 1897. 
« 
Suit  in  equity  to  set  aeide  a  decree  for  alimony  ren- 
dered in  an  action  for  divorce,  wherein  Constance  Klaes 
was  plaintiff  and  tiie  plaintiff  herein  was  defendant; 

also,  to  set  aside  a  mortgage  given  by  Constance 
1  Klaes  to  R.  P.  Jess  on  the  twenty-sixth  day  of 

January,  1895,  covering  certain  property  which 
was  awarded  the  mortgagor  as  alimony  in  the  divorce 
suit  Jess  tionteeted  appellee's  rig'ht  to  have  the  decree 
set  afidde,  and  further  pleaded  that  he  took  his  mortgage 
in  good  faith.  He  also  pleaded  that  api)ellee  and  her 
husband  had  entered  into  a  conspiracy  to  defraud  bim 
by  bringing  this  suit,  and  further  pleaded  an  estoppel. 
The  trial  court  set  aside  the  decree  awarding  alimony, 
canceled  the  mortgage  upon  the  property,  but  gave  Jess 
judgment  against  the  plaintiff  for  the  sum  of  one 
hundred  jSfty  dollars.  Plaintiff  and  Jess  both 
appeal.  As  Jess  first  perfected  his  appeal,  he  will  be 
called  the  appellant. — Affirmed. 

R.  F.  Jess  pro  se,  appellant. 
Lyon  &  Lenehan  for  appellee. 

Deemer,  J. — On  the  twenty-fifth  day  of  January, 
1895,  Constance  Klaes  obtained  a  divorce  in  the  district 
court  of  Dubuque  county,  from  his  wife  Emma  Klaes,  on 
the  ground  of  adultery.    The  court  also  awarded  him, 
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as  pennanent  alimony,  certain  lots  in  the  city  of 
Dnbuque,  which,  he  claimed  in  his  petition,  and  sup- 
ported by  his  oath  upon  the  trial,  were  purchased  with 
his  own  money,  althoug'h  the  legal  title  stood  in  the 
name  of  hi«  wife.  On  the  next  day  Constance  Klace 
mortgaged  the  said  lots  to  the  appellant  to  secure  a  note 
for  the  sum  of  one  thousand  five  hundred  dollars.  This 
note  was  given  to  represent  one-half  the  value  of  the 
property  secured  in  the  divorce  proceedings,  under  an 
agreement  by  the  terms  of  which  Jess,  who  was  the 
attorney  for  plaintiff  in  those  proceedings,  should 
have  one-half  of  what  was  recovered  as  alimony. 
.  Notice  of  the  divorce  suit  was  served  by  publication, 
the  appellee  at  that  time  being  in:  California.  Soon 
after  appellee  learned  of  the  decree,  she  returned  to 
Iowa,  and  commenced  this  proceeding  to  set  aside  the 
decree  in  so  far  as  it  awa-rded  the  husband  alimony,  and 
to  cancel  the  mortgage  upon  the  lots.  The  petition 
recites  that  the  decree,  in  so  far  as  it  relates  to  alimony, 
was  based  upon  fraud  and  i)erjury  committed  by  Con- 
stance Klaes  in  obtaining  the  order.  She  claims  that 
the  lots  were  purchased  with  her  own  money,  and  that 
her  husband  furnished  no  part  of  the  consideration 
therefor;  that  her  husband  was  a  drunkard  and  a  spend- 
thrift, and  that  he  contributed  nothing  to  the  purchas? 
of  the  property  in  controversy,  or  to  any  other  property 
which  she  at  that  time  claimed  to  own;  and  that  the 
mortgage  to  Jess  was  fraudulent  and  void,  and  without 
any  i^onsideration  other  than  a  reasonable  attorney's 
fee,  which  appellee  avers  should  not  exceed  the  sum  of 
fifty  dollars.  Constance  Klaes  appeared,  and  filed 
written  cx)nsent  to  setting  aside  the  order  for  alimony. 
Appellant  denied  the  allegations  of  appellee-s  petition, 
and  further  stated  that  he  was  a  good-faith  purchaser 
of  the  lots,  for  value,  to  the  extent  of  his  mortgage  inter- 
est.   He  also  alleged  -that  appellee  and  her  husband  are 
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now  conspiring  to  cheat  and  wrong  appellant  out  of  his 
note  and  mortgage.  Appellant  also  pleaded  an  estoppel 
based  upon  the  fact  that,  after  his  suit  was  commenced, 
Constance  Klaes  executed  and  delivered  a  quit-claim 
deed  of  the  property  to  his  wife,  the  appellee  herein. 
Defendant  Klaes,  in  his  petition  for  divorce,  alleged 
that  the  lots  in  question  were  purchased  with  his  own 
money,  except  to  the  extent  of  about  one  hundred  and 
fifty  dollars;  that  the  said  lots  were  the  homestead  of 
the  family,  and  that  the  title  was  allowed  to  remain  in 
his  wife  because  of  his  belief  in  her  honesty  and  fidelity; 
that  appellee  was  worth  from  eight  to  nine 
thousand  dollars  when  she  left  Dubuque;  and  that 
he  (Constance)  had  always  devoted  his  earnings 
to  the  support  of  his  wife.  The  prayer  of  the  petition 
was  that  he  be  divorced,  and  awarded  the  lots  in  con- 
troversy as  his  permanent  alimony.  The  evidence  given 
by  Klaes  in  his  own  behalf  was  in  support  of  these 
allegations,  and  at  the  conclusion  of  the  trial  the  court 
granted  his  prayer  for  relief. 

The  evidence  introduced  upon  the  trial  of  this 

action  shows  that  the  testimony  given  by  plaintiff  in 

the  divorce  proceeding  was  false  and  untrue;  that  he 

neither  purchased  the  proi)erty,  nor  paid  any- 

2  thing  for  the  improvement  thereof;  that  he  did 
nothing  towards  the  support  of  the  family,  and 

was,  in  sooth,  a  drunkard  and  spendthrift  This  show- 
ing calls  for  the  setting  aside  of  the  decree,  in  so  far  as 
it  relates  to  the  alimony,  unless  appellant  Jess  is 
entitled  to  protection  under  his  mortgage.  Whitcomb 
V,  Whitcomb,  46  Iowa,  437;  Rush  v.  Rush,  46  Iowa,  648; 
Whetstone  v.  Whetstone,  31  Iowa,  276.  Appellant 
claims  that  he  is  an  innocent  purchaser  of  the  property, 
and  that  his  rights  under  the  mortgage  should 

3  not  be  disturbed.    We  are  abundantly  satisfied 
that  he  had  an  arrangement  with  Constance 

Klaes  by  which  he  was  to  receive  as  compensation  for 
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his  services,  one-half  of  the  alimony  recovered;  and  it 
further  appears  that  the  mortgage  which  appellee 
attacks  was  made  to  secure  the  fulfillment  of  this  con- 
tract. At  the  time  the  mortgage  was  executed,  Jess 
gave  Constance  Klaes  a  contract,  by  the  terms  of  which 
he  was  to  surrender  the  note  and  mortgage  upon  a  con- 
veyance to  him,  by  warranty  deed,  of  an  undivided  one- 
half  interest  in  the  lots.  The  lots  were  valued  at  two 
thousand,  five  hundred  dollars,  but  the  note  was  for 
one  thousand,  five  hundred;  two  hundred  and 
fifty  dollars  more  than  Jess'  claim.  This  excess  was  to 
be  advanced  to  Klaes  to  pay  certain  claims  against 
him  him.  Pursuant  to  this  agreement,  Jess  paid  him 
seventy-two  dollars  and  seventy -five  cents.  Now,  as  we 
have  said,  this  note  and  mortgage  were  given  to  secure 
the  contract  by  which  Klaes  agreed  to  give  Jess  one- 
half  the  alimony  recovered,  and  to  secure  advances, 
and  for  no  other  purpose.  It  is  likely  true  that,  to  the 
extent  of  the  advances  made,  Jess  is  a  bona  fide  holder. 
But  he  is  not  such  holder  as  to  the  remainder,  for  the 
reason  that  the  consideration  has  failed.  While  the 
lots  were  at  one  time  awarded  to  Klaes  as  permanent 
alimony,  yet  the  decree  has  been  corrected,  and  Klaes 
has  in  fact  recovered  nothing.  The  original  order  and 
decree  were  subject  to  timely  attack,  and  a  mortgage 
executed  as  this  one  was  is  not  exempt  from  the  results 
of  such  an  attack.  It  was  given  to  represent  the  ali- 
mony recovered.  If,  in  the  end,  .  no  alimony  was 
recovered,  then  the  mortgage  was  without  considera- 
tion. It  is  not  a  case  where  one  purchases  property 
decreed  to  another  as  alimony,  without  notice  of  any 
defects  in  the  decree,  paying  a  valuable  consideration 
therefor,  but  rather  a  contract  made  on  the  strength 
of  the  recovery  of  a  certain  amount  as  alimony,  which 
recovery  is  afterwards  set  aside  and  held  for  naught. 
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In  fiucli  latter  cn&e  the  mortgage  is  without  confiidera- 

tion,  and  is  subject  to  all  legal  defenses  existing  against 

it.     There  is  no  merit  in  appellant's  claim  of 

4  estoppel.    Appellee  m  not  relying  upon  the  quit- 
claim deed  from  her  husband,  and,  if  she  were^ 

there  ifi  an  express  declaration  in  the  deed  that  appel- 
lant's mortgage  is  void.  Nor  do  we  find  sufficient  evi- 
dence of  fraud  and  collusion  between  Constance  Klaes 
and  his  wife  to  j  ustif  y  us  in  refusing  the  relief  she  prays. 
Appellant  says  in  argument  that  he  does  not  claim  the 
one  thousand,  five  hundred  dollars  called  for  by  the 
mortgage,  but  that  he  is  entitled  to  one  thousand,  two 
hundred  and  fifty  dollars,  and  interest  on  the  note;  to 
one  hundred  dollars  claimed  to  have  been  advanced  to 
one  Hoeffling;  and  to  seventy-two  dollars  and  seventy- 
five  cents  paid  to  Klaes.  We  may  observe,  in  passing, 
that  there  is  no  evidence  that  Jess  advanced  any  money 
to  Hoeffling.  We  have  disposed  of  his  claim  to  the  one 
thousand,  two  hundred  and  fifty  dollars  by  showing 
that  the  consideration  for  it  has  failed,  and  we  take  up 
the  claim  for  money  advanced  in  the  next  division  of 
this  opinion. 

II.  Emma  Klaes  appeals  from  the  order  of  the 
court  allowing  Jess  a  judgment  for  one  hundred 
fifty  dollars  and  costs  against  her.  Seventy-two 
dollars  and  seventy -five  ce(nts  of  this  amount  was^ 
properly  allowed  because  of  advancements  made  by 
Jess  upon  the  strength  of  the  mortgage.     The 

5  remainder  was,  no  doubt,  allowed  as  attorney's 
fees  in  securing  the  divorce.    The  evidence  fully 

justified  this  allowance,  and  the  court,  under  the  cir- 
cumstances disclosed,  did  not  err  in  taxing  it  to  the 
plaintiff.  The  mortgage  might  have  been  held  a  valid 
lien,  to  the  extent  of  these  allowances,  but  the  court 
did  not  see  fit  to  so  order;  and,  as  no  complaint  is 
grounded  upon  this  omission,  there  is  no  occasion  to 
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consider  the  question  further.  The  evidence  shows 
that  appellant's  services  were  well  worth  the  amount 
allowed.    The  decree  of  the  district  court  is  affirmed. 


J.  W.  Neasham.  Appellant,  v.  Anna  I.  MoNair.  gf  g| 

Pamily  expenses:  Husband  and  wife.  A  diamond  shirt  stud  pro- 
cured for  personal  use,  and  actually  used  and  worn  by  a  husband, 
is  a  family  expense  within  the  meaning  of  Code,  section  2214, 
charging  family  expenses  upon  the  property  of  both  husband  and 
wife,  or  either  of  them. 

Robinson,  J.,  dissenting. 

Ajppeal  from    Wapello  District   Court. — Hon^  F.  W. 
EicHBLBERGER,  Judge. 

Saturday,  October  30, 1897. 

The  i)eti'tion  alleges  that  the  defendants  are  hus- 
band and  wife,  a  family  of  large  fortune,  high  social 
rank,  and  luxurious  habits;  that  O.  E.  M<!Nair  pur- 
chased an  article  of  jewelry  for  his  personal  use  and 
adornment,  and  used  the  same  for  such  purpose;  that 
he  afterward  executed  a  note  therefor,  no  part  of  which 
has  been  paid.  It  was  admi'tted  that  the  article  referred 
to  is  a  diamond  shirt  stud.  Anna  I.  McNair  demurred 
on  the  ground  that  such  stud  is  not  an  expense  for  the 
payment  of  which  she  is  liable.  The  plaintflf  elected  to 
stand  on  the  ruling  by  which  the  demurrer  was  sus- 
tained, and  appeals  from  the  judgment  dismissing  the 
petition. — Reversed. 

Work  &  Lewis  for  appellant. 

W.  S.  Coen  for  appellee. 

Ladd,  J. — Is  a  diamond  shirt  stud,  worn  by  the 
husband  for  personal  use  and  adornment,  an  expense 
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of  the  family,  for  which,  the  wife  may  be  liable?  Sec- 
tion 2214  of  the  Code  of  1873  provides 'that  "the  expense 
of  the  family  and  the  education  of  the  children  are 
chargeable  upon  the  property  of  both  husband  and 
wife,  or  either  of  them,  and  in  relation  thereto  they  may 
be  eued  jointly  or  separately."  At  common  law  the 
linsband  was  liable  for  any  expense  incurred  in  the 
clothing  and  maintenance  of  the  wife  and  children, 
suitable  to  his  situation  in  life.  The  term  "necessaries" 
was  not  confined  to  food  and  clothing,  but  was  con- 
strued to  include  articles  of  utility  and  ornament  ordi- 
narily enjoyed  by  families  of  persons  of  estate  and  sta- 
tion similar  to  that  of  the  husband.  The  wife,  however, 
was  not  chargeable  for  necessaries^  and  there  was  no 
remedy  for  articles  purchased  by  her  and  used  in  the 
family,  when  mot  included  in  that  term.  The  statute 
obviates  determining  the  vexatious  question  of  what 
are  necessaries,  and  affords  an  adequate  remedy 
against  both  husband  and  wife.  Smedley  v.  Felt,  41 
Iowa,  588;  Schrader  v.  Hoover,  80  Iowa,  243;  Blachley 
V.  Labaj  63  Iowa,  22;  Devendorf  v.  Emerson,  66  Iowa, 
698.  The  expense,  however,  is  limited  to  that  of  the 
family,  and  must  have  been  incurred  for  something 
used  therein,  or  kept  for  use  of  or  beneficial  thereto,  and 
may  include  articles  which  enhance  domestic  comfort 
and  increase  social  enjoyment.  Fitzgei'ald  v.  McCarty, 
55  Iowa,  702;  Smedley  v.  Felt,  supra.  In  the  latter 
caee  a  piano  was  adjudged  a  family  expense.  "Family" 
is  defined  as  a  collective  body  of  persons  who  live  in  one 
home,  under  one  head  or  manager.  Menefee  v.  Chesley, 
98  Iowa,  55,  and  authorities  cited.  That  husband  and 
wife,  when  living  together,  as  they  are  presumed  to  do, 
are  both  members  of  the  family,  and  included  in  this 
definition,  will  not  be  questioned.  Necessaries  for 
which  the  husband  was  liable  will  certainly  now  be 
conceded  to  be  a  part  of  the  family  expense.    Clothing 
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seems  to  have  been  treated  as  such.  Finn  v.  Rose,  12 
Iowa,  565;  Devendorf  v.  Emerson,  supra;  Smedley  v. 
Felt,  supra.  It  is  said  that  this  is  beneficial  to  each 
member  only,  and  not  to  the  entire  household.  The 
clothing  of  every  member  is  a  source  of  comfort  and 
enjoyment  to  all.  It  is  as  essential  as  the  food  placed 
on  the  table.  Indeed,  the  service©  of  a  physician  to  one 
member  of  the  family  have  been  deemed  a  family 
expense;  and  so  a  watch  and  chain  us-ed  by  the  wife  and 
daughter  only.  Schrader  v.  Hoover,  supra;  Marquardt 
V.  Flaugher,  60  Iowa,  148.  Wearing  apparel  is  not  con- 
fined in  its  meaning  to  clothing,  but  includes  the  idea  of 
ornamentation  as  well.  A  watch  and  chain  have  been 
adjudged  such.  Brown  v.  Edmonds,  8  S.  D.  271  (66  N. 
W.  Rep.  310);  McClung  v.  Stewart  — Ov.  —  (8  Pac.  Rep. 
447);  Bumpus  v.  Maynard,  38  Barb.  626.  Ci  nlra,  s:^ 
Smith  V.  Rogers,  16  Ga.  480;  Rothschild  v,  Boelter,  18 
Minn,  331;  Gooch  v.  Gooch,  33  Me.  535;  Sawyer  v.  Saw- 
yer, 28  Vt.  252.  See  29  Am.  &  Eng.  Enc.  Law,  38.  In 
Sawyer  v.  Sawyer,  supra,  a  breastpin  is  held  to  be  a 
part  of  the  wearing  apparel  of  a  deceased  husband, 
which,  under  the  Vermont  statute,  goes  to  the  widow. 
But  the  supreme  court  of  New  Hamps:hire  adjudged  a 
breastpin  "not  to  be  wearing  apparel  necessary  for  the 
debtor  and  his  family."  Towns  v.  Pratt,  66  Am.  Dec. 
726.  The  question  of  value  and  necessity  is  somewhat 
controlling  in  some  of  the  cases  peferred  to.  By  "wear- 
ing apparel"  is  usually  meant  clothing  and  garments 
protecting  the  persons  from  exposure,  and  not  articles 
of  ornament  merely.  Originally  it  included,  not  only 
the  vesture,  but  all  the  ornaments  and  decorations 
worn  with  it.  That  jewelry,  when  of  no  purpose  other 
than  that  of  ornament,  as  a  ring,  will  not  be  so  classi- 
fied, may  be  conceded.  But  if  it  serves  the  double 
purpose  of  being  an  article  of  use,  in  fastening  the  gar- 
ments, or  otherwise,  and  also  of  adornment  to  the  per- 
gon^  there  appears  no  good  reason  for  not  adjudging  it 
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a  part  of  the  wearing  apparel;  else  much  that  is  pleas- 
ing in  dress  must  be  excluded  from  the  mtaning  of  the 
word,  as  generally  accep'ted.  The  ornamentation  of  a 
lady's  wardrobe  is  of  little  ut  I'ty,  yet  it  is  alway.^ 
in<?luded  in  the  term.  If  an  article  of  jewelry  is  used 
with,  and  as  a  part  of  the  clothing,  it  may  well  be 
deemed  a  portion  of  the  wearing  apparel.  It  may  thus 
serve  as  necessary  and  useful  a  purpose  aa  the  gar- 
ments themselves.  Articles  of  jewelry  were  often 
adjudged  necessaries  for  which  the  husband  was  liable 
at  common  law.  Rajfnes  v.  Bennett,  114  Ma?8.  424; 
Porter  v.  Briggs,  38  Iowa,  166.  The^e  are  quite  as  com- 
monly worn  by  many  people  as  the  clothing  that  covers 
them.  The  make  of  a  shirt  or  the  taste  of  the  wearer 
may  be  such  as  to  require  some  kind  of  a  button  or  stud. 
If  the  inexpensive  pearl  were  used,  no  one  would  ques- 
tion the  propriety  of  making  it  a  family  charge.  But  it 
might  be  as  much  out  of  place  in  the  shirt  front  of  a 
person  of  fashion  or  fortune  as  a  diamond  in  that  of 
one  who  earns  his  bread  by  the  sweat  of  his  face.  It 
the  cost,  the  utility,  or  the  necessity  is  to  be  the  cri- 
terion, then  the  line  must  be  drawn  on  many  articles  of 
furniture,  clothing,  and  food.  What  ^hall  be  the  deli- 
cacies of  the  table,  the  adornments  of  the  person,  and 
the  character  of  the  furnishings^  must  be  left  to  the 
better  judgment  and  discretion  of  each  family,  which 
is  presumed  to,  and  ordinarily  does^  act  as  a  unit  in 
such  matters.  Many  families  would  have  no  use  for 
terrairin,  silks  and  satins,  or  Smyrna  rugs,  or  costly 
jewelry,  and  in  sueh  cases  neither  husband  nor  wife 
would  be  liable  for  indebtedness  incurred  by  the  other 
therefor.  But,  if  these  are  purchased  for  and  used  in 
the  family,  it  is  not  perceived  on  what  ground  they 
may  not  be  deemed  a  family  charge.  Under  our  statute, 
there  is  no  occasion  for  inquiry  as  to  the  cost  or  neces- 
sity. Nor  is  there  better  reason  to  investigate  the  char- 
acter or  value  of  a  button  or  stud  worn,  in  determining 
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whether  it  is  a  family  expense,  than  that  of  a  costly 
dress,  an  artistically  trimmed  bonnet,  or  a  silk  hat.  The 
article  may  be  unnecessary,  or  such  as  the  family  ought 
to  haye  dispensed  with,  or  of  no  actual  utility;  still,  if 
purchased  for  and  u«ed  in  the  family,  the  liability  of 
the  wife  cannot  be  avoided.  Dodd  y.  St.  John,  22  Or. 
250  (29  Pac.  Rep.  618).  If  the  diamond  stud  was  worn 
by  the  defendant's  husband,  as  is  alleged,  for  personal 
use,  as  well  as  adornment,  it  is  an  expense  such  as  ia 
contemplated  by  the  statute.  Nor  does  such  a  holding 
involve  necessary  hardship.  It  is  said  in  the  petition 
that  the  McNairs  are  a  family  of  large  fortune,  high 
social  rank,  and  luxurious  habits.  If  this  be  true,  the 
jewelry  may  well  be  deemed  appropriate  to  their  situa- 
tion in  life,  and  a  source  of  no  inconsiderable  outlay  in 
maintaining  the  family  according  to  their  station,  and 
in  harmony  with  their  associations.  The  price  of  a 
diamond  shirt  stud  will  not  in  all  cases  be  a  family 
expense,  but  where  procured  for  personal  use,  and 
actually  used  and  worn  by  the  husband,  it  becomes 
©ueh.  The  same  rule  must  be  applied  to  the  diamond 
and  the  pearl,  to  the  rich  and  the  i>oor. — Reversed. 

Robinson,  J.  (dissenting). — I  do  not  agree  to  what 
is  eaid  in  support  of  the  conclusion  of  the  majority. 


State  of  Iowa  v.  Elias  Doty,  Appellant. 

Bale  op  obscene  photographs:  Criminal  law.  A  photographer 
who  took  the  pictures  of  two  women  who  exposed  themselves 
when  naked  before  the  camera;  and  of  one  of  tliem  alone,  when 
nude,  and  delivered  the  pictures  to  them,  receiving  pay  there- 
for, is  guilty  of  selling  obscene,  lewd,  indecent  or  lascivious 
photographs,  within  the  meaning  of  Acts  Twenty-first  General 
Assembly,  chapter  177,  section  1. 
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Appeal  from  Linn  District  Court. — Hon.  William  G. 
Thompson,  Judge. 

Wednesday,  December  15,  1897. 

The  defendant  was  convicted  of  the  crime  of  keep- 
ing for  sale  and  selling  obscene  pictures,  and  was 
adjudged  to  pay  a  fine  of  fifty  dollars  and  costs.  From 
that  judgment  he  appeals. — Affirmed. 

Elias  Doty  for  appellant. 

Milton  Remlet/j  attorney  general,  for  the  state. 

Robinson,  J. — The  admitted  facts  in  regard  to  the 
transaction  in  question  are  as  follows:  The  defendant 
carried  on  in  Cedar  Rapids  a  picture  gallery  called  the 
"Riverside  Studio.''  While  thus  engaged,  two  women 
applied  to  him  to  take  pictures  of  themselves,  and  he 
complied  with  their  request,  and  made  several  tin  type 
pictures  of  them.  One  of  the  pictures  was  taken  of 
both  women,  and  another  of  one  of  them,  when  nude. 
The  irictures  were  completed  by  the  defendant,  and 
delivered  to  the  women,  who  paid  him  twenty-five  cents 
for  each  picture.  It  is  clear,  and  not  denied,  that  the 
pictures  taken  of  the  women  when  nude  were  obscene. 
The  def endant  was  convicted  under  section  1  of  chapter 
177  of  the  A<!ts  of  the  Twenty-first  General  Assembly, 
which  contains  the  following:  "Whoever  sells,  or  oflfei's 
for  sale  or  gives  away  ♦  ♦  ♦  any  obscene,  lewd, 
indecent,  or  lascivious  books,  pamphlets,  paper  draw- 
ing, lithograph,,  engraving,  picture,  photograph,  model, 
cast,  or  any  instrument  or  article  of  indecent  or 
immoral  use,  *  *  *  on  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  more  than  one  thousand 
dollars,  nor  less  than  fifty  dollars,  or  by  imprisonment 
in  the  county  jail  not  more  than  one  year,  or  both  such 
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fine  and  imprisonment  at  the  discretion  of  the  court.-' 
It  is  the  theory  of  the  appellant  that  he  did  not  keep 
for  sale,  nor  sell,  nor  giveaway,  the  pictures,  within  the 
meaning^  of  the  statute;  that  what  he  did  was  merely  to 
make  the  pictures,  the  indecent  portions  of  wMch  were 
furnished  by  the  women  represented.  The  theory  does 
not  find  support  in  the  facts  of  the  case,  nor  is  it  rea- 
sonable. The  women  desired  and  bargained  for  the 
obscene  pictures,  and  that  they  contributed  to  the  pic- 
tures by  exposing  themselves,  when  naked,  before  the 
camera,  did  not  affect  the  character  of  the  transaction. 
The  products  of  that  exposure  and  of  the  materials  and 
skill  used  by  the  defendant  were  the  obscene  pictures. 
If  it  be  true  that  the  women  had  some  rights  in  the 
pictures  before  they  were  delivered,  as  a  right  to  pre- 
vent their  use  or  delivery  to  other  persons, — a  question 
we  do  not  decide, — 'the  fact  did  not  give  the  women  any 
right  to  possess  the  pictures  before  the  purcliase  price 
had  been  paid.  Until  that  time  the  pictures  belonged 
to  the  defendant,  and  his  liability  for  the  sale  was  nnt 
affected  by  the  fact  that  his  ownership  may  have  been 
qualified  by  some  rights  possessed  by  the  women.  When 
he  delivered  the  pictures  to  them,  and  received  in  return 
twenty-five  cents  for  each  picture,  he  sold  them  within 
the  meaning  of  the  statute,  and  the  fact  that  he  made 
them  was  an  aggravation  of,  rather  than  a  defense  to, 
the  <Time  of  which  he  was  convicted.  No  excuse  for 
what  he  did  is  shown  or  attempted.  When  the  women 
applied  for  the  pictures,  they  told  him  they  had  a  bet 
with  a  man,  whom  they  named,  to  the  effect  that  they 
dared  to  have  pictures  taken  of  themselves  when  nude. 
No  que.stion  as  to  the  development  of  art,  or  the  dissem- 
ination of  useful  knowledge  for  lawful  purposes,  is 
involved  in  the  case,  and  we  have  no  occasion  to  deter- 
mine Whether  the  acts  of  the  defendant  would  have 
been  sanctioned  by  law  under  any  circumstances.    That 
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his  act  in  sellinjr  the  obscene  pictures  he  had  made, 
under  the  facts  admitted  in  this  case,  was  a  violation  of 
law,  is  clear.  The  views  we  have  expressed  dispone  of 
all  the  questions  presented  for  our  consideration.  We 
do  not  find  that  the  district  court  erred  in  refusing 
instructions  to  the  jury  asked  by  the  defendant,  nor  in 
the  charge  given,  and  its  judgment  is  affirmed. 


State  of  Iowa  v.  Frank  Jackson,  Appellant. 

Kanglaiigrhter:  evidence.  It  appeared  that  after  defendant  and  W 
had  an  altercation  with  deceased,  and  the  latter  became  separated 
from  them,  they  went  into  the  street  to  meet  him.  There  was 
1  evidence,  though  it  was  contradicted,  that  W  urged  that  he  and 
defendant  get  out  of  deceased's  way;  that  defendant  opposed  that 
course;  and  that,  when  they  met  deceased  in  the  street,  deceased 
was  knocked  down  and  stunned  by  defendant,  and  was  pounded 
on  the  head  by  W,  without  any  effort  by  defendant  to  interfere. 
Death  was  caused  by  the  blow  struck  by  W.  Rtld^  that  the  evi- 
dence supported  a  verdict  of  manslaughter. 

Inclui'ed  Oflfensps:  instructions.  Where  an  indictment  charges 
murder  in  the  flrst  degree,  and  there  is  evidence  showing  the  ele- 
ments of  that  crime,  it  is  not  error  to  instruct  as  to  murder  in  the 
5  first  and  second  degrees,  though  a  verdict  of  murder  in  either 
degree  might  be  set  aside,  as  not  sustained  by  the  evidence;  since 
it  is  only  when  tlie  evidence,  '^without  conflict,"  does  not  prove 
the  essential  elements  of  the  higher  offense,  that  it  is  error  to 
submit  an  issue  as  to  it. 

Corroboration:    instruction.    An  instruction  given  to  the  jury  in  a 
murder  trial,  that  a'conviction  could  not  be  had  on  the  uneorrob- 
4    orated  testimony  of  an  accomplice,  is  not  erroneous  in  not  speci- 
fying in  what  particular  the  evidence  of  such  accomplice  must  be 
corroborated. 

ETidcnce:  admissions  Where  there  was  evidence  of  verbal  admis- 
sions, it  was  not  error  to  fail  to  instruct  that  verbal  admissions 
3  should  be  received  with  great  caution,  where  the  statement*  were 
made  deliberately  and  understandingly,  in  a  conversation  in 
which  defendant's  purpose  was  to  state  the  particular  facts  of  his 
connection  with  the  affray. 

Impeachment:    instruction.    There  was  some  evidence,  by  way  of 
contradictions,  affecting  the  credibility  of  W,  who  was  a  witness 
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for  the  state  and  defendant's  accomplice;  and  there  was  impeach- 
ing evidence  directed  to  the  general  character  of  the  defendant, 
who  was  a  witness  for  himself,  and  of  L,  who  was  a  witness  for 
the  state.  The  court  charged  that,  if  the  general  character  of 
2  either  of  the  two  witnesses  was  bad,  the  jury  should  consider  that 
fact  only  in  weighing  his  evidence;  and,  that,  if  the  jury  found 
that  the  character  of  defendant  was  bad,  that  fact  could  right- 
fully be  considered  only  in  determining  the  weight  to  be  given  his 
evidence  Hthi,  that  the  charge  was  not  open  to  the  objection 
that  the  singling  out  of  such  two  witnesses  unduly  emphasized 
the  fact  of  tlie  impairment  of  defendant's  credibility,  leaving  the 
inference  that,  if  W  was  found  to  be  corroborated  in  any  particu- 
lar, his  credibility  was  unaffected. 

Appeal  from  Pottaxcattamie  District  Court. — Hon.  Wal- 
ter I.  Smith,  Judge. 

Wednesday,  December  15,  1897. 

Indictment  for  murder  of  the  first  degree.  Verd'cfc 
of  guilty,  and  a  judgment  thereon,  from  which  the 
defendant  appealed. — Affirmed. 

Sims  &  Bainbridge  and  D.  B.  Bailey  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Granger,  J. — ^I.  The  defendant,  Jackson,  was 
indicted,  jointly  with  one  Richard  Wallace,  for  the  mur- 
der of  Richard  Baker,  a  colored  man,  commonly  known 
as  Texas  Baker,  on  the  night  of  November  4,  or  early 
momiug  of  November  5,  1895,  at  Oouneil  Bluffs,  Iowa. 
Some  facts  are  withont  dispute.  One  Jolui 
1  Webs!er,  the  defendant,  and  Baker,  with  mai^y 

others,  were  in  front  of  the  Metropolitan  saloou, 
on  Broadway  street,  in  said  city,  when  an  altercation 
arose  between  Webster  and  Baker  because  Webster 
had  taken  a  cigar  from  Baker's  mouth.  Baker  left  the 
crowd,  and  crossed  the  street,  and  soon  returned;  and, 
as  he  had  crossed  the  motor  track  that  ran  along  the 
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street,  »he  was  met  by  Jackson,  who  either  knocked  or 
pushed  him  down,  so  that  he  lay  on  his  back,  with  his 
head  between  the  rails  of  the  motor  track,  and,  while  in 
this  position,  he  was  struck  by  Webster  with  a  club,  in 
the  face  and  on  the  head  two  or  three  times,  from  which 
wound  Baker  died  the  following  morning.  Some  facts, 
about  which  there  is  a  dispute,  are  these,  as  claimed  by 
the  state:  During  the  altercation  over  the  cigar.  Baker 
put  his  hand  on  his  hip,  as  if  to  take  from  his  pocket  a 
weapon,  upon  which  Webster  said,  "Look  out,  boys!  He 
is  going  to  shoot,''  and  started  for  the  saloon  door,  when 
Jackson  took  him  by  the  arm,  and  said,  "Hold  on!  I'll 
see  you  through  with  it"  Baker  was  then  returning 
from  across  the  street,  where  he  had  picked  up  a  couple 
of  bricks^  and  Jackson  and  Webster  left  the  sidewalk, 
and  met  Baker  just  as  he  had  crossed  'the  motor  ti»x;k« 
When  within  a  few  feet  of  Baker,  Jackson  said  to  Web- 
ster, "Let  him  come;  I  will  stop  him,"  or  "Let  him  come; 
I  will  fix  him."  That  Jackson  stepped  in  front  of  Web- 
ster, and  knocked  Baker  down  with  liis  fists.  That 
Baker  fell  "like  a  log,"  his  head  striking  the  pavement 
first,  after  which  he  did  not  speak  or  move.  That  Jack- 
son then  rush^  to  his  head,  ami  kicked  him  on  the  head 
or  face.  That  then  Webster  oame  up,  and  struck 
the  blows  with  the  club,  while  Jackson  stood  within 
four  or  five  feet  of  him.  That,  after  Webster  had  struck 
the  blows,  Jackson  grabbed  hold  of  him,  and  said, 
"Come  on ;  let's  get  out  of  here."  That  they  left  together, 
and,  when  a  short  distance  away,  Jackson  said,  "I  am 
going  back,  to  clear  myself  with  the  people."  That  he 
soon  joined  Webster  again  on  a  bridge,  about  a  block 
from  the  scene,  and  they  went  on  together,  and  Jackson 
tried  to  have  Webster  throw  the  club  into  the  creek. 
That  it  was  afterwards  thrown  into  an  alley,  and  there 
found,  covered  with  hair  and  blood.  That,  as  they  pro- 
ceeded to  th'eir  homes,  Jackson  put  his  finger  to  Web- 
ster's face,  and  said,  "I  never  hit  a  prettier  lick  in  my 
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life."  Appellant's  version  of  the  disputed  facts  is  that 
they  did  not  occur  as  stated;  that  Webster  made  no 
such  remark  about  shooting,  and  that  Jackson  did  not 
take  him  by  the  arm  and  say,  "Hold  on!  I'll  see  you 
through;''  that  he  did  not  advance  towards  Baker  with 
Webster,  but  alone,  and  only  pushed  Baker  down  when 
he  drew  the  brick  to  strike  and  threatened  to  kill  him; 
that  he  did  not  kick  Baker,  but  that  the  kicking  was 
done  by  one  Roper;  that,  when  he  saw  Webster  striking 
Baker  with  the  club,  he  rushed  between  Baker  and 
Webster,  and  told  Webster  to  stop,  that  he  was  killing 
him;  and  that  he  (Jackson)  caught  the  third  blow  on  his 
own  leg,  to  save  Baker.  The  other  facts  as  claimed  by 
appellant  are  also  denied. 

II.  There  is  a  strenuous  contention  that  the  ver- 
dict of  manslaughter  had  not  support  in  the  evidence. 
We  do  not  think  it  is  contended  that  the  death  resulted 
from  the  blow  struck  by  Jackson,  but  rather  from  the 
blows  given  by  Webster  with  the  club.  The  testimony 
of  the  physician  who  examined  Baker  before  and  after 
death  is  to  the  effect  that  death  resulted  from  hemor- 
rhage. The  testimony  would  clearly  sustain  a  find- 
ing that  Baker  was  stunned,  and  temporarily  helpless, 
from  the  blow  given  by  Jackson,  not,  however,  saying 
but  that  the  testimony  in  thiat  respect  is  in  conflict. 
The  argument  deals  with  tlie  matter  of  intent  or  motive 
on  the  part  of  Jacfeon  to  do  the  act.  Neither  motive 
nor  intent  is  n)?cessarily  an  element  of  the  crime  of 
manslaughter.  It  is  true  that,  under  the  facts  of  this 
lase,  the  fatal  blows  being  given  by  Webster,  there 
must  have  been  the  intention  to  do  an  unlawful  act, 
and  that  the  act  resulted  in  the  homicide.  The  intent 
to  do  the  unlawful  act  has  a  clear  support  in  the  evi- 
dence if  some  of  the  facts  urged  by  the  state  are  estab- 
lished. If  it  is  true  that  when  Webster  and  Baker 
Vol.  103  la-  45 
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engaged  in  the  quarrel  of  words,  and  Webster,  appre- 
hending that  Baker  was  going  to  shoot,  sought  safety 
by  retreating  from  him, — which  was  clearly  the  proper 
course  to  pursue, — Jackson  intercepted  him  with  the 
remark,  "Hold  on!  I'll  see  you  through,''  and  then 
went  into  an  afifray  with  Baker  and  Webster,  the  intent 
•to  do  the  unlawful  act  is  clearly  mianifest  That  they 
did  go  into  the  affray  is  not  a  disputed  fact,  and  we 
think  a  finding  that  they  went  into  it  under  such  cir- 
cumstances bas  support  in  the  evidence,  n  twith  tand- 
ing  the  conflict.  It  is  true  that  the  movements  were  not 
seen  alike  by  all  the  witnesses,  and  this  variance  iu 
the  testimony  is  urged  as  discrediting  the  evidence  to 
the  effect  that  Webster  and  Jackson  acted  understand- 
ingly  in  their  movements,  and  in  what  they  did.  Par- 
ticular stress  i«  placed  on  the  fact  that  some  of  the 
witnesses  for  the  state  «ay  that,  when  Webster  came 
to  Baker,  he  came  from  the  west,  instead  of  from  beside 
Jackson,  or  near  him,  where  some  of  'the  witnesses 
placed  him.  On  the  question  of  intent  the  variance  is 
not  material.  That  Webster  was  close  by  when  Jack- 
son struck  the  blow,  intending  to  aid  in  an  affray,  is  not 
to  be  doubted;  nor  is  it  to  be  seriously  doubted  that 
Jackson  designed  to  assist  Webster  in  an  encounter 
against  Baker  if  he  (Baker)  should  attack  him.  These 
facts,  aided  by  the  other,  which  the  jury  could  have 
found,  that  Webster  and  Jackson  invited  the  affray  by 
going  into  it,  rather  than  by  avoiding  it,  quite  conclu- 
sively fixed  Jackrion's  relation  to  Ihe  affa'r  r  s  a  pa  t  cl- 
pant  with  Webster  in  a  purpose  to  do  an  unlawful  act, 
which  resulted  in  the  death  of  Baker.  That  such  a 
state  of  facts  would  justify  a  verdict  against  Jackson, 
see  State  v.  Mushrush,  97  Iowa,  444;  State  v.  Munch- 
rath,  78  Iowa,  268;  State  v.  McCahill,  72  Iowa,  111; 
State  V.  MaloWy  44  Iowa,  104;  State  v,  Shelledy,  8  Iowa, 
477.    There  is  something  of  an  attempt,  in  argument, 
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to  clothe  the  act  of  Jackson,  in  going  out  to  meet  Baker, 
with  a  chivalrous  rather  than  a  criminal  motive;  that 
he  generously  exposed  himself  to  danger  in  the  interest 
of  Webster  or  others  in  the  crowd  of  people  assembled 
there.  Nothing  is  clearer  to  a  disinterested  reader  ot 
the  record  than  that  such  was  not  hi®  motive.  It  is  in 
evidence,  but  disputed,  that,  when  Webster  and  Baker 
were  having  words  about  the  cigar,  Jackson  said,  "Why 
don^t  you  stop  quarreling  and  go  to  fighting?'^  and  also 
that,  as  he,  and  Webster  advanced  towards  Baker  on 
the  street,  Jackson  said  to  Webster,  "Let  him  come;  1 
will  i|Jop  him.'^  It  is  true  that  the  latter  words  might 
well  be  used  by  one  about  to  act  solely  for  the  protec- 
tion of  others  in  a  lawful  manner,  but  the  record  here 
shows,  rather,  a  disposition  to  bravado,  and  a  desire  1o 
be  foremost  in  the  affray.  We  conclude  that,  under 
the  state  of  the  evidence,  we  have  no  right  to  disturb 
the  finding  of  the  jury. 

III.     The  defen/dant  was  a  witness  in  his  own 
behalf,  and  one  Lawson  was  a  witness  for  the  state. 
Impeaching  evidence  directed  to  the  general  moral 
character  of  each  was  admitted.    The  court,  in 
2  an  instruction,  referred  to  such  impeaching  evi- 

dence, and  directed  that,  if  the  jury  found  the 
general  moral  character  of  either  to  be  bad,  it  should 
take  that  fact  into  consideration,  in  determining  thfe 
weight  due  to  his  testimony,  and  that  the  evidence 
could  not  be  considered  for  any  other  purpose.  The 
court  then  said:  "And,  if  you  find  that  the  general 
moral  character  of  this  defendant  is  bad,  that  fact  can 
rightfully  be  considered  by  you  only  in  determining  the 
weight  to  be  given  his  evidence,  and  it  should  not 
receive  any  weight  aside  from  that  in  passing  upon  his 
guilt  or  innocen-ce."  It  is  urged  that,  inasmuch  as 
there  was  no  dispute  over  the  introduction  of  the  testi- 
mony, the  instruction  could  only  be  considered  by  the 
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jury  as  a  command  to  look  with  some  distrust  upon  the 
testimony  of  the  defendant.  There  was  some  evidence, 
by  way  of  contradictions,  affecting  the  credibility  of 
Webster  as  a  witness;  and  it  is  thought  that  the  sin- 
gling out  of  the  two  witnesses  by  the  court 
"unduly  emphasized  the  fact  of  the  impairment  of  the 
credibility  of  the  defendant,  leavinig  the  inference  for 
the  jury  that,  if  John  Webster  was  found  to  be  corrob- 
orated in  the  testimony  that  he  had  given,  in  any  partic- 
ular, his  credibility  as  a  witness  was  unaf^jBcted."  It 
seems  to  us  that  the  language  of  the  instruction  refutes 
the  criticism.  The  instruction  attempted  to  deal  with 
the  effect  of  impeaching  evidence  as  aflfecting  general 
moral  character,  and,  in  doing  so,  it  made  no  distinc- 
tion, but  was  general  as  to  all  witnesses  of  that  class. 
There  seemed  to  be  a  manifest  purpose  in  the  instruc- 
tion to  guard  the  rights  of  the  defendant  from  prejudice 
by  strictly  limiting  the  effect  of  the  impearching  testi- 
mony, and  not  permitting  the  fact  of  impeachment,  if 
found,  to  weigh  against  the  defendant  otherwise  than 
as  aflfecting  his  testimony.  Of  'that,  appellant  should 
not  complain. 

IV.    One  Lawson  was  a  witness  for  the  state,  and 
gave  testimony  as  to  admissions  made  to  him  by  Jack- 
son while  both  were  coufined  in  jail.    The  testimony 
was  as  to  what  occurred  at  the  time  Baker  was 
3  killed,  and  in  some  important  particulars  it  con- 

tradicts Jackson's  testimony  given  on  the  trial. 
Appellant  refers  to  Allen  v.  Kirk,  81  Iowa,  658,  and 
other  cases,  in  which  a  rule  has  been  stated  to  the  effect 
that,  as  a  general  rule,  verbal  admissions  of  a  party 
should  be  received  with  great  caution,  as  that  kind  of 
evidence  is  subject  to  imperfections  and  mistakes;  and 
It  is  urged  that  it  was  error  for  the  court  n-Ot  to  caution 
the  jury  in  regard  to  the  testimony  of  Lawson.  The 
same  authority  that  announces  the  above  rule  also  holds 
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that  such  admissions  of  a  i>arty  to  a  suit,  when  mad€ 
understandingly  and  deliberately,  often  afford  satis- 
factory evidence.  The  reason  for  the  general  rule  is 
that  such  admi^sionis  often  come  from  loose  and  random 
•conversation,  without  a  purpose  to  express  what  the 
hearers  may  understand.  Conceding  Lawson's  state 
ments  to  be  true,  the  statements  by  Jaickson  seem  to 
have  been  made  deliberately  and  unders'tandingly,  in  a 
conversation  in  which  his  purpose  was  to  state  the  par- 
ticular facts  of  Ms  connection  with  the  affray.  Under 
such  circumstances,  we  do  not  think  a  failure  to  c.iution 
the  jury  in  'the  respect  suggested  involved  error. 

V.    In  an  instruction,  the  court  gave  the  statutory 
rufe  that  a  conviction  could  not  be  had  on  the  testimony 
of  an  accomplice  without  corroboration,  and  that  the 
corroboration  was  not  suflfic'ent  if  it  m?rely 
4  showed  the  commission  of  the  offense  or  the  cir- 

cumstances thereof.  Webster  was  the  accom- 
plice, and  a  witness,  and  it  is  said  that  the  court  should 
have  gone  further,  and  enlightened  the  jury  as  to  the 
particular  feature  of  the  case  in  which  Webster  should 
have  been  corroborated.  The  corroboration,  under  the 
statute,  must  have  been  such  as  would  tend  to  connect 
the  defendant  with  the  commission  of  the  offense 
chfeirged,  and  the  jury  was  so  told.  The  instruction 
placed  ujyon  the  jury  the  statutory  limitation  that  the 
corroboration  could  uot  come  from  facts  that  merely 
showed'  the  commission  of  the  offense  or  the  circum- 
stances thereof,  and  then  left  it  to  the  jury  to  say 
wliether  or  not  there  was  corroboration  in  the  other 
evidence.  We  think  such  an  instruction  conforms  to 
the  requirements  of  the  law.  That  other  evidence  did 
so  tend  is  not  open  to  question.  It  may  further  be  said 
thiat  the  instruction,  at  the  time  of  the  trial,  seemed  to 
be  so  satisfactory  that  no  modification  of  it  was  asked> 
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VI.  Tli"e  indictment  was  for  murder  of  the  first 
degree,  and  the  court  submitted  the  case  to  the  jury 
upon  ins'tructions  as  to  the  crime  charged  and  all 

degrees  of  crime  included  therein;  and  it  is  now 
5  urged  that  it  was  error  to  instruct  upon  the 

crime  of  murder  of  either  degree,  b3cau:^  the 
evidence  is  go  clearly  insufficient  to  sustain  a  verdict 
for  murder  that  a  court  could  not  permit  such  a  verdict 
to  stand.  It  is  conceded  in  argument  t<hat  there  has 
been  an  acquittal  of  the  crime  of  murder,  because  of 
the  verdict  of  manslaughter.  In  State  v.  Kyne,  86 
lowr,  61G,  we  held  that  under  an  indictment  for  rape, — • 
and  there  was  a  conviction  only  of  an  assault  with  an 
attempt  to  commit  rape, — it  was  error  to  put  the 
defendant  on  trial  for  the  higher  degree  of  the  crime 
when  lue  evidence  showed,  without  conflict,  that  all 
the  essential  elements  of  the  crime  had  not  been  proven. 
It  is  thought  that  rule  should  apply  to  this  case,  but 
we  think  not,  for  the  reason  that  it  dees  not  appear 
without  conflict  in  this  ease  that  defendant  was  not 
guili^  of  the  higher  crimes.  We  have  not  held  that  in 
a  case  where  we  might  set  aside  a  verdict  for  a  higher 
crime,  as  not  susftained  by  the  evidence,  it  would  be 
error  for  the  trial  court  to  submit  to  the  jury  the  issue 
as  to  such  crime;  but  wh  n,  without  conflict,  the  essen- 
tial elements  of  a  crime  are  not  proven,  it  is  error  to 
submit  such  an  issue.  We  are  far  from  believing  that 
there  is  no  evidence  in  this  case  tending  to  show  l»he 
elements  of  even  murder  of  the  first  degree.  There  is 
evidence  tending  to  show  an  understajiding  with  Web- 
ster to  go^into  the  afifray;  that  Jackson  knocked  Baker 
down,  and  rendered  him  helpless;  that  he  stood  by  and 
saw  Webster  give  the  fatal  blows,  after  he  had  felled 
the  victim,  without  a  word  of  dissent  or  protest,  until 
he  thought  Baker  was  dead,  when  he  said  to  Webster, 
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"Gro  on  naw;  you  have  killed  him/^  and  suggested  mak* 
ing  th^ir  escape.  These  are  f a-ets  tending  to  show  delib- 
eration, premeditati=on,  and  malice.  Even  though  other 
evidence  might  so  outweigh  this  as  to  require  a  court 
to  set  aside  a  verdict  for  on  offense  high«^'  than  man- 
slaughter, it  was  not  error  for  thle  court  to  submit  to 
the  jury  the  issues  presented  by  the  indictment  and 
plea  as  to  mui  dc-r.   They  udgment  will  stand  affirmed. 


State  of  Iowa  v.  Job  Spiers,  Appellant. 

InRtruciionA:  intoxicating  liquors.  Where  defendants  were 
proved  to  have  received  a  car  load  of  a  beverage  that  was  billed 
as  mineral  water,  but  was  contained  in  ordinary  beer  kegs,  and 
witnesses  testified  that  they  drank  of  it,  and  that  it  was  beer,  and 
the  defendants  offered  no  testimony,  and  the  court  charged  the 
8'  jury  that  the  burden  was  upon  the  state  to  show  beyond  a  reason- 
able doubt  that  the  defendants  sold  intoxicating  liquors,  the  fail- 
ure of  the  court  to  specifically  instruct  the  jury  that  the  defend- 
ants' claim  was  that  the  beverage  was  mineral  water,  and  not 
intoxicating,  was  not  error. 

£  idence:  conditional  admission.  In  a  prosecution  for  liquor 
selling,  a  witness  was  permitted  to  testify  concerning  sending  an 
agent  to  defendants'  place,  upon  the  condition  that  the  state 
2  should  prove  that  whatever  was  obtained  by  the  agent  was  obtained 
at  defendants'  place.  When  the  state  failed  to  show  the  required 
facts,  the  testimony,  in  regard  to  the  agent,  was  stricken  out. 
Eeld,  no  error. 

Trials:  questioning  witness  by  judge.  Where,  in  a  criminal 
prosecution,  the  state's  witnesses  show  a  disposition  to  evade  giv- 
1  ing  direct  answers,  and  to  equivocate,  and  the  questions  of  the 
state's  attorney  are  not  well  calculated  to  develop  material  facts, 
it  is  not  error  for  the  trial  court  to  question  the  witnesses  and 
compel  answers. 

Appeal  from    Sioux  District  Court. — Hon.  John  P, 
Oliver,  Judge. 

Wednesday,  December  15,  1897, 
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The  defendant  Spiers  was  convicted  of  the  crime  of 
nuisance,  alleged  to  have  been  committed  by  maintain;- 
ing  a  building  and  keeping  tlierein  for  sale  and  selling 
therein  intoxicating  liquors,  in  violation  of  law,  and 
appeals  from  that  judgmeoit,  which  required  that  he 
pay  a  fine  and  costs. — Affirmed. 

Geo.  W.  Argo  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Robinson,  J. — I.  The  appellant  and  one  Carl  Kroll 
were  indicted  and  tried  j o'nt^y  f .  r  .he  ci  ime  of  nui^:ance, 
but  Kroll  was  acquitted.  The  appellant  complains  that 
he  was  not  given  a  fair  and  impaiitial  trial,  for  the 
alleged'  reason  that  the  trial  judge  asked  numerous 
questions  of  witnesses,  made  objectionable  remarks, 
and  took  such  an  active  part  in  the  trial  in  behalf  of  the 

state  as  to  prejudice  the  appellant.  The  record 
1  shows  that  the  trial  judge  interrogated  different 

witnesses,  and  that  the  questions  he  asked  were 
frequently  more  direct  and  better  answered  than  were 
those  asked  by  the  county  attorney.  But  an  additional 
abstract,  filed  in  behalf  of  the  state,  and  not  denied, 
shows  that  many  of  the  claims  of  error  made  by  the 
appellant  are  based  upon  a  misapprehension  of  the 
record.  Several  of  the  wi  tnesses  for  the  state  showed  a 
disposition  to  evade  giving  direct  answers,  and  to  equiv- 
ocate;  and  the  questions  of  the  county  attorney  were 
not  in  all  cases  well  calculated  to  develop  material 
fax^ts,  and  the  questions  and  rulings  of  the  court  were  of 
a  character  to  prevent  evasions,  and  compel  the  wit- 
nesses to  disclose  the  truth.  A  trial  court  should  not, 
as  a  rule,  interfere  with  the  exam  in  a  ti  in  of  witn£s&?s 
w^hen  the  examination  is  being  fairly  conducted,  unles? 
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to  rule  upon  objections  and  motions.  But  the  trial  court 
is  not  required  to  remain  silent  wheni  unwilling  wit- 
netsses  persist  in  such  a  course  as  will  conceal  the  truth, 
and  make  the  trial  a  travesty  of  justice.  We  do  not  find 
that  the  district  court  exceeded  the  powder  which  rijfht- 
f  ully  belonged  to  it,  in  assisting  in  the  examination  of 
witnesses,  and  in  compelling  answers. 

II.  It  is  claimed  thiat  the  court  erred  in  permitting 
objectionable  questions  asked  Mrs.  Farrand  to  be 
answered.    The  state  sought  to  prove  by  her  that  she 

had  sent  an  agent  to  the  place  where  the  defend- 

2  ants  w-ere  doing  what  was  claimed  to  be  an 
illegal  business,  and  thJat  he  procured  something 

there  for  her.  What  was  thtis  procured,  if  anything,  la 
not  shown,  and  the  court  permitted  questions  of  which 
complaint  is  made  to  be  asked  and  answ^ered  only  on 
condition  that  the  state  should  prove  that  whatever  the 
agent  delivered  to  the  witness  w^s  obtained  at  the 
place  kept  by  the  defendants;  and,  w^hen  it  bei^ame 
apparent  that  the  required  fact  would  not  be  shown,  the 
evidence  in  regard  to  the  sendii\g  of  the  agent  to  the 
place  specified  was  stricken  out.  No  evidence  wiiich 
could  have  prejudiced  the  defendant  w^as  given  by  the 
witness,  and  nearly  all  of  w^hat  she  said  w^as  with- 
drawn from  the  jury.  There  was  nothing  in  her  exam- 
ination of  which  the  appellant  can  justly  complain. 

III.  The  appellant  complains  that  the  court  did 
not  submit  to  the  jury  his  theory  of  the  case,  which  was 
that  the  beverage  sold  at  the  time  and  place  in  question 

was  mineral  wmter  only,  and  not  intoxicating. 

3  The  beverage  was  kept  and  sold  on  the  fourth 
day  of  July,  A.  D.  1896,  in  a  temporary  structure 

erected  for  the  day.  A  car  load  of  what  was  billed  as 
mineral  water,  but  which  was  contained  in  ordinary 
beer  kegs,  was  delivered  to  the  defendanit  on  the  preced- 
ing day.   Witnesses  who  drank  of  the  beverage  testified 
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thJat  it  was  beer,  althbugh  same  of  them  stated  that  it 
was  of  a  poor  quality,  and  it  was  shown  that  the  appel- 
lant was  re^onsible  for  the  sales.  No  evidence  was 
offered  by  the  defendants*  The  court  charged  the  Jury 
that  the  burden  was  on  the  state  to  prove  beyond  a 
reasonable  doubt  the  maintaining  of  the  building,  anid 
the  keeping  therein  for  sale  of  intoxicating  liquors  by 
the  defendants;  end  that,  if  the  jury  had  a  reasonable 
doubt  as  to  the  guilt  of  either  or  both  of  the  defendants, 
then  it  should  find  such  defendant  or  defendaits^  as  the 
case  might  be,  not  guilty.  It  was  not  claimed  that  the 
defendants  had  any  legal  right  to  sell  any  intoxicating 
liquor  at  the  time  and  in  the  place  in  question.  Proof 
that  they  sold  beer  was  prima  facie  evidence  that  they 
sold  an  intoxicating  liquor,  and  the  burden  was  on  them 
to  show,  if  they  could,  that  it  was  not  intoxicating. 
State  V,  Cloughly,  73  Iowa,  626.  We  do  not  think  it  was 
necessary,  under  tihe  circumstiances  stated,  for  the  court 
to  instruct  the  jury  specifically  that  the  defendants 
claimed  that  the  beverage  sold  was  mineral  water,  and 
that  it  was  not  intoxicating.  So  far  as  those  claims 
were  made  by  the  defendajolfcs  and  supported  by  evi- 
dence, they  were  as  apparent  to  the  jury  as  to  the  court, 
and  under  the  plea  of  not  guilty  entered  by  the  defend- 
ants, and  tlhie  charge  of  the  court,  could  not  have 
escaped  due  consideration  by  the  jury.  We  conclude 
that  the  evidence  is  ample  to  sustain  the  verdict,  and 
that  no  error  prejudicial  to  the  appellant  was  com- 
mitted during  the  trial.    The  judgment  of  the  district 

court  is- AFFIRMED. 
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of  any  of  the  qualifications  prescribed  by  statute  to  render  a  per- 
son a  competent  juror,  shall  be  ground  for  a  challenge  for  cause, 
and  that  a  jiiror  challenged,  and  other  witnesses,  may  be  exam- 
ined, to  prove  or  disprove  the  challenge,  the  right  to  challenge  for 
cause  is  discretionary,  and  may  be  waived;  and,  where  a  juror  in 
a  criminal  case  could  not  read  or  write  the  English  language, 
defendant,  by  failing  to  examine  said  juror,  will  be  taken  to  have 
waived  the  objection,  notwithstanding  that  Laws  Twenty- 
sixth  (>eneral  Assembly,  chapter  61,  section  1,  provide,  as  a  qual- 
ification for  a  competent  juror,  that  he  must  be  able  to  read  and 
write  the  English  la nguage.  Stale  u.  Groame^  10  Iowa,  308,  overruled. 

Appeal  from  Jefferson  District  Court. — Hon.  F.  W, 

ElCHELBERGER,  Judge. 

Wednesday,  December  15,  1897. 

At  the  February  term,  1897,  of  said  court,  the 
defendant  was  indkted,  tried,  and  convicted  of  the 
crime  of  adultery,  and  his  motion  for  a  new  trial  over- 
ruled, and  judgment  of  imprisonment  in  the  peniten^ 
ti-ary  for  the  period  of  nine  months  entered  against  him, 
from  which  he  appeals.— ^J^rwerf. 

A.  W.  Jaques  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Given,  J. — One  ground  of  api)ellant's  motion  for  a 
new  trial  is  that  one  of  t(he  jurors  who  sat  on  the  trial 
cannot  read  or  write  the  English  language,  and  that 
appellant  did  not  know  that  fact  until  after  the  trial. 
It  is  shown  that  one  of  the  jurors,  a  native  of  Sweden^, 
wh^o  had  resided  in  this  country  for  nineteen  years,  and 
become  a  citizen  thereof,  and  an  elector  of  this  state, 
could  not  read  or  write  the  Englisih  language.  Such 
being  the  fact,  appellant  contend's  that  the  court  erred 
in  overruling  his  motion  for  a  new  trial.  Sectio-n  1, 
phapter  61,   Laws  Twenty-sixth   General   Assembly, 
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is  as  follows:  "All  qualified  electors  of  the  state,  of 
good  moral  character,  sound,  judgment  and  in  full  pos- 
session of  the  senses  of  hearing  jand  seeing,  and  w%o  can 
speak,  write  and  read  the  English  language,  are  com- 
petent jurors  in  their  respective  counties."  See  section 
332  of  the  Code.  Section  4405  of  the  Code  of  1873  (sec- 
tion 5360,  present  Code)  provides,  among  other  grounds 
of  challenge  for  cause:  "A  want  of  any  of  the  qualifica- 
tions prescribed'  by  statute  to  render  a  person  a  compe- 
tent juror."  Sections  4407,  4408,  Code  1873  (sections 
5361,  5362,  present  Code),  provide  th'at  the  juror  chal- 
lenged, and  other  witnesses,  may  be  examined,  to  prove 
or  disprove  the  challenge.  It  does  not  appear  that  any 
challenge  was  made  to  said  juror,  or  that  he,  or  any 
otftier  witness,  was  examined  as  to  his  competency. 
Appellant  contends  that  the  fact  of  the  juror's  incom- 
petency, and  that  appellant  did  not  know  tlia  I:  fact  until 
after  the  trial,  was  a  sufficient  ground  for  granting  a 
new  trial;  and  he  cites  and  relies  upon  State  v.  Groomey 
10  Iowa,  308.  In  thlat  case  the  defendant  moved  in 
arrest  of  judgment,  and  for  a  new  trial,  for  the  reason 
that  one  of  the  jurors  who  tried  the  case  was  not  an 
elector  of  t)he  state;  and  such  was  found  to  be  the  fact. 
The  court  says:  "It  is  claimed  by  the  state  that  the 
defendant  cannot  take  advantage  of  this  objection  to 
the  juror  by  a  motion  for  new  trial,  that  he  passed  his 
time  by  not  challenging  the  juror  before  the  trial,  for 
cause.  We  think  it  is  the  duty  of  the  state  to  place 
tw^elve  legal  jurors  in  the  box,  and  that  it  is  not  the 
duty  of  the  defendant  to  inquire  whether  the  jurors  are 
qualified  or  not.  It  is  presumed  that  the  officer  whrse 
duty  it  is  to  select  the  jurors  will  select  those  who  are 
competent  and  legal.  The  law  tenders  to  defendant  a 
jury  for  the  trial  of  his  cause,  and  by  a^ccepting  the  Jury 
he  waives  any  objection  there*to  for  bias  or  prejudice,  of 
any  character  whatever,  in  the  minds  of  any  of  the 
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jurors;  but,  if  either  of  the  jurors  was  disqualified  to  act 
a8  such,  the  defendant  does  n»ot  waive  his  right  to  objec- 
tion for  this  cause,  but  has  a  right  to  a  new  trial.  If 
the  defendant  knew  at  the  time  the  jury  was  sworn  that 
any  of  them  were  not  qualified  to  act  as  jurors,  he  would 
have  waived  h's  rig'ht  to  object  thereto.  It  must  appear 
that  defendant  had  knowledge  of  this  fact  before  it  can 
be  inferred  tlmt  he  waived  his  objection.  Without  tnis 
knowledge,  a  waiver  cannot  be  inferred ;"  citing  Cowles 
V.  Buckmau,  G  Iowa.,  162.  In  the  cited  case,  omly  eleven 
jurors  were  called,  and  both  parties,  not  observing  or 
knowing  that  fact,  accepted  the  jury.  It  was  held  that 
the  parties  were  entitled  to  a  full  jury,  that  there  was 
no  wiaiver,  and  that  appellant  was  entitled  to  a  new 
trial.  In  Faville  v,  Shehan,  68  Iowa,  242,  this  court  held 
that  when,  in  a  civil  action,  in  'tihe  absence  of  conceal- 
ment or  fraud  on  the  part  of  his  adve*rsary,  a  party 
accepts  a  juror  without  examination  as  to  his  qualifica- 
tions, he  waives  objections  on  account  of  want  of  qual- 
ifications discovered  afterwards.  It  is  said:  "A  dififer- 
ent  rule,  applicable  to  criminal  cases,  was  recognized  in 
State  V.  Groome,  supra.  We  aire  not  disposed  to  extenid 
the  doctrine  of  that  decision  in  civil  cases;"  citing  a 
number  of  cases.  In  State  v.  Kaufman,  51  Iowa,  578, 
one  of  the  jurors,  becoming  ill,  was,  with  consent  of  the 
defendant,  disc^-harged ;  and,  with  defendant's  furtther 
cons«ent,  the  trial  was  concluded  -before  the  eleven 
jurors.  It  Avas  held  tbat  a  defendant  in  a  criminal  case 
may  ^A-^iive  a  statute  enacted  for  his  benefit,  and  there- 
fore could  ccmsent  to  a  trial  with  eleven  jurors.  It  will 
be  observed  that  in  these  eases  this  couit  has  recognized 
the  right  of  an  accused  to  waive  objections  to  jurors  on 
the  ground  of  incompetency,  or  to  the  panel  on  the 
ground  of  number.  In  Groome^s  Case  the  defendant 
•  was  held  net  to  have  waived  the  objection  to  the  juror, 
because  it  did  not  appear  that  he  had  knowledge  of  the 
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jupor^s  incompetency  until  after  the  trial.  The  conten- 
tion before  us  is  not  as  to  the  right  of  an  accused  to 
waive  aa  objection  to  an  incompetent  juror,  but  wliether 
he  rihOuM  be  h^ld  to  have  waived  it  by  not  challenging 
for  thiat  eaus^  and  examining  the  juror,  or  other  wit- 
nesses^ to  sustain  the  challenge.  Counsel  for  the  state 
concede  that,  if  the  doctrine  announced  in  State  v. 
Groome  is  to  stand,  this  ease  must  be  reversed.  They 
insist,  however, — ^upon  a  very  full  citation  and  review 
of  the  authorities  on  both  sides  of  the  question, — ^that 
the  rule  m  Groome^s  Case  is  so  against  reason  and  the 
current  of  decisions  that  it  should  be  overruled.  Their 
citations  are  so  complete  that  we  will  not  refer  to  other 
cases.  The  following  cases  do  tend  quite  directly  to 
8upi)OTt  the  conclusion  in  Groome' s  Case,  namely: 
Gmjkowski  i\  People,  1  Scam.  (111.)  476;  Schumaker  v. 
State,  5  Wis.  324;  Hill  v.  People,  1 6  Mich.  351 ;  Rice  v.  State, 
16  Ind.  298;  and  State  v.  Babcock,  1  Conn.  401.  These 
cases  are  modified,  if  not  overruled-,  in  the  following 
later  decisions  by  the  same  courts:  Chase  v.  People,  40 
111.  352;  Davison  v.  People,  90  111.  221;  State  v.  Vogel, 
22  Wis.  471;  People  v.  Scott,  56  Mich.  154;  Croy  v.  State, 
32  Ind.  384;  Kingen  v.  State,  46  Ind.  132;  Gillooley  v. 
State,  58  Ind.  182,  and  State  v.  Tuller,  34  Conn.  280.  The 
fallowing  cases  fully  sustain  the  claim  that  the  rule 
generally  obsened  is  that  a  failure  to  challenge  a  juror 
for  cause,  as  to  Qiis  competency,  and  to  examine  him,  or 
other  witnesses,  in  support  of  the  challenge,  is  a  waiver 
of  tine  right  of  chiallenge,  though  the  fact  of  incom- 
petency is  not  known  to  the  party  until  after  trial :  Rex 
V.  Sutton,  8  Barn.  &  C.  417;  Rex  v.  Despard,  2  Man.  &  R. 
406;  Wharton's  Case,X  Yel.  24;  State  v.  Powers,  10  Or. 
145;  U.  S.  V.  Baker,  3  Ben.  68;  Ilickeg  v.  State,  12  Neb. 
490;  Meeks  v.  State,  57  Ga.  329;  Costly  v.  State,  19  Ga. 
614,  at  page  628;  Gillespie  v.  State.S  Yerg.  (Tenn.)  507;  . 
McClurev.  State,  1  Yerg.  (Tenn.)  208;  State  v.  Davis,80N. 
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C.  412;  State  v.  Fisher,  2  Nott.  &  McC.  (S.  C.)  261 ;  State  v. 
Quarrel,  2  Bay.  (S.  C.)  150;  George  v.  State,  39  Miss.  570,  at 
page  590;  Jones  v.  People,  2  Colo.  351;  Beck  v.  State,  20 
Ohio  St.  228;  State  v,  Hinkle,  27  Kan.  308;  People  v.Coff- 
man,  24  Cal.  230.  These  cases  are  grounded  upon  the  fact 
that  the  right  to  challenge  for  cause,  and  to  examine  the 
juror,  or  others,  in  support  thereof,  is  discretionary,  and 
may  be  waived,  and  that,  when  the  party  fails' to  avail 
himself  of  this  right,  he  must  be  taken  to  have  waived 
all  objection  on  the  ground  of  incompetency.  A  failure 
to  challenge  and  examine  for  cause  virtually  says:  "I 
am  content  with  that  jury,  so  far  as  cause  is  concerned; 
and,  if  any  juror  be  incompetent  for  any  reason,  I  waive 
my  right  to  challenge  for  that  cause."  It  i®  not  ques- 
tioned: but  that  a  failure  to  challenge  land  examine  as 
to  any  ot«her  of  the  fifteen  grounds  of  challenge  for  cause 
provided  in  said  section  4405  of  the  Code  of  1873  would 
be  a  waiver  as  to  said  causes.  We  fail  to  discover  wliy 
the  same  irule  sihould  not  apply  to  all  those  causes,  and 
in  all  cases,  civil  and  criminal.  Groome's  Case,  and 
those  supporting  it,  are  grounded  upon  the  thought  that 
it  is  the  duty  of  the  state  to  put  none  but  competent 
jurors  in  the  box,  and  the  accm^ed  may  presume,  in  the 
absence  of  knowledge  to  the  contrary,  that  those  called 
are  competent,  Tliis  is  certainly  at  varian'ce  with  the 
spirit  and  purpose  of  ourstatute  a^  t3  the  modeof  select- 
ing and  impianeling  juries.  The  right  given  to  challenge 
for  any  of  the  causes  named',  and  to  examine  the  juror, 
or  otiher  witnesses,  in  support  of  the  challenge,  pre* 
eludes  the  eonclusdon  that  the  law  assumes  to  present 
none  but  competent  jurors,  or  that  a  party  has  a  riglit  to 
so  assume.  The  right  to  examine  for  su<;h  cause  would 
be  an  idle  provision,  if  such  were  the  law.  The  state 
makes  no  guaranty  as  to  the  competency  of  jurors,  but 
says  to  litig  ints,  "Examire  for  youi-selves."  In  Groome's 
Case  it  is  held  that,  by  accepting  the  jury  without 
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inquiring  as  to  bias  or  prejudice,  the  defendant  waived 
any  abje-etion  on  these  grounds.  We  tk'nk  that,  by  the 
same  reasoning,  he  should  be  held  to  have  waived  the 
objection  for  incompetency.  No  sufficient  reason  is 
given  for  the  distinction  that  is  made  in  some  of  the 
cases,  between  civil  an;d  criminal  cases,  and  between 
capital  and  other  criminal  cases.  The  same  statutes 
govern  as  to  the  selection  of  jurors  for  all  eases,  civil 
and  criminal.  True,  different  provisions  are  made  for 
impaneling  juries,  but  none  that  impose  upon  the  state 
the  duty  of  presenting  none  but  competent  jurors.  There 
is  no  re^ason  why  every  party  to  an  action^  civil  or  crim- 
inal, should  not  be  held  to  exercise  the  right  given  him 
to  examine  as  to  the  qualifications  of  jurors  called  to 
act  in  his  ca-se,  and,  if  he  waives  that  right,  to  be  con- 
cluded thereby,  unless  actual  prejudice  is  otherwise 
shown.  See,  also.  State  v.  Belvel,  89  Iowa,  405.  Our 
conclusion  is  that  the  rule  announced  in  State  t\ 
Groome,  supra,  on  this  que^ition,  is  not  sustainM  by  the 
better  reasoning,  amd  is  mot  in  harmony  with  the  gen- 
eral current  of  decisions,  and  that  it  should  be  over- 
riilfd.  This  disposes  of  the  only  question  presented  in 
the  partial  record  before  us,  and  it  follows  from  what 
we  have  said  that  the  judgment  of  the  district  court 
fihould  be  affirmed. 


State  of  Iowa  v.  Andrew  Kouhns,  Appellant. 

Ineesf;  evidence  Defendant  was  charged  with  incest  with  his 
daughter,  who  testified  that  he  took  her  by  the  arm,  and  threat- 
ened to  whip  her  if  she  did  not  submit;  and  she  cried;  that  he 

1  threw  her  on  the  ground,  and  had  intercourse;  and  she  became 
pregnant,  and  was  delivered  of  a  child;  that  she  ne\er  had  inter- 

4  course  with  any  other  person,  that  she  told  defendant  of  her 
pregnancy,  and  he  denied  the  paternity  of  the  child.  Held,  that 
there  was  evidence  sufficient  to  support  a  verdict  of  guilty. 
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Rape:  Corroboration.  The  woman  with  whom  a  man  has  incestuous 
intercourse  by  means  of  threats  and  force  is  not  such  an  accom- 

2  plice  that  he  cannot  be  convicted  upon  her  uncorroborated  evi- 
dence, as  provided  by  Code  1873,  section  4559. 

Same.    That  an  incestuous  intercourse  was  had  under  such  circum 

3  stances  tliat  the  act  would  amount  to  rape  will  not  bring  it 
within  Code  1873,  section  4560,  providing  that  a  conviction  foi 
rape  shall  not  be  had  upon  the  uncorroborated  evidence  of  the 
prosecutrix. 

MUcondoet  of  Counsel*  In  a  prosecution  for  incest  with  a  daughter, 
the  court  s-truck  out  an  answer  by  witness  to  the  effect  that 
the  defendant  had  had  sexual  intercourse  with  another  daughter, 
whereupon  the  county  attorney  stated  that  he  understood  that  to 

5  show  sexual  intercourse  of  the  defendant  with  any  other  daughter 
was  corroborative  of  the  fact  that  he  had  sexual  intercourse  with 
the  complaining  ^^  itness.  Held,  that  in  the  absence  of  any  show- 
ing that  the  county  attorney  did  not  make  the  statement  in  good 
faith,  an  omission  by  the  court  to  instruct  the  jury  to  disregard 
the  statement,  as  requested  by  the  defendant,  is  not  reversible 
error. 

Jurors:  selection.  Code  1873,  section  241  (Laws  1886,  page  44),  pro- 
vides th^t  not  more  than  one  grand  juror  shall  be  drawn  from  a 
township;  and  the  law  also  provides  that  the  clerk  shall  give  the 

6  sheriff  his  precept  within  three  days  after  the  grand  jury  is 
drawn.  The  record  shows  that  the  sheriff  received  the  notices  on 
November  30,  and  made  his  return  December  6.  Beld^  that  a 
juror  who  clianged  the  township  of  his  residence  on  November 
2D,  but  was  summoned  as  a  resident  of  the  town  from  which  he 
removed, -there  being  another  juror  summoned  from  the  town  to 
w  hich  he  removed,— was  an  illegal  juror. 

Waiver.  Where  it  does  not  appear  from  the  record  that  a  defendant 
did  not  know  of  an  irregularity  in  the  drawing  of  the  grand  jury 
whieli  indicted  him,  until  after  he  pleaded  to  the  indictment,  he 
will  be  held  to  have  waived  the  irregularity  by  his  plea  of  not 
guilty. 

Appeal  from  Boone  District  Court — Hon.  B,  P.  Bird- 
SALL,  Judge. 

Wednesday,  December  15,  1897. 

The  d^femlant  was  indicted  for  the  crime  of  incest, 
an'd  wa»  convicted,  and  sentenced  to  the  state  peniten- 
tiary for  the  term  of  five  years.    He  appeals,  — Affirmed. 
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Dyer  &  Stevens  for  appellant. 

Milton  Remleijy  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

Kjnnb,  C.  J. — I.  The  defendant  was  charged  with 
having  committed  the  crime  of  incest  with  his  daughter 
Mattie  Konhne.  The  daughter  testified  thiat  defendant 
took  her  'by  'tlie  arm,  and  said  that  he  would  whip  hei 
if  she  did  not  do  what  he  wiaoted  her  to  do;  that  she 
cried;  that  she  said  nothing;  that  he  took  her  and  threw 
her  on  the  ground,  and  haid  intercourse  wi'th  her;  that 
she  afterwards  became  pregnant,  and  was  delivered  of 
a  child;  that  she  never  had  intercourse  with  any  other 
person;  that  she  told  defendiant  that  she  was  pregnant, 
and  he  denied  the  paternity  of  the  diild.  The  defendant 
denies  having  had  connection  with  his  daughiter  Mattie, 

— in  fact,  denies  all  of  the  statements.  It  is  con- 
1         tended  that  the  verdict  is  supported  only  by  the 

uncorroborated  evidence  of  the  complaining  wit- 
ness, and  the  argument  is  that  in  this  case  there  can  be 
no  conviction  unless  her  testimony  is  corroborated.  Sec- 
tion 4560  of  the  Code  of  1873  provides  that  "the  defend- 
ant in  a  prosecution;  for  rape,  or  for  enticing  or  taking 
away  an  unmarried  female  of  previously  chaste  charac- 
ter for  the  purposes  of  prostitution,  or  aiding  or  assist- 
ing tlterein,  or  for  seducing  and  debaudhing  any  unmar- 
ried womam  of  previously  chaste  character,  cann'ot  be 
convicted  upon  the  testimony  of  the  person  injured, 
unless  shie  be  corroborated  by  other  evidence  tending 
to  connect  th^  defendant  with  the  commission  of  t!he 
offense."  Section  4559  provides:  "A  conviction  cannot 
be  had  upon  the  testimony  of  an  accomplice,  unless  he 
be  corroborated  by  sudi  other  evidence  as  shall  tend  to 
connect  the  defendant  witli  the  commission  of  the 
offense;  and  the  corroboration  is  not  sufficient  if  it 
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merely  ^hows  the  commissic^  of  the  oflfeuse  or  the  cir- 
cumstances thereof."  The  crime  of  incest  is  not  men- 
tioned in  section  4560  as  one  wherein  a  convi-ction  is 
dependent  upon  corroboraition.  Counsel  argue  that  the 
evideoM^  required  to  convict  s'hould  be  the  same  in  case 
the  crime  charged  is  incest  as  in  the  cases  expressly 
mentioned  in  the  statute.  If  that  should  be  conceded, 
it  would  furnish  no  ground  for  this  court's  ingrafting 
something  upon  the  statute  which  is  not  provided  fnr 
therein.  The  legislature  has  not  seen  fit  to  require 
corroboration  of  the  complaining  witniess  as  a  pre-' 
requisite  to  conviction  of  tlie  crime  of  incest,  and  there- 
fo(re  such  corroboration  is  not  necessary.  In  the  case 
referred  to  by  counsel  the  question  of  the  necessity  of 
corroboration  in  such  a  case  wa^  not  raised.  It  was 
therein  insisted  that  the  evidence  of  the  prosecutrix 
was  not  <?orroborated,  and  this  court  held  that  it  was, 
without  determining  the  necessity  for  corroboration 
when  the  crime  charged  was  incest.  Under  the 
2  section  of  the  Code  of  1873  last  quoted,  it  is  con- 

tended that  the  complaining  witness  was  an 
ax^complice,  and  heobce  no  conviction  could  be  had  in  the 
absence  of  corroboration.  But  we  have  held  that  the 
woman  with  whom  one  has  incestuous  interconrse  is  not 
necessarily  an  accomplice.  State  v.  Chambers,  87  Iowa, 
1;  State  v.  Hurd,  101  Iowa,  391.  If  it  should  be  con- 
ceded that,  if  the  intercourse  was  voluntary  on  part  of 
the  prosecutrix,  she  would  be  an  accomplice,  still  we 
have  no  such  ease  before  us.  The  prosecutrix  in  the 
case  at  bar  was  some  fifteen  or  sixteem  years  of  age,  and 
it  appears  from  her  evidence  that  the  defendant  accom- 
plislied  the  act  by  threats  and  force.  There  could  there- 
fore have  been  no  acquiescence  on  her  part,  and  under 
such  circumstances  it  cannot  be  said  that  she  is  an 
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accomplice.     State  v.   Chambers  and   State  v.  Hurd^ 
supra.     "Nor  is  it  material  that  tinder  the  facts 

3  the  ia<?t(S  would  also  eanistitute  rape.    A  eonvic* 
tio«n  mfay  be  had  of  the  crime  of  incest  although 

the  facts  ^how  that  the  acts  would  also  constitute  rai)e. 
State  V.  Hurd,  supra.  It  appears,  therefore,  that  in  such 
a  case  no  corroboration  is  necessary.  There  is  evidence, 
— though,  perhaps,  not  very  conclusive, — ^which  corrob- 
orates the  prosecutrix.  Under  our  view  of  the  law,  the 
jury  might  find  the  defendant  guilty,  in  the  absence  of 
all  corroborating  evidence,  if  they  believed  from  the  evi- 
dence that  his  guilt  was  established  beyond  a  reason- 
able doubt.    Without  entering  into  a  further  dis- 

4  cu«?sloii  of  the  evidence,  it  is  sufficient  for  us  to 
say  that,  after  a  careful  examination  of  the  entire 

record,  we  are  constrained  to  hold  that  t*he  evidence  was 
ample  to  support  the  verdict. 

II.     The  county  attorney,  in  the  course  of  the  exam- 
ination of  witnesses,  said,  in  th^  presence  and  hearing 
of  the  jury,  "I  understand  that  to  show  sexual  inter- 
course of  the  defendant  with  any  other  daughter 

5  is  corroborative  of  the  fact  that  he  had  sexual 
intercourse  with  the  complaining  witiness  in  this 

ease,  and  that  he  had  sexual  intercouTse  with  the  com- 
plaining witness  another  time  is  corroborative  evi- 
dence." Now,  tliis  statement  was  made  just  following 
a  ruling  by  the  court  striking  out  an  answer  by  a  wit- 
ness to  the  effect  that  defendant  had  had  sexual  inter- 
course with  one  of  his  daughters  other  tlian  the  prose- 
cutrix. We  have  often  held  that  it  is  not  error  for  a 
couinty  attorney  to  state  to  the  jury  what  he  thinks  has 
been  shown  by  the  evidence.  State  v.  Beasley,  84  Iowa, 
83;  State  v.  Cater,  100  Iowa,  501.  So  weliave'held  that 
an  erroneous  statement  as  to  the  law,  made  by  the 
county  attorney  in  an  argument  to  the  jury,  is  not 
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reversible  error.  State  v.  Toombs,  79  Iowa,  741.  And 
we  have  said  that  it  is  not  reversible  error  for  a  county 
attorney  in  good  faith  to  offer  evid-ence  that  is  incom- 
petent. State  V.  Gadbois,  89  Iowa,  25;  State  v.  Beat,  94 
Iowa,  39.  Now,  following  the  adverse  ruling  of  the 
conrt,  the  statement  was  made  by  the  county  attorney. 
It  was  objected  to  by  the  defendant's  counsel,  and  at 
the  same  time  they  asked  that  the  jury  be  instructed  to 
disregard  it.  Defendant  contend^s  that  the  statement 
constituted  prejudicial  error,  in  the  absence  of  an 
instruction  to  the  jury  to  disregard  it.  So  far  as  the 
record  «hows,  the  county  attorney  was  acting  in  good 
feith  in  making  the  -statemeiit,  and  even  though  it  may 
not  have  been,  in  all  respects,  a  correct  s^tatement  of 
the  law,  if  made  by  him  in  good  faith,  believing  it  to  be 
such,  we  cannot  say  that  it  con/>tituted  reversible  error. 
If  every  statement  of  a  county  attorney  to  a  court,  in 
the  presence  of  a  jury,  which  may  be  erroineous  as  to  the 
law,  is  to  be  held  prejudicial  error,  regardless  of  the  cir- 
cumstances or  of  the  evideoiee,  it  i-s  apparent  that  few 
verdicts  in  criminal  caees  could  be  sustained.  The  evi- 
dence introduced  in  the  further  progress  of  the  trial 
was  such  that  it  affirmatively  appears  that  the  state- 
ment under  consideration  could  not  have  prejudiced  the 
defendant's  case. 

III.     It  is  said  th*at  the  grand  jury  was  not  legally 
selected.    The  exact  complaint  is  that  two  of  the  grand 
jurors  finding  the  indictment  were  residents  of  the  same 
township.    The  county  contaiu'S  seventeem  civil 
6  towni^hips.    Code  1873,  section  241,  after  provid- 

ing for  drawing  jurors,  says,  "Provided  that  in 
drawing  such  grand  jury  not  more  than  one  person  shall 
be  drawn  as  a  grand  juror  from  amy  civil  township, 
excepting  where  the  grand  jury  is  by  law  required  to  be 
drawn  from  a  district  containing  fewer  civil  townships 
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than  the  number  of  grand  jurors  required  to  be  sum- 
moned." Laws  1886,  p.  44.  The  record  shows  that  one 
Piper,  a  member  of  the  grand  jury  which  returned  the 
indictment  in  this  ease,  was^  when  the  poll  list  was 
returned  to  the  county  auditor.  May  25, 1895,  a  resident 
of  Marcy  towm&hip,  in  said  county,  and  so  remained 
until  November  20, 1895.  At  that  date  he  removed  to 
Yell  tow^ns-hip,  in  the  ^ame  county,  where  he  resided  at 
the  time  the  indictment  was  found.  This  list  was  one 
from  which  the  grand  jurors  were  selected  for  the  Jan- 
uary, 189C,  term  of  court.  It  appears  from  the  evidence 
of  the  clerk  of  the  district  court  that  the  notice®  to  lye 
©ent  to  grand  jurors  were  given  by  the  clerk  to  the 
sheriff  on  November  30, 1895,  and  that  the  sheriff  made 
his  return  on  them  December  6, 1895;  so  that  Piper  must 
have  been  a  resident  of  Yell  towns.hip  when  he  was  sum- 
moned by  the  sheriff  as  a  grand  juror.  As  the  law  pro- 
vides that  the  clerk  shall  give  the  sheriff  his  precept 
within  three  days  after  the  grand  jurors  are  drawn, 
commanding  blm  to  summon  them,  it  must  be  pre- 
sumed, we  think,  in  view  of  the  ^atements  of  the  clerk, 
and  nfotwithstanding  Piper's  statement  in  his  letter  as 
to  the  date  he  was  notified,  that  when  drawn,  as  well  as 
when  summoned,  he  w^as  a  resident  of  Yell  township; 
and  it  is  without  dispute  that  at  the  drawing  one  Clark, 
who  was  also  a  resident  of  Yell  township,  was  drawn 
as  a  grand  juror.  It  does  not  appear  from  this 
7  record  that  defendant  did  not  know  of  the  irreg- 

ularity complained  of  before  he  pleaded  to  the 
indictment.  In  view  of  the  holding  of  a  majority  of  the 
court  in  State  v  Belvel,  89  Iowa,  405,  it  must  be  held 
that  the  defendant  waived  the  irregularity,  as  'he  mi^t 
iiiave  raised  the  question  by  attacking  the  indictment. 
State  V.  Belvely  supra;  State  v.  Beid,  20  Iowa,  413.    We 


Dec.  1897]  Statb  op  Iowa  v.  Kouhns.  727 

do  not,  therefore,  consider  wlmt  the  effect  of  such  an 
irregularity  would  be,  if  the  question  had  been  made  at 
the  proper  time.  On  the  whole  record,  it  appears  that 
the  defendaet  had  a  fair  trial,  and  that  there  wae  no 
prejudicial  error. — Affirmed. 
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SUPPLEMENT. 

[-- [This  case  did  not  reach  me  in  time  to  be  pub- 

M   357         lished  in  its  chronological  order. — Rbpobtee]. 


J.  P.  Blood  v.  The  Hawkbyb  Insurance  Company, 

Appellant. 

iBsnnmce:  actions  on  policies:  When  prenuUure.  Acts  Eighteenth 
Oeneral  Assembly,  chapter  211,  section  8,  provide  that,  to  main- 
tain an  action  on  an  insurance  policy,  the  assured  need  only  prove 
the  loss  and  notice  in  writing  to  the  company  within  sixty  days, 
accompanied  by  an  affidavit  as  to  how  the  loss  occurred  and  its 
extent,  but  that  no  ac  ion  shall  be  begun  within  ninety  days  after 
giving  such  notice.  Held,  that  the  requirement  of  the  statute  as 
to  the  time  within  which  an  action  may  be  brought  cannot  be 
waived,  and  an  action  in  less  than  ninety  days  after  notice  of  loss 
not  accompanied  by  an  affidavit,  or  after  a  waiver  of  such  notice 
and  affidavit,  was  premature.  Following  Wilhelmi  v.  Insurance 
Co.,  86  Iowa,  826. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Monday,  February  1,  1897. 

Action  on  a  policy  of  fire  insurance.    Judgment  for 
plaintiff,  and  the  defendants  appealed. — Reversed. 

J.  B.  Johnson  for  appellant. 

Marks  &  Mould  and  J.  P.  Blood  <&  Co.  for  appel- 
lee. 

Granger,  J. — The  cau-se  was  submitted  to  the  court 
without  a  jury.  At  the  close  of  the  evidence  the  defend- 
ant moved  the  court  for  judgment  in  its  faror,  for  the 
reason,  among  others,  that  the  action  was  prematurely 
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brought,  because  it  was  less  than  ninety  days  after  the 
"aflBdavit  and  proofs  of  loss"  required  by  the  statute 
were  served  on  defendant.  The  petition  shows  that 
the  loss  occurred  on  the  twenty-second  day  of  Sep- 
tember, 1894,  and  that  proofs  of  loss  were  prepared  and 
agreed  upon  October  20,  1894.  The  action  was  com- 
menced December  27, 1894.  A  part  of  section  3,  chap- 
ter 211,  Acts  Eighteenth  General  Assembly,  is  as  fol- 
lows: "In  order  to  maintain  his  action  on  the  policy  it 
shall  only  be  necessary  for  the  assured  to  prove  the 
loss  of  building  insured,  and  that  he  has  given  the 
company  or  association  notice  in  writing  of  such  loss, 
accompanied  by  an  affidavit  stating  the  facts  as  to  how 
the  loss  occurred,  so  far  as  they  are  within  liis  knowl- 
edge, and  the  extent  of  the  loss,  which  notice  shall  be 
given  within  sixty  days  from  the  time  the  loss  occurred : 
provided,  further,  that  no  action  shall  be  begun  within 
ninety  days  after  notice  of  such  has  been  given."  On 
the  twenty-fourth  of  September  a  letter  was  written  to 
the  company,  which  the  company  answered,  stating 
that  the  matter  would  have  its  attention.  This  letter  is 
construed  by  appellee  as  a  notice.  It  was  not  accom- 
panied by  any  affidavit,  as  required  by  the  act  above 
quoted.  This  letter,  or  notice,  somewhat  elaborately 
stated  the  facts,  and  it  may  be  conceded  that  it  did  so 
as  fully  as  would  be  required  in  an  affidavit  under  the 
statute. 

It  is  claimed  by  appellee  that  because  of  its  letter 
to  the  company  notifying  it  of  the  loss,  and  the  answer 
by  the  company,  and  because  plaintiff  gave  to  the  com- 
pany, at  its  request,  about  October  20, 1894,  an  affidavit 
stating  the  facts  as  to  how  the  loss  occurret\  and 
because  of  a  compliance  by  plaintiff  with  the  terms  of 
the  policy  as  to  adjustments,  notice  and  proofs  of  loss, 
and  his  observance  of  other  requirements  of  the  policy, 
4efendant  waived  the  provisions  of  the  law  above 
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quoted  as  to  the  time  in  which  such  actions  may  be 
brought.  It  ie  held  in  Von  Genechtin  v.  Insurance  Co.^ 
75  Iowa,  544,  that  the  notice  required  by  the  statute 
includes  the  aflSdavit.  See,  also,  Wilhehni  v.  Insurance 
Co.,  86  Iowa,  326.  Under  the  express  language  of  the 
last-cited  case  the  notice  in  this  case,  without  the  affi- 
davit, is  not  the  notice  required  by  the  statute.  As  to 
the  waiver  of  the  provisions  of  the  statute  it  is  said,  in 
the  same  case:  "Whatever  may  be  the  rule  as  to  the 
power  of  the  company  to  waive  formal  notice  and  proof 
of  la^s,  as  required  by  the  statute,  the  question  of  their 
right  to  waive  the  provisions  of  the  statute,  prohibiting 
the  commencement  of  an  action  prior  to  the  expiration 
of  90  days  after  notice  and  proofs  of  loss  are  given, 
must  be  regarded  as  settled." 

Appellee  contends,  and  the  contention  is  supported 
by  the  facts  in  this  case,  that  the  affidavit  to  accom- 
pany the  notice,  and  the  proofs  of  loss,  as  contemplated 
by  the  policy,  are  not  the  same.  The  requirements  of 
the  statute  as  to  the  affidavit  are  not  as  comprehensive 
as  those  of  the  policy  as  to  the  proofs  of  loss.  The 
statute,  as  to  the  affidavit  simply  requires  that  it  shall 
show  the  facts  as  to  how  the  loss  occurred,  so  far  as  the 
assured  knows,  and  the  extent  of  the  loss,  while,  by  the 
terms  of  the  policy,  the  proofs  of  loss  must  contain 
specific  items  of  information  not  essential  to  a  com- 
pliance with  the  statute  as  to  the  affidavit.  We  leave  it 
as  an  open  question  whether  proofs  of  losvs,  other  than 
such  as  are  required  by  the  affidavit,  under  the  statute, 
can  be  required  by  the  terms  of  a  policy.  There  is  some 
confusion  in  the  cases,  arising  from  the  use  of  the 
terms  "affidavit''  and  "proofs  of  loss,"  by  not  at  all 
times  having  in  view  the  distinctions  between  the 
requirements  of  the  law  and  of  policies,  and  speaking  of 
the  affidavit  as  proof  of  loss,  which,  in  a  sense,  it  is,  but 
distinguishable  from  proofs  of  loss  a^  generally 
required  by  policies. 
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It  is  appellee's  thought  that  the  requirement  in  the 
policy  as  to  the  proofs  of  loss  being  complied  with  by 
him,  with  other  facts  as  to  notice,  agreeing  to  the 
amount  of  the  loss,  etc.,  operates  to  waive  the  require- 
ments of  the  law  as  to  the  time  in  which  the  suit  may 
be  brought.  The  Wilhelmi  Case,  supra,  is  decisive  of 
the  question  as  to  time,  and  the  ninety  days  must  run. 
If  the  notice,  accompanied  by  the  affidavit,  is  given,  the 
time  commences  to  run  from  that  date.  If  the  com- 
pany may  waive  the  notice  and  affidavit,  which  ques- 
tions we  do  not  decide,  then  some  other  fact  must  fix 
the  commencement  of  the  ninety  days,  and  such  ques- 
tion is  in  no  way  argued  by  counsel.  If  we  assume  it  to 
be  from  the  date  of  the  waiver,  which  would  seem  to  be 
the  reasonable  one,  we  think  there  is  no  evidence  in  the 
case  from  which  the  fact  of  a  waiver  can  be  found.  The 
facts  pleaded  as  a  waiver  occurred  from  September  25 
to  October  20,  1894,  and  the  petition  was  filed  Decem- 
ber 24, 1894;  so  that,  in  no  event  could  there  have  been 
the  period  of  ninety  days  before  the  commencement  of 
the  action.  We  do  not  know  that  appellee  could  ques- 
tion this  proposition.  His  argument  is  directed,  in 
something  of  a  general  way,  to  a  waiver  of  a  "strict 
compliance  with  the  law,"  and  we  understand  the  claim 
to  be  that  the  ninety  days'  period  may  be  waived.  As 
we  have  said,  that  question  is  settled  by  the  Wilhelmi 
Case. 

The  action  is  prematurely  brought,  and  there 
should  be  a  judgment  for  defendant. — Reversed. 
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Notes  of  Cases  Not  Otherwise  Reported. 


Allan  Smith,  Appellant,  v.  Fannie  A.  V.  Knight,  Administratrix, 

Etc.,  et  aL 

Appeal.  Refusal  to  allow  a  credit  claimed  by  plaintiff  cannot  be 
considered  on  appeal,  where  the  evidence  is  not  properly  In  the 
record. 

Same.  A  statement  in  appellee's  abstract,  denying  that  the  evidence 
set  forth  in  appellant's  abstract  was  properly  preserved  or  filed 
of  record,  and  that  appellant's  abstract  and  appellee's  amend- 
ment together  contain  all  the  evidence,  will  be  taken  as  true 
where  appellant  does  not  reaffirm  his  original  abstract. 

Appeal  from  Boone  District  Cowr/.— Hon.  B.  P.  Birds  all,  Judge. 

Wednesday,  October  18, 1897. 

Tms  is  a  branch  of  the  case  of  Smilk  v.  Knight,  which  was 
determined  in  this  court  on  May  18,  1893,  wherein  the  Judgment  of 
the  lower  court  was  affirmed.  88  Iowa,  257.  After  the  affirmance,  an 
execution  issued  upon  the  judgment,  and  certain  property  of  the 
appellant  was  levied  upon  thereunder.  Appellant  then  brought  this 
action  by  supplementary  proceedings  In  the  original  case,  asking  to 
be  entitled  to  certain  credits  upon  the  execution,  and  praying  for  an 
Injunction  restraining  the  sherifT  from  proceeding  until  such  claimed 
credits  were  determined.  An  injunction  Issued  as  prayed.  In  the 
original  action  it  was  ordered  that  the  defendants  deed  an  undivided 
one-half  of  lot  11,  in  block  67,  in  Boone,  Iowa,  to  the  plalntifF,  Allan 
Smith,  and  plaintifT  was  ordered  to  pay  to  defendants  a  sum  there'n 
stated;  and  in  default  of  a  conveyance  of  the  undivided  one-haf  of 
said  lot  to  Smith  the  amount  he  was  to  pay  the  defendants  was  to  be 
reduced  to  the  extent  of  the  value  of  the  one-half  of  said  lot  Plaintiff 
in  this  proceeding  seeks  to  have  the  value  of  the  undivided  one-half 
of  said  lot  11  credited  on  the  execution  against  him.  This  relief  the 
lower  court  refused,  and  plaintiff  appeals. —  Affirmed, 
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James  G,  Day  and  E.  L.  Penfield  for  appellant. 
Dyer  &  SUvens  and  R.  F.  Jordan  for  appellees. 

KiNNE,  C.  J.— L  Appellees  have  filed  a  paper  in  which  they  deny 
that  the  evidence  set  forth  in  appellant's  abstract  was  properly  pre- 
served or  filed  of  record  in  this  case,  and  deny  that  there  is  any 
evidence  relating  to  the  value  of  the  undivided  one-half  cf  lot  11,  in 
block  67,  Boone,  Iowa,  before  this  court,  and  deny  that  the  appel- 
lant's abstract  and  appellees'  amendment  together  contain  all  of  the 
evidence.  Appellant  has  not  re-affirmed  his  original  abstract,  and 
therefore  we  must  treat  the  statements  in  appellees'  abstract  as 
being  true.  Not  having  all  of  the  evidence  before  us,  this  case  cannot 
be  tried  de  novn, 

II.  Appellant  has  filed  an  assignment  of  errors,  and  we  may 
therefore  consider  any  question  the  determination  of  which  is  not 
dependent  upon  an  examination  of  the  evidence.  Appellant  claims  a 
credit  on  the  execution  against  him  to  the  extent  of  the  v^lue  of  an 
undivided  one-half  of  lot  11.  If  it  be  conceded  that  in  this  procecdirg 
he  would  be  entitled  to  such  credit,  still,  before  it  could  be  given,  the 
value  of  such  interest  must  be  shown.  As  we  have  already  said,  we 
have  no  evidence  before  us,  and  hence  cannot  siy  that  the  court  below 
erred  in  not  allowing  such  credit  on  the  execu  Jon.  Whatever  may 
be  the  merits  of  this  case,  we  see  no  way,  under  the  law,  in  view  of 
the  record,  of  granting  relief. — Affirmed. 


E.  H.  GiBBS  V.  The  City  of  Oskaloosa,  Appellant. 

Appeal.  A  certificate  by  the  reporter  that  the  abstract  is  a  true 
rendering  into  longhand  of  his  shorthand  notes  and  that  it  con- 
tains all  the  testimony  offered  or  introduced,  is  no  part  of  the 
record,  unauthorized,  and  of  no  effect. 

Appeal  from  Mahaska  District  Court.—Uonf.  D.  Ryan,  Judge. 

Wednesday,  October  18, 1897. 

Appeal  from  a  decree  canceling  certain  receipts  purporting  to 
satisfy  a  judgment  in  the  Poweshiek  county  district  court— Affirmed, 

J,  C.  Williams  for  appellant. 

J,  F.  <fc  W,  R,  Lacey  for  appellee. 
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Deemer,  J. — The  abstract  contains  a  certificate  of  the  reporter  to 
the  effect  that  it  is  a  true  rendering  into  longhand  of  his  shorthand 
notes,  and  that  it  contains  all  the  testimony  offered  or  introduced,* 
together  with  motions  and  objections  of  counsel,  and  rulings  of  lh3 
court  thereon.  The  reporter  has  nothing  to  do  with  the  preparation 
of  the  abstract,  and  his  certificate  thereto  is  of  no  more  effect  than  if 
made  by  any  other  stranger  to  the. proceedings.  Moreover,  appellee 
has  expressly  denied  that  the  evidence  was  ever  certified,  except  by 
the  reporter,  and  no  response  is  made  to  this  denial. 

There  are  no  assignments  of  error.    For  these  reasons,  we  cannot 
try  or  consider  the  case,  and  the  decree  is  affirmed. 


Healy  Brothers,  et  al ,  v.  George  V.  Jordan,  Appellant. 

Distraint  of  aximals:  Notice.  Under  Code  1873,  section  14M,  pro» 
vidlng  that,  in  case  of  distraint  of  trespassing  cattle  and  failure 
of  the  owner  to  satisfy  the  damages,  the  land  owner  shall  notify 
the  township  trustees  to  assess  the  damages,  "such  notice  to  be 
either  verbal  or  in  writing,"  and  "the  owner  of  stock,  or  person 
entitled  to  the  possession  thereof^  when  known,  shall  also  be  noti- 
fied of  the  time  and  place  of  the  meeting  of  the  trustees  to  assess 
said  damages,"  a  verbal  notice  of  such  meeting  to  the  owner  of 
the  cattle  or  person  entitled  to  the  possession  thereof  is  sufiicient. 

Appeal  from  Crawford  District   ComW.— Hon.  C.   D.  Goldsmith, 

Judge. 

THURSDAt,  October  15, 1897. 

Dependant  distrained  plaintiffs*  hogs  doing  damage  in  his  field. 
He  notified  plaintiffs,  and  one  of  them  came,  but  they  failed  to  agree 
upon  the  damages,  and  defendant  notified  the  township  trustees  to 
assess  the  damages.  This  action  is  replevin  for  the  possession  of  the 
hogs.  The  defense  is  a  right  of  possession  because  of  the  distraint. 
The  court  directed  a  verdict  for  the  plaintiffs,  and  the  defendant 
appealed. — Rtversed. 

Shaw  iSt  Kuehnle  for  appellant. 

P,  E.  C.  Lally  for  appellees. 

Granger,  J.— The  following  is  a  part  of  section  1454  of  the  Code 
of  1873:  "Within  twenty-four  hours  after  the  stock  has  baan  distrainai, 


Bunday  not  being  iilcluded,  the  party  so  injured,  or  his  agent,  shall 
notify  the  owner  of  said  stock,  when  known,  and  if  said  owner  s'la  1 
fail  to  satisfy  the  owner  of  or  occupant  cultivating  said  land,  he  sliall 
within  twenty-four  hours  thereafter,  notify  the  township  trustees  to 
be  and  appear  upon  the  premises  to  view  and  assess  the  damages; 
such  notices  to  be  either  verbal  or  in  writing.  ♦  ♦  ♦  The  owner 
of  the  stock,  or  person  entitled  to  the  possession  thereof,  when 
known,  shall  al^o  be  notified  of  the  time  and  place  of  the  meeting  of 
the  trustees  to  assess  said  damage."  It  is  not  questioned  but  that.  If 
the  distraint  proceedings  were  legal,  the  defendant  would  be  eatilkd 
to  the  possession  of  the  hogs.  The  objection  to  such  proceedings  was 
that  no  notice  was  given  plaintiffs  of  the  time  and  place  of  the  ass  ss- 
ment  by  the  trustees.  Defendant  offered  to  prove  a  verbal  notice  of 
that  kind,  which  the  court  refused  to  permit;  and  the  only  qu3st  on 
for  us  is,  is  a  verbal  notice  in  such  case  sufficient?  We  think  it  Is. 
It  seems  to  us  the  language  of  the  section  practically  settles  it  In 
the  first  part  of  the  section  it  is  provided  that  the  notice  to  the 
owner  of  the  stock  and  to  the  trustees  may  be  either  verbal  or  in 
writing.  That,  it  is  true,  is  a  notice  of  the  distraint,  but  is  the 
important  notice,  for  it  is  the  first  one,  and  gives  notice  of  the  taking 
of  the  stock,  and  other  proceedings  are  to  follow,  by  way  of  settle- 
ment or  assessment.  Surely,  if  a  verbal  notice  is  good  in  the  first 
place,  such  a  notice  after  a  failure  to  settle  the  damage  ought  to  be 
good  as  to  the  time  and  place  for  the  assessment.  There  seems  to 
be  nothing  to  elaborate.  We  think  a  verbal  notice  was  sufficient. 
The  judgment  is  reversed. 


The  Citizens  State  Bank  v.  Anna  Weston,  et  ol..  Appellants 

F»{AUDULENT  CONVEYANCE:  Evidence.  A  father  and  his  daughter 
made  a  contract,  when  she  was  about  twenty-five  years  old, 
whereby  she  agreed  to  stay  at  home  and  care  for  her  parents,  and 
he  agreed  to  clothe  and  support  her  and  pay  her  one  hundred  and 
fifty  dollars  a  year;  said  sum  to  be  paid  when  she  required  it. 
After  she  had  worked  pursuant  to  such  contract  for  some  thir- 
teen years,  during  which  time  she  had  been  paid  nothing,  a  bank 
brought  suit  against  the  father,  and  obtained  judgment.  Pend- 
ing the  suit  she  demanded  that  she  be  paid  for  her  services.  He 
.  had  no  money,  and  it  was  agreed  between  them  that  he  should 
convey  to  her  certain  land  in  full  satisfaction  of  her  claim. 
Eeldy  that  the  conveyance  made  by  him  and  accapted  by  her  pur- 
suant to  the  latter  agreement  was  not  fraudulent  as  to  the  bank 
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Appeal  from  PotiawcUtamie  District  Court, ^"H-O^x,   W.    I.  Smith 

Judge. 

I 
Tuesday,  Octobeb  19, 1897. 

AcmoN  in  equity  to  set  aside  a  convey aiiee  of  certain  land. 
Decree  for  plaintiff,  and  defendants  appeal. — Reversed. 

Flickinger  Bros,  for  appellants. 
Mayne  &  Hazelton  for  appellee. 

KiNNE,  C.  J. — Owing  to  the  contention  of  counsel  as  to  the  con- 
dition of  the  record,  we  have  carefully  read  the  transcript  in  this 
case;  and  from  it  and  from  the  pleadings  we  find  the  following, 
among  other,  facts  established:  Plaintiff  bank  secured  a  Judgment 
against  the  defendant  James  Weston,  who  is  the  father  of  the 
defendant  Anna  Weston.  About  the  time  the  Judgment  was  ren- 
dered^  the  said  James  Weston  conveyed  the  premises  in  controversy 
to  the  defendant  Anna  Weston,  his  daughter.  This  action  is  brought 
to  set  aside  said  deed,  and  to  establish  the  lien  of  the  plaintiff's 
Judgment  against  the  said  land.-  Anna  Weston,  the  daughter,  when 
about  twenty-five  years  of  age,  entered  into  an  agreement  with  her 
father  whereby  she  agreed  to  stay  at  home  and  work  and  care  for 
her  parents,  in  consideration  of  which  the  father  agreed  to  support 
and  clothe  her  and  pay  her  at  the  rate  of  one  hundred  and  fifty  dollars 
per  year;  said  sum  to  be  paid  when  she  required  it  Under  this 
arrangement,  Anna  stayed  at  home,  did  the  housework,  and  cared 
for  her  parents  for  some  thirteen  years  prior  to  the  execution  of  the 
deed  to  her.  She  had  never  been  paid  ansrthing  under  the  agree- 
ment until  the  property  was  conveyed  to  her,  which  she  accepted  in 
full  for  all  her  services  theretofore  rendered.  The  mother  was 
during  all  of  this  time  in  poor  health,  and  required  constant  care. 
While  plaintiff's  suit  was  pending  against  her  father,  Anna 
demanded  that  she  should  be  paid  for  her  services.  The  father  then 
had  no  money,  and  it  was  agreed  between  them  that  he  should  con- 
vey this  land  to  her  in  full  satisfaction  of  her  claim.  We  Ihnk  the 
evidence  establishes  the  contract  of  employment,  and  the  perform- 
ance of  the  labor  by  Anna  thereunder,  and  that  the  deed  was 
accepted  by  her  for  the  purpose  of  settlement  of  the  sum  due  her. 
It  may  be  conceded  that  in  some  respects  the  evidence  of  the  father 
is  not  satisfactory,  but,  taking  all  of  the  evidence,  it  is  reasonably 
clear  that  the  plaintiff  has  failed  to  establish  its  claim  that  the 
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conveyance  was  made  for  the  purpose  of  defrauding  it  As  the 
father  was  in  fact  indebted  to  the  daughter,  he  had  a  legal  right  to 
convey  this  land  in  satisfaction  of  her  claim,  even  though  the  effect 
of  it  was  to  hinder,  delay,  or  prevent  the  plaintiff  from  collecting  its 
claim.  We  have  no  doubt  of  the  justness  of  the  daughter's  claim, 
and  we  think  the  evidence  shows  that  the  transaction  was  legitimate. 
The  law  is  so  well  settled,  relating  to  such  conveyances,  that  we 
need  not  here  cite  the  authorities.  The  evidence  is  not  sufficient  to 
sustain  plaintiff's  claim,  and  a  decree  should  have  been  entered  for 
the  defendant  Anna. — Keybbsed. 


In  the  Matter  of  the  £state  of  W.  P.  Gabdner,  Deceased. 

fioHBSTBADs:  Debt  of  decedent.  A  homestead  is  not  subject  to  the 
debts  of  the  deceased  owner,  unless  they  were  incurred  prior  to 
the  acquisition  of  the  homestead. 

Appeal  from  Carroll  District  (7of*r^— Hon.  Z  A.  Church,  Judge. 

Frtoat,  October  23, 1897. 

This  is  an  application  by  the  administrator  of  the  estate  of  W.  r; 
Gardner,  deceased,  to  sell  certain  real  estate  belonging  to  the 
deceased  in  order  to  pay  debts.  The  widow  of  deceased  claimed 
certain  of  the  real  estate  as  exempt  to  her  as  a  homestead.  One  of 
the  creditors,  to-wit,  J.  W.  Gardner,  opposed  this  claim  on  the 
ground  that  his  debt  antedated  the  acquisition  of  the '  homestead. 
The  trial  court  found  that  the  property  was  a  homestead,  and 
denied  the  application  to  sell.    The  creditor  eippeaXs.^Affirmed. 

Oeo.  W,  Paine  for  appellant. 

B,  1,  Balinger  for  appellee. 

Deemeb,  J. — That  the  property  was  and  Is  a  homestead  is  con- 
ceded. It  was  acquired  in  the  year  1882,  and  is  not  subject  to  the 
debts  of  the  deceased  unless  these  debts  were  contracted  prior  to 
the  acquisition  thereof.  The  claim  of  J.  W.  Gardner  is  based  upon 
two  promissory  notes  in  the  sum  of  three  hundred  dollars  each, 
which  are  dated  April  15,  1883,  and  April  15,  1887,  respectively.  He 
contends,  however,  that  these  notes  were  given  in  renewal  of  a  debt 
contracted  in  the  fall  of  1873.  To  establish  this  contention  he  Intro- 
duced the  evidence  of  a  former  wife  and  of  a  grandson  of  the 
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deceased.  It  is  not  important  that  we  set  out  this  evidence.  It  is 
sufficient  to  say  that  we  do  not  think  it  establishes  the  appellant's 
contention.  Certainly  it  does  not  so  dearly  establish  it  that  we  are 
justified  in  holding  that  the  order  of  the  trial  court  lacks  support  in 
the  evidence.  The  notes  are  not  sufficiently  connected  with  any 
previous  loan  of  money  as  to  Justify  us  in  sa3ring  they  are  renewals. 
The  Judgment  and  order  of  the  district  court  are  affirmed. 


H.  J.  Lt&dward  &  Company  y.  George  W.  Kudeb,  Appellant. 

HoTiON  TO  strike:  Sufficiency,  After  a  witness  had  been  exam- 
ined and  cross-examined  touching  all  the  matters  in  controversy, 
and  had  given  much  competent  testimony,  defendant  moved  "to 
strike  out  the  testimony  in  relation  to  this  transaction,  for  the 
reason  that  same  is  not  competent.''  Held,  that  the  motion  was 
too  indefinite,  as  not  advising  the  court  what  particular  transac- 
tion was  referred  to. 

Appeal  from  Lcuisa  District  Cbwr^— Hon.  Ben  McCoy,  Judge. 

Friday,  October  22, 1897. 

Gray  A  Tucker  for  appellant. 

C7.  A.  0^  perUer  for  appellee. 

'  KiNNE,  C.  J.— I.  This  action  Is  brought  to  recover  a  balance 
claimed  to  be  due  the  plaintiff  from  the  defendant  on  account  of 
certain  com  which  defendant  shipped  the  plaintiff,  and  which  plain- 
tiff stored  and  sold  on  commission  for  the  defendant.  The  defend- 
ant, in  substance,  denies  the  allegations  of  the  petition,  and  denies 
any  indebtedness  to  the  plaintiff.  A  Jury  was  waived,  and  the  cause 
tried  to  the  court  Judgment  was  entered  for  plaintiff,  and  the 
defendant  appeals. 

II.  While  several  assignments  of  error  are  made,  but  two  are 
argued.  After  the  witness  J.  H.  Ledward  had  been  examined  and 
cross-examined  at  considerable  length  touching  all  of  the  matters  in 
controversy,  the  defendant's  counsel  moved  the  court  "to  strike  out 
the  testimony  in  relation  to  this  transaction,  for  the  reason  that  the 
same  is  incompetent."  The  court  took  the  motion  under  advisement, 
and,  when  deciding  the  case,  overruled  it  The  correctness  of  this 
ruling  is  challenged  by  appellant  We  think  the  ruling  was  proper. 
The  court  was  not  advised  by  the  form  of  the  motion,  and  in  view 
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of  the  extended  examination  of  the  witness  which  preceded  the 
motion,  as  to  what  particular  transaction  was  sought  to  be  stricken. 
If  it  was  the  object  of  the  mover  to  strike  out  all  of  the  testimony 
of  the  witness,  the  motion  was  properly  overruled,  as  much  of  his 
evidence  was  competent.  If  it  was  the  thought  of  counsel  to  strike 
out  certain  parts  of  the  evidence,  as  to  which  the  witness  showed 
he  had  no  personal  knowledge,  then  the  motion  should  have  pointed 
out  with  some  certainty  the  portions  of  the  evidence  desired  to  be 
stricken.    This  the  motion  did  not  do. 

III.  It  is  said  that  the  plaintiff's  claim  Is  not  established  by  any 
evidence.  This  case  was  tried  to  the  court,  and  its  finding  ana 
judgment  stand  as  the  verdict  of  a  Jury,  and  we  cannot  disturb  It  it 
the  evidence  supports  the  judgment.  That  there  was  sufficient  evi- 
dence to  support  the  finding  and  judgment  we  have  no  doubt— 
Affirmed. 


Eliza  Tomlinson,  et  al ,  v.  Joseph  Tomlinson,  Appellant. 

Canorllation  of  deed:  Evidence,  A  decree  setting  aside  a  deed 
is  sustained  by  evidence  that  the  grantor  and  grantee  were 
brothers;  that  the  grantor  was  seventy  years  old,  and  mentally 
and  physically  weak;  that  he  was  financially  embarrassed,  had 
been  sued  for  slander,  reposed  special  confidence  in  the  grantee* 
who  was  several  years  his  junior,  and  of  good  business  capacity,  and 
acted  on  the  grantee's  advice,  without  consideration  for  the 
deed,— the  grantee  himself  admitting  that  when  he  took  the  deed 
he  knew  that  the  grantor  was  mentally  incapable  of  protecting 
his  own  interests. 

Appeal  from  Jones  District  Court,— Uo^,  William  G.  Thompsoh, 

Judge. 

Tuesday,  October  26, 1897. 

Action  in  equity  to  set  aside  and  cancel  a  deed  of  certain  lands 
which  was  made  to  the  defendant,  and  for  a  decree  quieting  the 
title  in  the  plaintifTs.  Decree  for  plaintiffs.  Defendant  appeals.— 
Affirmed, 

Robert  0,  Cousins  for  appellant 

L.  A.  Ellis  and  F.  0.  Ellison  for  appellees. 
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KiNNE,  C.  J. — The  grounds  alleged  for  the  relief  demanded  are: 
(1)  Fraud  and  undue  Influence  on  the  part  cf  defendant  in  obtaining 
the  deed  to  the  land  in  question,  and  (2)  a  fraudulent  alteration  of 
the  deed,  after  its  execution  and  delivery,  in  a  material  part,  ren- 
dering it  inoperative  as  a  conveyance.  The  answer  is  a  general 
denial,  and  averments  that  the  defendant  is  the  absolute  owner  of 
the  land.  As  usual  in  such  cases,  the  evidence  is,  as  to  s:me  matarial 
matters,  conflicting,  but  a  careful  consideration  of  all  of  the  com- 
petent evidence  satisfles  us  that  the  following,  among  other,  facts 
are  established:  Eliza  Tomlinson  is  the  widow  of  Jesse  Tomlinson, 
who  died  December  17,  1894.  The  other  defendants  are  the  children 
of  said  Jesse  and  Eliza  Tomlinson.  Jesse  Tomlinson,  in  his  life- 
time, was  the  owner  of  two  hundred  and  forty  acres  of  land  in 
Jones  county,  Iowa.  That  the  defendant  was  a  brother  of  Jesse 
Tomlinson.  Jesse  Tomlinson  and  his  wife  were  both  over  seventy 
years  of  age.  Jesse  Tomlinson  was  mentally  and  physically  infirm. 
He  placed  great  confidence  in  and  reliance  on  the  defendant,  who 
was  several  years  younger  than  himself.  That  he  was  indebted  in 
the  sum  of  about  five  thousand  dollars,  and  was  sued  for  slander. 
That  he  was  a  man  easily  irritated,  and  his  obligations  and  this 
slander  suit  annoyed  and  worried  him.  Some  ten  years  prior  to  his 
death,  he  had  fallen  from  a  horse,  and  for  several  years  before  he 
died  he  had  failed  much  in  mind  and  health.  He  had  grown  peculiar; 
would  take  the  farm  tools,  and  hide  them;  left  considerable  sums  of 
money  in  rubbish,  in  old  buildings,  and  in  barns;  left  promissory 
notes  in  old  tin  cans;  preached  to  himself  in  the  fields  in  a  loud 
Voice;  was  afraid  his  son  would  squander  his  money.  The  defendant, 
taking  advantage  of  the  weak  mental  condition  of  said  Jesse,  and 
with  the  pretense  on  his  part  of  aiding  Jesse  to  pay  his  debts,  and  of 
assisting  him  in  the  management  of  his  affairs,  obtained  a  convey- 
ance from  Jesse  and  his  wife  of  all  their  land  under  the  promise 
that  their  title  to  the  same  should  not  be  affected ;  that  he  would  not 
place  the  deed  of  record;  that  when  Jesse's  debts  were  paid  he  wou?d 
re-convey  the  land  to  him.  Relying  upon  the  representations  of  the 
defendant,  and  by  reason  of  his  influence  over  Jesse  and  his  wife,  he 
secured  said  conveyance,  placed  the  same  of  record,  and,  as  a  part 
of  his  scheme  to  defraud  his  brother,  he  pretended  to  lease  said 
land  to  Jesse,  and  entered  into  a  written  contract  of  lease  with  him. 
Eighty  acres  of  said  land  was  sold,  and  with  the  proceeds  of  it,  and 
of  certain  personal  property,  the  defendant  paid  off  all  of  Jesse's 
debts.  The  one  hundred  and  sixty  acres  of  land  which  was  left  has 
always  been  in  the  possession  of  Jesse  or  his  wife  and  heirs.    Sal^ 
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land  embraced  the  homestead  of  Jesse  Tomlinson  and  his  wife,  and 
said  homestead  had  never  been  set  apart  There  was  not  a  dollar's 
consideration  for  the  convejance  oi  the  land  by  Jesse  Tomlinson  and 
his  wife  to  the  defendant,  and,  after  the  eighty  acres  had  been  sold, 
and  Jesse  had  turned  over  the  crops  raised,  or  their  proceeds,  to  the 
defendant,  to  aid  in  paying  his  debts,  and  after  the  debts  were  all 
paid,  there  still  remained  one  hundred  and  sixty  acres  of  land,  worth 
about  ten  thousand  dollars,  which  is  the  land  the  defendant  seeks  to 
hold  as  against  plaintiffs.  Finding  that  his  title  to  the  land,  acquired 
without  any  consideration,  was  of  doubtful  validity,  the  defendant^ 
without  the  knowledge  or  consent  of  Eliza  Tomlinson,  went  with 
Jesse  before  a  notary,  and  had  a  proyision  inserted  in  the  deed  to 
the  effect  that  the  deed  was  subject  to  all  mortgages  and  liens 
against  the  property.  Jesse  Tomlinson's  situation  was  this:  He 
had  a  farm  worth  about  fourteen  thousand  dollars,  and  owed  five 
thousand  dollars.  The  defendant,  without  having  invested  a  dollar 
of  his  own  money,  insists  on  a  right  to  hold  title  to  the  one  hundred 
and  sixty  acres,  worth  ten  thousand  dollars.  The  defendant  had 
often  expressed  his  opinion  to  the  effect  that  his  brother,  Jesse,  had 
not  been  fit  to  do  business,  that  he  had  about  lost  his  mind,  that  he 
was  not  responsible,  and  was  not  capable  of  doing  business.  To 
others  he  said  that  his  brother,  Jesse,  had  not  been  capable  of  doing 
business  for  seven  or  eight  years.  He  also  told  the  parties,  prior  to  the 
time  the  deed  was  made,  that  he  was  going  to  try  and  persuade  Jesse 
to  put  this  property  in  his  (defendant's)  hands,  to  keep  his  son  and 
others  from  squandering  it,  and  that  Jesse  was  not  capable  of  attend- 
ing to  his  own  business.  It  thus  appears,  according  to  the  defend- 
ant's own  statements,  he  knew,  when  he  took  the  conveyance,  and 
when  he  had  the  same  altered  by  inserting  the  provisions  hereto- 
fore referred  to,  that  the  brother  he  was  dealing  with  was  mentally 
incapable  of  protecting  his  own  interests,  and  that  he  now  seeks  to 
take  advantage  of  a  conveyance,  which,  in  view  of  all  oi  the  evi- 
dence, it  is  fair  to  say  he  induced  his  brother  to  execute  to  him  with- 
out any  consideration  whatsoever.  We  think  it  clearly  appears  that 
this  conveyance  was  induced  by  the  acts  of  the  defendant  and  his 
promises,  that  he  never  paid  anything  for  the  land,  that  he  has 
perpetrated  a  fraud,  and  that  he  ought  not  to  be  permitted  to  profit 
by  it.  He  took  advantage  of  the  condition  and  confidence  of  his 
brother  to  secure  the  title  to  this  land,  and  he  should  be  compelled 
to  restore  that  which  he  took  to  those  to  whom  it  rightfully  belongs. 
7he  motion  to  relmftate  the  cfuse  is  sustained.    The  mption  to  stril^e 
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the  amendment  to  the  abstract  need  not  be  considered,  in  yiew  oi 
the  disposition  made  of  the  case.    The  decree  below  was  correct,  and 

it  is  APFIBMED., 


E.  H.  Babnes  y.  J.  B.  HoGATB,  et  al,  Appellants. 

Contract  by  agent.  Where  the  owner  of  land  employs  another  to 
cultivate  the  same,  specifying  the  manner  of  payment  for  the 
work  to  be  done,  and  providing  that  the  owner  is  to  be  at  no 
other  expense  for  labor  done  on  said  land,  if  the  owner  after- 
wards directs  the  employe  to  do  additional  work,  and  to  get  some 
one  to  help  him,  the  owner  is  liable  for  the  reasonable  value  of 
labor  done  by  a  third  person,  hired  by  the  party  employed,  to  cul- 
tivate the  land. 

Appeal  from  PottawcUtamie  District  Court.  —  Hon.  W.  E.  Gbebn, 

Judge. 

Tuesday,  October  26, 1897. 

The  defendant  J.  B.  Uogate  leased  a  farm  to  one  Brubaker  by 
written  lease  for  the  season  of  1894.  In  August  of  that  year,  Hogate 
being  in  Spain,  and  learning  that  the  com  crop  in  this  country  had 
failed,  wrote  his  tenant  a  letter  to  have  the  com  cut  and  shocked. 
The  tenant  employed  the  plaintiff  to  cut  and  shock  the  corn  at  an 
agreed  price  of  four  cents  per  shock,  and  he  cut  and  shocked  one 
thousand,  two  hundred  and  forty-three  shocks,  and  this  action  is  to 
recover  from  Hogate  therefor.  The  district  court  gave  Judgment  for 
plaintiff,  and  the  defendants  appealed. — Affirmed. 

A,  W.  Askwilh  for  appellants. 

A,  B.  Johns  for  appellee.    .' 

Granger,  J. — The  amount  in  controversy  is  less  than  one  hun- 
dred dollars,  and  hence  our  Jurisdiction  is  fixed  by  the  question 
presented  by  the  district  court.  It  is  as  follows:  "When  the  owner 
of  land  employs  another  to  cultivate  the  same,  by  written  contract 
specifying  the  manner  of  payment  for  the  work  to  be  done,  the 
horses  and  tools  to  be  furnished  by  the  owner,  and  providing  the 
owner  is  to  be  at  no  other  expense  for  tools  or  labor  done  on  said 
land,  if  the  owner  afterwards  writes  to  the  employe,  directing  him 
to  do  additional  work  in  the  way  of  cutting  com,  not  provided  for 
by  the  contract,  and  to  get  some  one  to  help  hini,  is  the  ownef  liable 
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for  the  reasonable  value  of  labor  done  by  a  third  party,  hired  by  the 
party  employed  to  cultlYate  the  land,  in  pursuance  of  said  directions, 
notwithstanding  he  does  not  have  the  corn  cut  4n  the  manner 
directed,  but  In  a  more  expensive  way?  If  the  foregoing  question  is 
answered  in  the  affirmative,  then  this  case  should  be  affirmed;  but, 
if  in  the  negative,  then  this  case  should  be  reversed."  We  are 
limited  by  the  question,  and  we  do  not  go  outside  for  the  facts.  Wo 
think  a  question  is  argued  by  appellants  with  facts  different  from 
those  stated  in  the  question.  The  question  seems  to  us  to  be  hardly 
an  open  one.  It  is  argued  to  us  as  if  Hogate  had  merely  requested 
Brubaker  to  do  what  his  lease  required  him  to  do,  and  to  get  some 
one  to  help  him.  We  are  to  determine  if  Hogate  would  be  liable  if 
he  directed  Brubaker  to  "do  additional  work  in  the  way  of  cutting 
com,  not  provided  for  by  the  contract,  and  to  get  some  one  to  help 
•♦him."  The  proposition  is  not  debatable  By  the  direction,  he  makes 
Brubaker  his  agent  to  employ  some  one  to  do  what  he  (Hogate) 
want&  done.  It  is  not  a  matter  that  the  lease  or  contract  controls. 
The  argument  takes  no  note  of  the  latter  statement  in  the  question 
as  to  the  departure  from  the  directions,  and  we  need  not  cons'der  it. 
Our  answer  to  the  question  submitted  by  the  court  is  in  the  affirm- 
ative, and  the  judgment  is  affirmed. 


Charles  A.  Lloyd,  et  al,  v.  W.  A.  Spurrier,  et  al. 

Certiorari:  Premature.  A  writ  of  certiorari  from  the  supreme 
court  to  the  district  court  and  the  judges  of  such  court,  to  review 
the  proceedings  in  a  certain  case  in  such  court,  is  prematurely 
issued  where  a  motion  is  pending  to  set  aside  the  order  and  judg- 
ment and  order  complained  of. 

KiNNB,  C.  J.,  taking  no  part. 

ToESDAY,  October  26, 1897. 

Certiorari  proceedings  against  the  district  court  and  judges  of 
the  ninth  judicial  district.^ Dismissed, 

A,  W,  0,  Weeks  for  plaintifEs. 

0.  0.  Cole  for  defendants. 

Per  Curiam.— Upon  the  petition  of  plaintiffs  a  writ  of  certiorari 
issued  from  this  court,  directed  to  the  district  court  and  judges  of  the 
^Inth  judicial  district,  commanding  them  to  certify  the  records  and 
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proceedings  in  a  case  before  them  wherein  James  Bellangee,  chair- 
man of  the  state  central  committee  of  the  people's  party  of  Iowa, 
was  plaintiff,  and  George  L.  Dobson,  etal.,  constituting  the  election 
board  of  the  state  of  Iowa,  were  defendants.  Due  return  was  made, 
and  the  case  was  submitted  upon  such  return  and  certain  oral  evi- 
dence offered  by  the  petitioners.  From  an  examination  of  the 
return,  we  discover  that  a  motion  to  set  aside  the  order  and  Judg- 
ment of  the  district  court  in  the  case  hitherto  referred  to  is  still 
pending  in  that  court,  and  is  undisposed  of.  The  presumption  is  that 
all  errors,*  if  any  there  be,  will  be  corrected  by  that  court,  and  that 
there  will  be  no  occasion  to  review  its  proceedings  by  writ  of  cer- 
tiorari. Until  that  motion  is  disposed  of,  there  is  no  reason  for 
Invoking  the  writ.  As  an  attempt  has  been  made  in  the  district 
court  to  correct  the  errors  complained  of,  the  writ  was  prematurely 
issued,  and  it  is  dismissed. 

KiNi?E,  C.  J.,  taking  no  part 


ff.  G.  Fisher,  Appellant,  v.  The  Carroll  County  Fair  aud  Driv- 
ing Park  Association,  et  al 

Specific  performance.  In  ejectment,  defendant  asked  specifle  per- 
formance of  a  contract  for  the  exchange  of  land  owned  by 
defendant  for  the  land  in  dispute,  of  which  defendant  has  pos- 
session when  plaintiff  purchased  it.  The  contract  did  not  fix  any 
time  for  exchanging  deeds,  but  the  same  year  it  was  made,  and 
four  years  before  suit  was  brought,  plaintiff  asked  for  a  deed. 
Defendant  did  not  then  or  at  any  time  refuse  to  carry  out  the 
contract,  but  only  stated  reasons  for  delay;  those  given  being  that 
it  was  unable  to  execute  the  deed,  owing  to  a  mortgage  on  the 
land.  Plaintiff  made  no  tender  of  a  deed,  nothing  had  l>een  lost 
by  delay,  and  the  parties  were  in  the  same  situation  as  when  the 
contract  was  made.  Defendant  tendered  performance.  Held^ 
that  plaintiff  should  be  required  to  perform  the  contract. 

Appeal  from  Carroll  District  Court.— "Rov,  S.  M.  El  wood,  Judge. 

Wednesday,  October  27, 1897. 

The  defendant  association  acquired  in  1887  the  south  half,  north 
half,  southwest  quarter  of  section  30,  township  84,  range  34.  It 
erected  its  hall  and  amphitheater  along  the  south  side  of  the  north 
half,  north  half,  of  the  same  quarter,  then  owned  by  O.  A.  Kentner. 
On  April  1, 1889,  Kentner  sold  this  land  to  the  plaintiff,  the  contract 
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providing  that  "for  aboye  consideration  the  said  H.  G.  Fisher  agrees 
to  transfer  to  the  Carroll  Driving  Park  Association  a  strip  of  land 
now  occupied  by  them,  being  a  part  of  the  above  described  land,  and 
received  from  the  Carroll  Driving  Park  Association  in  exchange,  and 
free  from  incumbrance,  a  like  amount  of  land  off  the  east  end  of  the 
south  half  of  the  north  half  of  the  southwest  quarter  of  section  30, 
township  84,  range  34,  Carroll  county,  Iowa."  The  defendant 
retained  possession  of  the  strip  of  land  referred  to,  though  deeds 
were  not  exchanged;  and  in  August,  1893,  petition  in  ejectment  was 
filed.  The  defendants  answer  by  demanding  specific  pei;^ormance 
of  the  contract  Issue  was  joined,  and  the  cause  tried  as  an  equitable 
action.  Decree  was  entered  for  defendants,  and  plaintiff  appeals.^ 
Affirmed. 

M.  W.  Beach  for  appellant. 

F.  M.  Powers  and  Oeo.  W.  Paine  for  appellees. 

Ladd,  J. — The  defendant  is  owner  of  the  south  half,  north  half, 
southwest  quarter,  of  section  30,  township  84,  range  34,  and  the  plain- 
tiff the  owner  of  the  north  half  of  the  north  half  of  the  same  quarter. 
The  defendant  had  constructed  its  hall  and  amphitbeater  on  a  por- 
tion of  the  north  half,  and  was  in  possession  of  between  three  and 
four  acres  thereof,  when  the  plaintiff  purchased  it,  in  1889,  of  Kent- 
ner,  a  part  of  the  consideration  being  that  he  would  convey  the  land 
so  occupied  to  the  defendant  in  exchange  for  a  deed  to  a  like  parcel 
at  the  east  end  of  the  south  half  by  the  defendant  Some  time  during 
that  year  the  plaintiff  asked  Hinrichs,  then  secretary  of  defendant, 
to  execute  a  deed;  but  this  the  association  was  unable  to  do,  owing 
to  a  mortgage  on  its  land.  The  plaintiff  insists  that  he  then  declared 
the  "trade  off,"  but  this  is  denied  by  Hinrichs  and  others.  The  cir- 
cumstances and  the  subsequent  course  of  the  plaintiff  clearly  indicate 
that  he  did  not  consider  his  obligation  under  the  contract  te  micated, 
or  the  information  derived  from  Hinrichs  a  refusal  to  carry  out  its 
terms.  The  defendant  continued  in  possession  of  the  strip  of  land 
without  objection  until  1893,  and  the  plaintiff  was  in  possession  of 
six  or  eight  acres  at  the  east  end  of  the  south  half,  but  whether 
under  the  contract  or  an  oral  lease  is  in  dispute.  As  the  rental 
value  appears  to  have  been  two  dollars  and  fifty  cents  to  five  dollars 
per  acre,  it  would  seem  that,  in  paying  only  six  dollars  for  the  use 
of  six  or  eight  acres,  that  referred  to  in  the  contract  must  have 
been  excluded.  This  conclusion  is  strengthened  by  the  fact  that 
defendant's   possession   was   without   objection.     There    is    some 
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dispute  about  the  way  the  land  should  be  sorreyed.  The  fenc« 
along  the  north  side  of  that  occupied  by  the  defendant  was  crooked. 
It  was  blown  down  in  1893,  and  another  constructed  after  a  care- 
ful survey.  The  plaintiff  had  suggested  that  this  line  be 
straightened,  and  that  the  part  that  defendant  receiyed  extend  back 
to  that  it  was  to  convey,  so  as  to  leave  but  one  comer;  and  in  pur- 
suance of  this  suggestion  or  understanding  the  east  end  of  the  new 
fence  was  placed  at  substantially  the  same  point  occupied  by  the  east 
end  of  the  old  fence,  and  it  was  then  run  due  west/  reaching  the  west 
line  several  feet  north  of  that  end  of  the  old  fence.  This  included 
some  land  lying  north  of  that  formerly  occupied  by  the  defendant, 
owing  to  a  Jog  to  the  south  in  the  old  fence.  While  the  plaintiff  had 
not  suggested  the  manner  of  straightening  the  fence,  the  only  feasible 
way  was  by  beginning  at  one  end  of  the  old  fence,  and  running  It  in 
a  straight  line  parallel  with  the  boundary  line  of  the  land,  and  this 
was  done.  After  the  work  of  straightening  this  line  had  begun,  the 
plaintiff  protested,  and  then  instituted  this  suit  The  contract  fixes 
no  date  for  the  exchange  of  deeds.  The  defendant  never  refused  to 
carry  out  the  contract,  but  only  stated  reasons  for  delay.  It  was 
entitled  to  a  reasonable  time  to  clear  its  land  of  the  mortgage  and 
make  the  deed.  The  plaintiff  made  no  tender.  He  was  bound  to 
perform  his  part  of  the  contract  before  insisting  on  its  forfeiture, 
and  he  was  not  excused  from  so  doing  because  the  defendant  was  not 
ready  at  the  time  referred  to.  The  parties  are  in  the  same  situation 
as  when  the  contract  was  made,  and  the  exchange  can  be  as  well 
made  now  as  then.  Nothing  has  been  lost  by  the  delay.  The  defend- 
ant has  tendered  performance  upon  its  part,  and  the  plaintiff  will  be 
required  to  convey  the  land  as  agreed.  There  is  a  controversy  as  to 
whether  the  plaintiff  was  to  convey  according  to  the  line  of  the  old 
fence  or  the  new,  and  whether  the  strip  ran  back  to  that  to  be  con- 
veyed to  him.  Before  this  litigation,  the  evidence  shows,  his  wish 
was  that  the  line  be  straightened,  and  conveyances  made  in 
accordance  with  the  surveys  as  made  and  the  fences  as  constructed 
by  the  defendant  The  adjustment  according  to  the  line  of  the  new 
survey  and  the  new  fence  is  clearly  to  the  interest  of  both  parties, 
Rnd  the  objections  thereto  are  only  captious.  While  on  many  of  the 
questions  the  evidence  is  in  sharp  conflict,  it  warrants  the  con- 
clusion reached  by  the  district  court,  and  its  decree  is  atjibmed. 
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State  of  Iowa  v.  Noah  J.  Thomas,  Appellant. 

Evidenob:  Seduction.  A  conyiction  for  the  crime  of  seduction  wi*j 
not  be  sustained,  where,  although  the  defendant  paid  his  atten- 
tion to  the  prosecutrix  for  a  time,  yet  the  letters  which  passed 
between  them  contained  no  reference  to  an  engagement  or  any 
improper  act,  and  the  associates  of  the  prosecuting  witness  and 
her  conduct  with  other  men  indicate  that  she  was  not  a  chaste 
woman.    See  opinion  for  other  facts. 

Appeal  from  Franklin  District  C<mr<.— Hon.  B.  P.  Birdsall,  Judge. 

Wednesday,  Deoembeb  15, 1897. 

Defendant  was  indicted  for  the  crime  of  seduction,  was  con- 
victed, and  appeals.— ^cvcrwd. 

Taylor  &  Evans  for  appellant. 

Milton  Bemley,  attorney  general,  and  Jesse  A,  Miller  for  the  state 

KiNNE,  C.  J. — I.  Counsel  for  appellant  contends  that  the  evi- 
dence does  not  sustain  the  verdict.  There  are  certain  facts  in  the 
case  which  are  either  admitted  or  established  beyond  any  reasoDable 
doubt,  viz.:  That  Grace  Porter,  the  prosecuting  witness,  went  to  the 
house  of  Mr.  and  Mrs.  Hemm  to  do  housework  June  12,  1895,  'and 
continued  to  work  there  up  to  and  after  she  claims  to  have  been 
seduced;  that  the  defendant  began  working  for  the  same  Mr.  Hemm 
about  July  11,  1895,  and  so  continued  until  January  8,  1896,  when  he 
went  on  a  visit  to  his  parents,  in  Wisconsin.  He  returned  from 
Wisconsin  the  March  following,  and  resumed  his  work  at  Hemm's. 
Several  other  men  were  working  for  Hemm  at  the  same  time,  and  all 
of  them,  including  the  defendant,  slept  upstairs.  The  prosecutrix 
also  slept  upstairs,  and  in  a  room  through  which  all  of  these  men 
had  to  pass  in  going  to  their  room.  About  the  fifteenth  to  twen  i:th 
of  September,  1895,  defendant  and  prosecutrix  went  from  the  Hemm 
place  to  Belmond  and  Meservey  together,  and  returned  early  on  the 
following  morning.  Prior  to  this  she  had  ridden  with  the  defendant 
to  Alexander,  and  also  to  the  place  where  one  Butterwick  worked, 
about  two  miles  east  of  Alexander.  At  another  time  she  rode  with 
him  to  a  point  about  eighty  rods  west  of  Alexander,  where  they  met 
Butterwick,  and  she  left  defendant,  and  got  in  Butterwick's  buggy. 
He  once  gave  her  a  pair  of  shoes,  let  her  have  money  to  go  to  Hamp- 
^n,  and  at  another  time  gave  her  a  dollar.    He  sat  up  with  her 
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often,  was  seen  to  embrace*and  kiss  her,  and,  after  the  Belmond  trip, 
except  as  to  the  matter  of  carnal  knowledge  of  each  other,  they  seem 
to  have  conducted  themselves  as  lovers  usually  do.  It  appears  also 
that  from  some  time  in  September  until  in  January,  1896,  the  prose- 
cutrix had  no  regular  company  except  the  defendant  It  is  eatab* 
lished  beyond  a  doubt  that  the  prosecutrix  had  carnal  connection 
with  some  one  in  the  fall  of  1896,  and  that  on  December  29,  1895,  she 
had  a  miscarriage.  She  claims  that  her  seduction  wa3  accomplished 
by  the  defendant  on  November  6,  1895,  under  a  p.omise  Of  mariiage 
and  protestations  of  love  and  affection  on  his  part,  and  that  there- 
after they  had  carnal  intercourse  five  times,  at  intervals  of  a  week  or 
over  apart.  The  medical  evidence  showed  that  preg  :ancy  had  existed 
for  not  less  than  two  nor  more  than  three  months,  and,  if  this  time 
be  computed  from  the  date  of  the  miscarriage  (December  29,  1895), 
conception  must  have  taken  place  as  early  as  October  30,  1895.  She 
says  that  the  night  the  defendant  accomplished  her  seduction  he 
was  in  her  room  an  hour.  The  men  who  slept  in  the  room  with  the 
defendant  never  knew  of  his  visiting  her  room  after  he  had  retired 
for  the  night.  She  claims  he  came  to  her  bed  from  his  room  some 
time  after  he  had  gone  to  bed  with  the  other  men  in  their  room. 
She  testified  that  she  missed  her  monthly  sickness  November  29, 
1895,  but  said  nothing  about  it.  A  month  later  she  claims  to  have 
had  a  miscarriage,  and,  though  seeing  the  defendant  daily,  she  did 
not  disclose  to  him  her  condition,  according  to  her  own  evidence, 
until  January,  1896,  about  the  time  he  went  to  Wisconsin.  She  tes- 
tifies that,  on  January  1,  1896,  defendant  asked  her  if  there  was  any- 
thing wrong,  and  she  told  him  "how  she  felt,  and  told  him,  if  such 
was  the  case,  it  was  all  laid  at  his  door."  In  other  words,  she  was 
then,  according  to  her  own  evidence,  intimating  to  him  that  she 
thought  she  was  in  the  family  way,  when  she  now  claims  to  have 
had  a  miscarriage  two  days  before.  During  the  absence  of  the 
defendant  in  Wisconsin,  several  letters  passed  between  them,  and 
she  admits  that  *'there  was  nothing  said  in  any  letter  by  either  of  us 
about  any  improper  act.  Our  engagement  was  not  mentioned  in  the 
letters." 

The  defendant  admits  paying  his  attentions  to  the  prosecuting 
witness  for  a  time,  denies  any  engagement  or  promise  of  marriage  or 
profession  of  love,  and  denies  that  there  were  ever  any  carnal  rela- 
tions between  them.  He  says  she  never  said  anirthing  to  him  ab  ut 
being  in  the  family  way,  or  about  having  a  miscarriage,  a*^d  he  kn  w 
nothing  of  it  until  she  testified  to  it  in  court  Some  of  the  facts 
above  recited  are,  in  our  judgment,  hardly  reconcilable  with  the 
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clalin  of  tbe  prosecatriz  that  defendant  seduced  her  or  had  carnal 
connection  with  her.  After  all  the  protestations  of  love  and  promises 
which  she  says  he  made  in  order  to  induce  her  to  submit  to  his 
wishes,  it  is  strange  she  could,  according  to  her  own  admissions,  con- 
ceal from  him  for  weeks  the  fact  that  she  was  with  child.  Stranger 
yet  that  when  he,  as  she  claims,  sought  from  her  information  as  to 
her  condition,  she,  although  knowing  that  she  had  already  had  a 
miscarriage,  said  nothing  about  it  until  days  afterwards.  Coun.el 
for  the  state  seem  to  think  that  it  was  natural  that  the  letters  which 
were  exchanged  between  them  should  be  silent  as  to  their  marriage 
engagement  or  their  acts  of  illicit  intercourse.  She  was,  when  she 
says  this  seduction  took  place,  a  woman  twenty-one  years  of  age.  It 
would  have  been  the  natural,— the  usual,— thing  between  lovers  who 
were  engaged  to  speak  of  it  in  their  correspondence.  It  does  not 
require  much  knowledge  of  human  nature  to  acquaint  one  with  the 
fact  that  engaged  lovers,  who  are  separated  for  a  time,  and  who 
carry  on  a  correspondence,  are  prone  to  often  refer  to  the  time  when 
their  hopes  are  to  be  consummated  by  the  marriage,  and  in  various 
proper  ways  to  refer  to  the  fact  of  the  existing  engagement.  It  is  to 
our  minds  an  exceedingly  strong  circumstance  tending  to  show  that 
no  engagement  ever  existed,  and  many  of  the  recited  facts  ^make 
the  defendant's  guilt  a  matter  of  serious  doubt 

We  are  at  a  loss  to  determine  how  the  jury  could  have  found,  aa 
they  must,  imder  the  instruction,  that  this  prosecutrix  was  of  pre- 
vious chaste  character.  It  appears  without  conflict  that  in  the  sum- 
mer of  1895  she  was  intimate  with  one  Miss  Kruse,  who  was, 
according  to  the  undisputed  evidence,  a  woman  of  bad  reputation. 
According  to  her  letter  of  date  June  12, 1895,  to  one  Mr.  Butterwick, 
she  was  staying  with  this  woman.  In  that  letter,  after  asking  Butter- 
wick to  get  Grant,  and  come  and  see  them,  between  9  and  10  o'clock  at 
night,  she  says  it  is  "pleasure  we  are  fishing  for,  and  that  we  will 
gain,  for  I  am  going  to  make  up  for  lost  time,"  and  signs  herself 
"Lady  Grace."  In  company  with  Miss  Kruse,  the  prosecutrix  went 
one  Sunday  to  the  town  of  Alexander.  There  they  were  joined  by 
this  same  Butterwick  and  one  Palmer.  Prosecutrix  testified  that  they 
all  went  to  church;  that  after  church  she  went  back  to  get  her  hand- 
kerchief, and  then  they  went  for  a  drive,  Butterwick  and  she  being 
in  one  buggy,  and  Palmer  and  Miss  Kruse  in  another;  that  they  drove 
until  two  o'clock  In  the  morning,  or  after.  They  then  came  back  to 
the  hotel,  and  could  not  get  in,  and  they  then  drove  in  various 
directions  until  daylight  Palmer  testifies  that  church  was  out  about 
nine  o'clock,  and  after  that  they  all  walked  around  town  for  a  while, 
and  then  Butterwick  and  prosecutrix  went  into  the  church,  and  he 
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does  not  know  whether  ihey  came  out  of  the  church  then  or  not.  He 
and  Miss  Kruse  left  them  there,  and  saw  no  more  of  them  until  3 
o'clock  in  the  morning,  when  they  met  on  the  street;  that  there  was 
no  all-night  ride,  and  no  ride  at  all  prior  to  3  o'clock  in  the  morning. 
Palmer  testifies  also  that  he  had  a  conversation  with  prosecutrix 
after  the  preliminary  examination  of  the  defendant  about  this  case, 
and  she  told  him  what  she  had  sworn  to«  and  wanted  him  to  testify 
to  the  same  thing.  The  prosecutrix  did  not  deny  this  attempt  to 
induce  Palmer  to  tell  the  same  story  she  had  told.  Now,  if  Palmer 
told  the  truth,  the  prosecutrix  did  not,  in  her  evidence,  as  to  the 
night  she  put  in  with  Butterwick;  and  if  she  did  not,  and,  in  addition 
to  having  testified  falsely,  was  endeavoring  to  Induce  Palmer  to  do 
the  same,  to  bolster  up  her  testimony,  we  think  it  must  be  conceded 
that  her  testimony  as  to  other  matters  may  well  be  looked  upon  with 
suspicion,  in  view  of  the  contradictions  and  the  improbability  of  itb 
being  true.  If  she  did  not  solicit  Palmer  to  swear  as  he  says,  she 
would  be  quick  to  deny  it,  and  to  take  the  stand  in  her  own  behalf. 
Butterwick  was  in  court,  and,  if  her  story  was  true  as  to  how  he  and 
she  spent  the  night,  it  would  have  been  the  most  natural  thing  to  do 
to  have  herself  denied  Palmer's  testimony,  and  sustained  her  own  by 
Butterwick.  No  effort  was  made  so  to  do.  During  her  early 
acquaintance  with  the  defendant,  and  prior  thereto,  she  wrote  sev- 
eral letters  to  this  man  Butterwick.  Many  expressions  in  these 
letters,  unexplained,  and  in  connection  with  other  facts  and  circum- 
stances, indicate  that  the  prosecutrix  was  not  a  chaste  woman. 
Some  of  the  letters  were  explained  by  her  as  a  witness  on  the  stand. 
Others,  which  were  of  more  doubtful  character,  she  did  not  attemp( 
to  explain.  It  Is  admitted  that  one  Piatt,  who  lodged  in  the  same 
house  with  the  prosecutrix,  and  during  the  time  she  claims  the 
engagement  between  her  and  the  defendant  existed,  did,  late  at 
night,  and  after  the  prosecutrix  was  in  bed,  visit  her,  and  sit  on  the 
edge  of  the  bed,  and  talk  to  her  for  some  time. 

In  view  of  the  facts  disclosed  by  this  entire  record,  some  of 
which  we  have  set  forth,  we  are  forced  to  the  conviction  that  the 
evidence  of  the  prosecutrix  is  in  material  matters  untrue,  as  it  is 
certainly  contradictory.  Other  material  facts  which  she  testifies  to 
are,  as  we  have  endeavored  to  show,  unusual,  unnatural,  improbable, 
and,  in  view  of  all  of  the  other  established  facts  in  the  case  and  her 
claims  as  to  the  seduction  and  marriage  engagement,  ought  not  to 
be  accepted  as  true.  While  It  is  the  duty  of  courts  and  juries  to 
protect  woman  against  the  wiles  of  the  seducer,  and  to  punish  the 
guilty,  a  man  ought  not  to  be  sent  to  the  penitentiary  for  the  crime 
of  seduction  upon  evidence  so  unsatisfactory  as  to  his  guilt  as  that 
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In  the  record  before  us.  When  the  evidence  is  all  analyzed  and  given 
its  proper  force,  it  cannot  be  said  that  it  could  satisfy  any  fair- 
minded  man  of  the  defendant's  guilt  beyond  a  reasonable  doubt. 
Indeed,  to  our  minds,  properly  viewed,  the  defendant's  guilt  does  not 
appear  by  a  preponderance  of  the  evidence. 

II.  Several  errors  are  assigned  upon  rulings  of  the  court  upon 
the  introduction  of  evidence,  the  giving  of  instructions,  the  miscon- 
duct of  the  jury  and  of  the  county  attorney.  In  view  of  the  conclu- 
sion reached,  we  need  not  consider  the  questions  just  stated.  We 
hold  that  the  evidence  is  not  sufficient  to  warrant  the  conviction  of 
the  defendant,  and  the  court  should  have  sustained  the  motion  for 
a  new  trial. — Re\t:bskd. 
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ABANDOmflNT  TO  AOCRST 

ABANDONMENT— See  Homesteads,  »;  Levy,  ». 
ACCOMPLICE-See  Crim.  Law,  «, ». 

ACCRETIONS. 

1 .  Accretions  between  the  meander  line  and  a  navigable  river  belong 

to  the  riparian  proprietor.— Bennett  v.  Natl.  Starch  Mfg.  Co., 
207. 

2.  Defined- In  a  suit  commenced  in  1893  and  tried  in  1895,  between 

the  respective  owners  of  adjoining  lots,  numbered  ten  to  fif- 
teen, bounded  on  the  south  by  the  Des  Moines  river  at  a  point 
where  it  flows  east,  the  question  was  whether  certain  ground 
south  of  the  original  river  bank,  forming  the  boundary  of  lot 
ten  was  accretion.  When  the  section  of  which  such  lots  are  a 
part  was  surveyed  by  the  United  States,  the  river  near  such 
lots  was  separated  by  an  island,  into  two  parts,  and  the  place 
in  controversy  was  covered  by  the  north  one  of  the  two  chan- 
nels. Subsequently  a  large  part  of  the  island  was  cut  away, 
and  the  north  channel  partially  filled,  discharges  from  sewers 
above  contributing  to  such  result;  and  for  several  years  prior 
to  1895  water  had  not  covered  the  tract  in  question,  except  in 
times  of  high  water.  In  October,  1895,  a  rise  of  nine  feet 
would  have  been  required  to  cause  water  coming  down  the 
river  to  flow  over  it,  though  a  considerable  portion  would  have 
been  covered  by  back  water,  from  a  smaller  rise.  The  deposits 
in  the  old  north  channel  are  of  sand  and  refuse  from  sewers. 
The  soil  thus  formed  does  not  produce  grass,  and  is  not  suit- 
able for  agricultural  purposes;  cotton  wood  trees,  willows,  weeds, 
and  sand  burrs  growing  on  it.  The  two  banks  are  distinct, 
and  in  most  places  several  feet  higher  than  the  place  in  ques- 
tion; and  the  river  would  overflow  all  of  that,  before  it  could 
overflow  either  bank.  For  several  years  before  the  trial  such 
tract  had  not  been  overflowed,  and  it  had  on  it  Cottonwood 
trees  and  willows  of  three  or  four  years'  growth;  but  the  river 
had  been  unusually  low  for  several  years.  Held,  that  the 
ground  in  question  was  not  an  accretion.— Jciem. 
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Vol.  103  la— 48  (753) 


764  Index. 

Actions  to  Aliboht 

ACTIONS. 

Joinder  of  Oauses—An  action  for  forcible  entry  and  detainer  of 
real  property  cannot  be  consolidated  with  an  action  relating  to 
the  same  land  to  set  aside  a  tax  deed  and  permit  redemption 
from  a  sale  for  taxes,  under  Code  1873,  section  2784,  providing 
thai  two  or  more  actions  pending  in  the  same  court  which 
might  have  been  joined  may  be  consolidated;  as  one  is  a  law 
action,  and  the  other  an  equitable  one,  and  therefore  may  not 
be  prosecuted  by  the  same  kind  of  proceedings,  which,  under 
Code  1873,  section  2630,  is  a  condition  of  joining  causes  of 
action. —Hodowal  v.  Yearous,  82. 

ADJUDICATION. 

A  matter  considered  and  determined  in  making  an  order  of 
assessment,  in  proceedings  for  the  appointment,  of  a  receiver  of 
an  insolvent  corporation,  is  conclusively  settled,  except  so  far 
as  it  may  be  changed  by  vacation  or  modification  of  the 
receivership  proceedings,  and  will  not  be  reconsidered  in  an 
action  to  enforce  payment  of  the  assessment.— State  v.  Union 
Stock  Yards  State  Bank,  549. 

ADMISSIONS-See  Cbim.  Law,  »;  Evro.  «. 

ADULTERY- See  Crim.  Law,  ». 

ADVERSE  POSSESSION— See  Real  Pbopertt,  >, «. 

AFFIDAVITS— See  Evid.  >;  Jurisdiction,  >;  FRAcrr.  Sup.  Ct.  •,  »  » 

AGENCY— See  Ins.  •, ', ";  Frin.  and  Agent. 

ALIMONY. 

1.  Decree— Setting  Aside— A  decree  for  alimony  obtained  by  a 

husband  in  a  suit  for  divorce,  in  which  his  wife  did  not  appear, 
upon  false  testimony  that  the  land  awarded  as  alimony  was 
purchased  with  the  husband's  money,  though  the  title  was  in 
the  wife,  will  be  set  aside  in  a  suit  brought  for  that  purpose.— 
Klaes  V.  Klaes,  680. 

2.  Husband  and  Wife— Liability  for  Attorneys'  Fees— The 

defendant  in  a  divorce  action  is  liable  for  a  personal  judgment 
for  the  services  of  the  attorney  of  plaintiff  in  securing  the 
divorce,  where  she  procures  an  award  of  alimony  made  to 
plaintiff  and  a  mortgage  from  plaintiff  to  his  attorney  in  pay- 
ment of  the  latter's  contingent  interest  in  the  alimony  decreed, 
to  be  set  aside  because  the  award  was  obtained  through  plain- 
tiffs false  testimony.— /(icm. 
t*  Bona  Fide  Purchaser- A  client  contracted  to  pay  his  attorney 
one-half  the  alimony  which  might  be  recovered  in  a  divorce 
suit  brought  by  the  client.    A  divorce  having  been  secured. 
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Ahucals  to  Appeal 

and  certain  land,  title  to  which  was  in  the  wife,  having  been 
awarded  as  alimony,  the  client  gave  his  attorney  a  mortgage 
on  the  property.    Held,  he  was  not  such  bona  fide  purchaser  as 
that  his  mortgage  might  not  be  cancelled.— /cietn. 
AMENDMENTS-See  Practice,  «, ». 

ANIMALS. 

1«  'DosB^Liability  of  Owner  for  Injury  By^\5xi6.et  C(A%,  section 
1485,  making  the  owner  of  a  dog  liable  to  a  person  injured,  for 
all  damages  done  by  it,  except  when  such  person  is  doing  an 
unlawful  act,  negligence  of  the  person  injured  does  not  exempt 
the  owner  from  liability,  unless  the  negligence  amounts  to  an 
unlawful  act— Shultz  v.  Griffith,  150. 

2.  Rule  Applied— Plaintiff  left  his  horse  and  buggy  in  defend- 
ant's livery  stable,  and  at  about  8  p.  m.  went  into  the  barn 
yard  to  see  that  his  buggy  was  put  under  shelter;  and  to  get 
some  articles  therefrom.  While  at  the  buggy,  he  was  bitten 
by  defendant's  dog.  Held,  that  though  the  property  was  in 
care  of  defendant,  plaintiff  was  not  a  trespasser  in  going  to  it 
when  and  for  the  purpose  he  did,  without  permission,  and  it  is 
immaterial  whether  defendant's  employes  knew  of  his  pres- 
ence.—/dew. 

8.  Evidence  op  Ownership— A  person  having  a  dog  in  his  posses- 
sion, and  harboring  it  on  his  premises,  as  owners  of  dogs  usu- 
ally do,  will  be  deemed  the  owner  of  the  dog,  in  an  action  under 
Code,  section  1485,  for  injuries  done  by  it,— Idem. 

4.  DiBtraint—-^o/tce— Under  Code  1873,  section  1454,  providing  that, 
in  case  of  distraint  of  trespassing  cattle  and  failure  of  the 
owner  to  satisfy  the  damages,  the  land  owner  shall  notify  the 
township  trustees  to  assess  the  damages,  "such  notice  to  be 
either  verbal  or  in  writing,"  and  *the  owner  of  stock,  or  person 
entitled  to  the  possession  thereof,  when  known,  shall  also  be 
notified  of  the  time  and  place  of  the  meeting  of  the  trustees  to 
assess  said  damages,"  a  verbal  notice  of  such  meeting  to  the 
owner  of  the  cattle,  or  person  entitled  to  the  possession  thereof 
is  sufficient.— Healy  Bros.  v.  Geo.  V.  Jordan,  735. 

APPEAL— See  Pract.Sup.  Ct. 

1.  Appeal  From  Justioe— Amendment— An  answer  in  an  action 
commenced  in  a  justice's  court  to  recover  the  possession  of 
leased  property  from  a  tenant,  may  be  amended  in  the  district 
court  after  an  appeal  from  the  justice's  court,  by  setting  up 
facts  showing  a  payment  of  the  rent,  under  Code  1873,  section 
8591,  permitting  amendments  in  the  district  court  in  cases 
appealed  from  the  justice's  court,  where  they  do  not  set  up  any 
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new  demand  or  counter-claim;  and  such  an  amendment  may 
be  filed  at  any  time  before  trial  in  district  court  begins.— Boos 
y.  Uulin,  331. 
2.  Affirmance  of  Justice's  Judfirment— Opening  Up— The  dis- 
trict court  should  not  open  a  judgment  affirming  a  judg- 
ment of  a  justice  of  the  peace  entered  on  the  motion 
of  appellee,  because  of  failure  of  the  appellant  to  docket 
the  case  by  noon  of  the  second  day  of  the  term  to  which 
the  same  was  returnable  as  required  by  Iowa  district  court 
rule  4,  of  the  rules  of  practice  in  the  Iowa  district  courts, 
upon  an  affidavit  of  appellant  which  affirmatively  shows  neg- 
lect to  have  the  case  docketed  after  taking  the  appeal,  or  which 
merely  shows  that  the  matter  was  left  with  the  appellant's 
attorney,  who,  for  some  reason,  did  not  attend  to  it.  — Hodowal 
V.  Yearous.  32. 

ARBITRATION- See  Insurance,  »<>,  ",  ". 

ASSHSSORS'  BOOKS -See  Evidence,  «,  ". 

ASSIGNEES. 

An  assignee  for  creditors  is  not  entitled  to  judgment  against  a 
receiver  of  a  bank  for  the  purchase  price  of  property  conveyed 
by  the  assignor  to  the  bank  for  the  purpose  of  making  good 
an  impairment  of  its  capital  stock,  under  an  agreement  that 
he  should  be  paid  out  of  the  undivided  profits  of  the  land,  where 
there  are  no  special  profits,  notwithstanding  that  a  release  by 
the  assignor,  of  the  agreement  for  payment,  is  set  aside  at  the 
instance  of  the  assignee,  as  fraudulent.— Brown  v.  Bradford, 
378. 

ASSIGNMENT-See  Insurance,  »,  ", ",  ". 

ASSUMPTION-See  Deeds,  \  \  «. 

ATTACHMENT— See  Bill  of  Lading;  Levy,  \ 

!•  Joint  Obligors— That  the  surety  on  a  note  is  financially 
responsible,  does  not  affect  the  right  of  the  holder  to  an  attach- 
ment in  a  suit  against  the  maker,  if  any  of  the  grounds  of 
attachment  specified  by  the  Code  exist  as  against  him;  and  it 
is  prejudicial  error  to  admit  testimony  showing  the  existence 
of  such  a  surety.— Richardson  v.  Probst,  241. 

2,  Levy— Property  Held  on  Conditional  Sale— ^o^tec  io  Offi- 
cer—k  levy  of  an  attachment  on  all  the  goods,  wares,  mer- 
chandise, furniture  and  fixtures  "belonging  to"  defendant,  and 
contained  in  a  certain  building,  covers  an  article  sold  to 
defendant  on  condition  that  the  title  is  not  to  pass  from  the 
seller  until  the  purchase  price  is  paid  in  full,  where  the  con- 
tract of  sale  is  not  recorded,  and  neither  the  ofQcer  making  the 
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levy  nor  the  attachment  creditor  had  notice  of  the  existence  of 
the  condition,  when  the  levy  was  made. — National  Cash  Regis- 
ter Co.  V.  Broeksmit,  271. 

8.  What  May  BE  Seized -Converged  Proper^]/— Where  a  com- 

mon carrier  fails  and  refuses  to  deliver  to  the  consignee 
property  shipped  over  its  line,  the  consignee  has  a  right  to 
elect  to  claim  damages  for  the  value  of  the  property,  and 
to  waive  all  title  to  it;  and,  after  the  carrier  has  been  noti- 
fied of  such  election,  the  property  belongs  to  it,  and  is  not 
subject  to  attachment  in  its  hands  as  being  the  property  of 
the  consignee.— Hamilton  v.  C,  M.  &  St.  P.  R'y  Co.,  325. 

ATTORNEYS— See  Alimont,  »;  Evidence,  ^o;  Malicious  Pbosecu- 
TION,  «. 

ATTORNEY'S  FEES-See  alimony.  ^  »;  Evid.  10. 

1.  Order  of  Oourt — A  son  contracted  that  his  attorneys  should 

have  twenty  per  cent,  of  his  share  of  his  father's  estate,  for 
services  rendered  in  proceedings  brought  to  appoint  a  guardian 
for  his  father,  on  account  of  insanity.  At  the  end  of  the  con- 
troversy the  court  ordered  payment  to  said  attorneys  of  a  cer- 
tain sum  out  of  the  father's  estate,  with  proviso  that  it  should 
be  in  full  compensation  for  all  services  rendered,  and  the  attor- 
neys accepted  said  sum.  under  protest.  Held,  they  could  claim 
nothing  under  the  son's  contract,  as  it  would  be  presumed  that 
they  had  received  full  compensation.— Dunham  v.  Bentley,  186. 

2.  Champerty— ^rawd— An  agreement  by  one  to  whom  her  hus- 

band has  assigned  his  interest  in  his  father's  estate,  to  pay 
attorneys  a  specified  per  cent,  of  the  claim,  for  protecting  her 
interest  as  against  the  creditors  of  her  husband,  is  valid  if  the 
assignment  was  valid.— idem. 

BANKS-See  Const.  Law,  ';  Crim.  Law,  ",  ",  ",  ", ",  ". 

!•  Oonveyances  To— Plaintiff's  assignor  made  a  transfer  of  land 
to  a  bank  in  which  he  was  the  principal  stockholder.  The 
resolution  of  the  directors  accepting  the  grant  recited  that  the 
transfer  was  made  to  cover  a  shortage  in  the  capital  stock,  that 
the  grantor  should  receive  pay  for  the  land  from  the  future 
undivided  profits  of  the  bank,  and  that  he  might  retain  pos- 
session, and  receive  the  rents;  and  provided  for  a  re-convey- 
ance at  his  request  at  any  time  before  payment.  Htld,  that  as 
to  the  bank  and  its  depositors  the  conveyance  was  absolute, 
but  as  to  the  stockholders,  it  was  a  loan  which  they  agreed  to 
pay  from  the  undivided  profits  of  the  bank.— Brown  v.  Brad- 
ford, 378. 
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8«  Same— The  legislature  may  for  proper  and  legitimate  purposes 
confer  the  taxing  power  upon  municipalities,  but  such  power 
cannot  be  delegated,  without  the  consent  of  the  people  of  the 
municipality,  to  any  body  or  person  not  elected  by  and 
immediately  responsible  to  the  people.— /dem. 

4.  Acceptance  of  Law— The  acceptance  by  the  people  of  a  city 

of  the  provisions  of  the  Iowa  statutes  authorizing  the  estab^ 
lishment  of  public  libraries  by  cities,  before  the  adoption  of 
Acts  Twenty-sixth  General  Assembly,  which,  in  effect,  trans- 
fers the  power  of  taxation  for  library  purposes  from  the  city 
council  to  the  board  of  library  trustees,  appointed  by  the 
mayor  with  the  approval  of  the  council,  does  not  operate  as 
an  assent  by  them  to  the  exercise  of  the  taxing  power  by  such 
trustees,  so  as  to  remove  the  constitutional  objection  to  such 
delegation  of  the  taxing  power  by  the  legislature.— /dew. 

5.  Oompulsory  Process  to  Obtain  Witnesses— Where  the  state 

admits  that  a  sick  witness  for  defendant  w  ould,  if  present,  tes- 
tify as  stated  in  defendant's  continuance  affidavit,  which  the 
latter  read  on  the  trial,  he  has  not  been  denied  his  constitu- 
tional right  to  compulsory  process,  and  sections  2751  and 
4556,  Code  1873,  which  permit  the  denial  of  a  continuance 
under  such  facts,  are  not  violative  of  such  constitutional  right. — 
State  of  Iowa  v.  Wiltsey,  54. 

CONS'rRUCTlON  OF  STATUTE-See  Ins.  «;  Plats,  ». 

CONTINGENT  FEE— See  Evid.  >«. 

CONTINGENT  INTEREST-See  Sales,  \ 

CONTRACTS— See  Attokneys  Feks,  ';  Fraud.  Conv.  ^  »;  Gam- 
bling CoNT.  \ «,  *;Ins.  «,  ",  ",";Intox.  Liquor,  *;  Lim.  of  Act. 
•;  Parent  and  Child,  \  *;  Pkin.  and  Agent,  *;  Sales,  *;  Spe- 
cific Pekformajjce. 

1.  Oonstruction — Understanding  of  Parties—Code  1873,  section 

8652,  providing  that,  "where  the  terms  of  an  agreement  have 
been  intended  in  a  different  sense  by  the  parties  to  it,  that 
sense  is  to  prevail  against  either  party  in  w^hich  he  had  reason 
to  suppose  the  other  understood  it,"  applies  only  to  contracts 
susceptible  of  different  constructions.— Rouss  v.  Creglow,  60. 

2.  Rule  Applied  to  Guaranty— A  contract  of  guaranty  pro- 

vided for  the  payment  of  any  sum  "which  is  now,  or  at  any 
time  hereafter  may  become  due  and  payable"  upon  an  open 
account  for  goods  sold  and  delivered,  with  the  further  pro- 
vision: "This  guaranty  shall  apply  to  all  indebtedness 
which  may  accrue  within  one  year  from  this  date,  and  before 
the  personal  service  upon  us  by  said  guarantor  of  written 
notice,  to  the  effect,  that  he  will  not  be  liable  for  any  debt 
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contracted  after  the  service  of  such  notice."  Beldy  that  the 
guaranty  was  not  a  continuous  one,  but  was  limited  to  one 
year.— /dcm. 

8.  Homesteads— The  owner  of  an  uncleared  forty  acres  of  land  on 
one  side  of  which,  close  to  the  line  bounding  another  forty 
acres  of  cleared  land  owned  by  him,  his  residence  was  situated, 
abandons  his  right  to  claim  the  former  forty  acres  as  a  home- 
stead, at  least  as  to  all  except  the  part  on  which  the  dwelling 
house  is  situated,  by  agreeing  with  his  son-in-law  to  give  the 
land  to  him  at  his  death,  if  he  clears  it  off,  fences  and  improves 
it,  in  reliance  upon  which  the  latter  performs  his  part  of  the 
contract.— A llbright  v.  Hannah,  98. 

4,  Abandonment— The  mere  fact  that  the  son-in-law  removed 
from  the  land  was  not  conclusive  evidence  of  an  abandon- 
ment of  his  contract  rights  where  he  continued  to  claim  an 
interest,  and  where  his  grantors  have  a  life  estate— /ctem. 

5«  Land  Sale  — Statute  of  Frauds  — A  married  daughter's 
parents,  anxious  that  she  should  be  near  them,  promised  their 
son-in-law  that  if  he  would  erect  a  house  on  land  belonging  to 
them,  clear  the  land,  and  put  it  in  cultivation,  he  shouldjjave 
it  when  they  were  done  with  it.  The  son-in-law  performed  the 
conditions  and  lived  on  the  premises  until  after  his  wife's 
death.  Held,  that  the  contract  was  valid,  being  either  the 
present  transfer  of  the  fee  subject  to  a  life  estate,  or  an  agree- 
ment for  a  devise  —Idem. 

6,  Newspaper  Subscription  —  Implied  Contract  —  Cause  of 

action  is  not  stated  by  complaint  for  subscription  price  of  a 
newspaper,  alleging  that  plaintiff  became  owner  of  the  sub- 
scription list  which  contained  the  name  of  defendant,  and  that 
the  paper  was  mailed  to  him  at  A ;  it  not  being  alleged  that  A 
was  his  place  of  residence,  or  that  he  accepted  or  jeceived  the 
paper,  or  that  it  was  sent  to  the  address  appearing  on  the  list, 
or  that  his  name  was  on  the  list  by  his  authority  — Shoemaker 
V.  Roberts,  681. 

7.  Same— To  establish  an  impliea  contract  on  the  part  of  a  per- 

son to  whom  a  newspaper  was  regularly  addressed  and  mailed, 
it  must  affirmatively  appear  that  he  received  it,  or  that  such 
a  state  of  facts  exists  as  will  raise  a  presumption  that  it  was 
received  by  him,  and  no  such  presumption  arises  in  the 
absence  of  proof  that  the  address  to  which  the  paper  was 
sent  was  his  proper  address.— /dtm. 

8*  Plea  and  FnooF—Residence—EYen  if  the  fact  that  the  orig- 

inal notice  in  an  action  was  served  on  defendant  at  a  cer- 
tain town  could  be  used  in  aid  of  the  petition,  it  affords  no 
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evidence  that  defendant's  residence  was  at  such  town;  the 
statute  with  reference  to  service  of  notice  recognizing  no 
smaller  governmental  sub-divisions  than  counties.  (Sec- 
tions 2602,  2604,  Code  of  1873).— /dem. 

CONTRIBUTORY    NEGLIGENCE- See   Instrdctions,  •;    Negli- 
gence, ♦, », «, «;  Railways,  «, »,  ♦,  *. 

CON  VERSION— See  attachment,  «;  Husband  and  Wife,  K 

Tender— A  shipper  ^  ho,  after  a  wrongful  delivery  of  the  goods 
by  the  carrier  to  a  third  person,  agrees  to  wait  for  a  delivery  of 
the  goods  until  the  return  of  the  station  agent,  may  treat  the 
goods  as  converted  and  maintain  an  action  for  their  value, 
where  the  carrier  fails  for  seven  days  after  the  return  of  the 
agent  to  recover  and  deliver  the  goods,  and  a  tender  made 
thereafter,  and  after  notice  to  the  carrier  of  the  shipper's  elec- 
tion to  treat  the  goods  as  converted,  is  too  late.— Hamilton  v. 
C,  M.  &St.  P.  R'yCo.,825. 

CON  VICTION-See  Evidence,  ". 

CORPORATIONS— See  Adjudication;  Banks,  »;  Const.  Law, 
*;  Estoppel,  »;  Fraud,  », »;  Ins.  «  «*, ". 

1.  Bonks  — Insolvency —^.<5es«W6n^  of  Stockholders— The  court 

may  make  a  valid  assessment  on  the  stockholders  of  an  insolv- 
ent bank  in  an  ex  parte  proceeding,  where  the  purpose  of  such 
assessment  is  simply  to  ascertain  the  probable  condition  of  the 
bank,  with  the  right  of  stockholders  to  have  their  liability 
judicially  determined  whenever  an  attempt  is  made  to  enforce 
the  assessment -under  Acts  Eighteenth  General  Assembly, chap- 
ter 208,  section  1,  making  stockholders  in  banking  corporations 
individually  liable,  in  addition  to  the  amount  of  stock  held  by 
them,  to  an  amount  equal  to  their  respective  shares. — State  v. 
Union  Stock  Yards  State  Bank,  549. 

2.  S^yiE^ Personal  Liability  of  Shareholder — The  assessment  being 

for  an  unpaid  balance  due  on  the  stock,  the  shareholders  are 
personally  liable  under  Code,  section  1082,  providing  that  the 
stockholders  shall  not  be  exempt  from  personal  liability  for 
unpaid  installments,  although  the  articles  of  incorporation 
simply  confer  power  *  to  assess  the  capital  stock.*'— West. 
Improv.  Co.  v.  D.  M.  Nat.  Bank,  455. 

8.  Same— The  articles  of  incorporation  authorizing  assessment  to 
pay  principal  and  interest  on  the  mortgage  debt,  and  for  improv- 
ing the  real  estate,  and  for  other  necessary  expenses,  an  assess- 
ment made,  ''to  meet  outstanding  maturing  obligations  for 
taxes,  bonds,  interest,"  etc.,  states  with  sufficient  definiteness, 
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in  connection  with  the  articles  of  incorporation,  the  object  of 
the  assessment.— /(iem. 

4.  Same— The  call  for  an  assessment  of  the  stock  of  a  corporation 

is  not  invalid  because  it  does  not  name  the  time,  place  or  per- 
son to  whom  the  payment  is  to  be  made,  where  the  corporation 
has  a  place  of  business  and  an  oflScer  authorized  to  receive 
money  due  it,  as  the  time  under  such  circumstances  is  on 
demand,  the  place  of  business  of  the  corporation  is  the  place, 
and  the  person  to  whom  payment  is  to  be  made,  such  officer.— 
Idem. 

5.  Notice— Directors  of  a  corporation  are  required  to  take  notice 

of  an  adjourned  session  of  the  annual  meeting  of  the  direc- 
tors at  which  an  assessment  is  made  upon  the  stock,  and  a 
notice  thereof  is  not  necessary.— /dcm. 

6.  Assessment— Th^TQ  is  no  merit  in  defendant's  contention  that 

the  assessment  is  void  because  shares  purchased  by  plaintiff 
at  a  sale  under  a  previous  assessment  were  not  assessed. 
The  assessment  would  have  to  be  met  by  the  outstanding 
shares,  as  they  represent  the  whole  property  of  the  corpora- 
tion, including  the  purchased  shares. — Idem. 

7.  5a?nfi— The  exemption  of  stockholders  from  corporate  debts 

and  the  provision  of  the  Code,  section  1082,  making  them 
individually  liable  to  the  amount  of  the  unpaid  install- 
ments on  their  stock,  to  creditors  of  the  corporation,  do  not 
apply  in  an  action  by  the  corporation  for  an  assessment  for 
an  unpaid  installment  of  stock.— idem. 

8.  iSame— A  stockholder  is  individually  liable,  under  Code,  sec- 

tion 1082,  for  an  assessment  for  an  unpaid  balance  due  on 
the  stock,  even  if  the  articles  of  incorporation  restrict  the 
remedy  for  failure  to  pay  an  assessment,  to  a  sale  of  the 
stock. — Idem, 

9.  Building  and  Loan  Companies— Withdrawal  by  Stock- 

holder—/rwo/vency-The  by-laws  of  a  building  and  savings 
association,  whose  articles  of  incorporation  arranged  for  a 
loan  fund  and  an  expense  fund,  provided  that  any  stockholder, 
after  giving  thirty  days*  notice,  might  withdraw  the  full 
amount  of  his  payments  to  the  loan  fund,  with  earnings  up  to 
the  last  dividend  period,  and  that  the  association  should  not  be 
liable  to  pay  out  on  account  of  withdrawals,  during  any  one 
month,  more  than  thirty  per  cent,  of  the  cash  receipts  of  the 
loan  fund  during  such  month.  Held,  that  where  such  associa- 
tion was  insolvent,  and  more  than  said  thirty  per  cent,  had 
been  paid  out  when  notices  of  withdrawals  were  given, 
shareholders   giving   such   notices  were   not   creditors  with 
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claims,  and  entitled  to  be  i)ald  in  full  the  amounts  by  them 
paid  to  the  loan  fund  before  other  stockholders  were  entitled  to 
anything .  but  were  on  a  parity  m  ith  other  stockholders.  Such 
by-laws  contemplate  a  going  concern. — Babbitt  v.  Wilcoxen,  35. 

10.  Stock— Paid  Up— By  plaintiffs  articles  of  incorporation,  and 
by  indorsements  on  its  certificates  of  stock,  provision  was  made 
that  the  stock  should  be  subject  to  assessment  for  the  payment 
of  a  mortgage  on  real  estate  conveyed  to  the  company  by 
its  shareholders,  in  exchange  for  shares,  and  constituting  the 
capital  stock  of  the  corporation,  which  was  expressed  as  paid 
in  full,  though  the  mortgage  was  outstanding.  Held,  though 
expressed  as  paid  in  full,  the  stock  was  not  paid  for,  except  in 
so  far  as  liability  to  assessment  was  payment,  and  the  share- 
holders were  bound  by  the  condition  making  the  shares  subject 
to  assessment.— West.  Improv.  Co  v.  D.  M.  Nat.  Bank,  455. 

1  !•  Bedcction— The  purchase  of  shares  of  its  own  stock  by  a  corpor- 
ation having  authority  to  do  so,  does  not  operate  as  a  reduc- 
tion of  the  capital  stock,  where  it  does  not  reserve  to  itself  the 
power  to  reduce  its  capital  stock. — Idem. 

12.  Transfer  of  Stock— ^o/icc— The  knowledge  by  an  attaching 
•  creditor  and  the  officer  levying  the  attachment  on  corporate 
stock,  of  a  previous  transfer  thereof  by  the  debtor,  which  has  not 
been  entered  upon  the  books  of  the  company,  does  not  protect 
the  transfer  from  the  effect  of  Code  1873,  section  1078,  providing 
that  the  transfer  of  shares  of  stock  is  not  valid,  except  as 
between  the  parties  thereto,  until  it  is  regularly  entered  upon 
the  books  of  the  company.— Ottumwa  Screen  Co.  v.  Stodgehill, 
437. 

18.  Stockholders— In  a  suit  by  the  state,  under  Code  1873,  section 
1572,  to  wind  up  an  insolvent  bank,  the  liability  of  the  stock- 
holders under  Acts  Eighteenth  General  Assembly,  chapter  208, 
is  not  directly  to  the  creditors,  but  constitutes  a  fund  for  the 
debts  of  the  bank,  which  the  receiver  is  authorized  to  collect 
and  distribute —State  v.  Union  Stock  Yards  State  Bank,  549. 

14.  Same— Receivers— ^The  full  statutory  liability  of  a  stockholder 
in  an  insolvent  bank  may  be  collected  before  the  assets  of 
the  bank  are  exhausted,  subject  to  an  interest  in  the  fund 
for  his  proportion  of  an  unexpended  balance,  although  the 
amounts  collected  cannot  be  distributed  until  after  the 
exhaustion  of  the  assets,— under  Acts  Eighteenth  General 
Assembly,  chapter  201,  section  1,  providing  that  all  stock- 
holders shall,  in  addition  to  the  amount  of  stock  held  by  them, 
be  individually  liable  to  an  amount  equal  to  their  shares  of 
stock  for  all  liabilities  accruing  while  they  remained  such 
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stockholders,  and  that  if  any  bank  becomes  insolvent  and  its 
assets  are  found  insuflScient  to  pay  its  debts  and  liabilities, 
the  stockholders  may  be  compelled  to  pay  such  deficiency  in 
proportion  to  the  amount  of  stock  owned  by  each,  not  to 
exceed  the  extent  of  such  additional  liability.— Jiiew. 
CORROBORATION-See  Crim.  Law,  «,»,  *. 

COSTS— See  Mtgs.  *;  Pract.  Sup.  Ct.  i«. 

Estates— The  personal  representatives  of  a  decedent  cannot 
avoid  liability  for  costs  under  Code  1873,  section  2933,  provid- 
ing that  costs  shall  be  recovered  by  the  successful  party,  upon 
the  ground  that  the  defense  to  the  petition  of  the  successful 
party  was  made  in  good  faith  and  on  reasonable  grounds.— In 
re  Proctor's  Estate,  232. 

COUNTIES. 

Bridges— Liability   of   County— A  county  chargeable  with 
knowledge  of  defects  in  the  railing  on  an  approach  to  a  county 
bridge,  is  liable  for  injuries  of  which  the  defective  railing  was 
the  proximate  cause.— Faulk  v.  Iowa  County,  442. 
COURTS— See  Atty's  Feks,  ^  Municipal  Cokp.  \  *. 

COVENANTS. 

1.  Release  of  Mortgragre— A  covenant  in  a  mortgage  for  the  par- 

tial release  of  one  or  more  acres  from  its  operation,  on  the 
payment  at  any  one  time  of  eight  hundred  dollars  for  each 
acre  so  released,  runs  with  the  land,  and  inures  to  the  benefit 
of  the  grantee  of  the  mortgagor,  though  the  words  "heirs  and 
assigns"  are  not  used  in  the  covenant  — Gammel  v.  Goode,  301 . 

2,  Sam  K— The  right  to  a  partial  release,  by  the  payment  of  a 

stipulated  sum  '*at  any  one  time,"  is  available  after  default 
in  payment,  and  the  commencement  of  a  foreclosure  suit.— 
Idevi. 
8.  Partial  Release— A  mortgage  on  platted  land  stipulated  for 
a  partial  release  of  one  or  more  acres  on  the  payment  of  a 
specified  sum  per  acre,  or  of  lots  "on  the  same  basis."  Eeld, 
that,  in  determining  the  proportionate  amount  to  be  paid  on 
the  release  of  one  of  the  lots,  the  streets  and  alleys  in  the  acre 
should  be  taken  into  consideration,  and  payment  need  not  be 
made  for  the  land  included  in  such  streets  and  alley.— idem. 

CREDITORS— See  Mortgages,  »;  Pleadings,  ^ 

CRIMINAL  LAW-See  Const.  Law,*;  Evid.^  Exception,',*; 
Grand  Jury;  Pract.  \ 
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Aooomirtioe— See  po«<,  *. 
^    Admiasions— See  post,  *. 

!•  AdxOtery^Erndence—The  fact  that  a  witneoa  saw  a  man  and 
woman  in  a  cemetery,  in  the  day  time,  hugging  and  kianag  foe 
half  an  hour,  is  not  alone  sufficient  to  justify  a  conyiction  of 
adultery;  especially  where  but  one  witness  testified  to  such  act, 
both  parties  deny  it,  and  intercourse  at  any  time,  and  other 
parties  who  were  watching  them  do  not  mention  it.— State  of 
Iowa  V.  Wiltsey,  54. 

2«  OoTTOhorB^Aon-'lnstfucium^An  instruction  given  to  the  jury 
in  a  murder  trial,  that  a  conyiction  could  not  be  had  on  the 
uncorroborated  testimony  of  an  accomplice,  is  not  erroneous  in 
not  specifying  in  what  particular  the  eridence  of  such  accom- 
plice must  be  corroborated.— State  of  Iowa  y.  Frank  Jackson, 
702. 

9.  Rape— The  woman  with  whom  a  man  has  had  incestuous 
intercourse  by  means  of  threats  and  force  is  not  such  an 
accomplice  that  he  cannot  be  conyicted  upon  her  uncorrob- 
orated evidence,  as  provided  by  Code  1873,  section  4559.— 
State  V.  Kouhns,  720. 

4*  5am«— That  an  incestuous  intercourse  was  had  under  such 

circumstances  that  the  act  would  amount  to  rape  will  not 
bring  it  within  Code  1878,  section  4560,  proyiding  that  a 
conyiction  for  rape  shall  not  be  had  upon  the  uncorrobo- 
rated evidence  of  the  prosecutrix.— Idem. 

Declarations— See  post,  •. 

Degrees— See  post,  «t,  « 

5.  Evidence— See  ante, ' ;  post, ", ", », ", », «  », »,  »*,  »•— Admissions— 

Where  there  was  evidence  of  verbal  admissions,  it  was  not  error 
to  fail  to  instruct  that  verbal  admissions  should  be  received 
with  great  caution,  where  the  statements  were  made  deliber- 
ately and  understandingly,  in  a  conversation  in  which  defend- 
ant's purpose  was  to  state  the  particular  facts  of  his  connection 
with  the  affray.— State  of  Iowa  v.  Frank  Jackson,  702. 

6.  Admissibility  —  Voluntary    Testimony    at    Inquest  —  Where 

defendant  appeared  voluntarily,  and  gave  his  evidence,  at  an 
inquest  held  on  the  body  of  his  wife,  such  evidence  was  admis- 
sible on  his  trial  for  her  murder,  for  the  purpose  of  impeaching 
him,  and  as  substantive  evidence.— State  of  Iowa  v.  Van  Tas- 
sel, 6. 

7.  5am€— Letters  signed  by  defendant,  charged  with  murdering 

his  wife,  taken  from  a  bureau  not  under  lock  and  key,  which 
the  defendant  had  moved  to  the  home  of  his  wife's  parents 
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and  directed  his  mother-in-law  to  give  to  his  child,  and  a 
bond  found  in  the  house  of  his  father-in-law,  and  not  taken 
from  a  locked  drawer,  are  admissible  as  a  standard  of  com- 
parison for  the  purpose  of  determining  the  genuineness  of 
his  signature  to  an  alleged  confession,  notwithstanding  an 
objection  that  they  were  taken  surreptitiously  and  that  he  is 
thus  compelled  to  give  evidence  against  himself  .—/'iewi. 

8.  Declarations  op  Accomplice— Co w^ptrocy— Declarations  of  a 
thief,  made  before  the  theft,  that  he  had  made  arrangements 
to  sell  property  of  plaintiff  to  defendant,  and  declarations 
after  the  theft  that  he  had  sold  the  property  to  defendant,  are 
not  a  part  of  the  res  gestce  and  are  not  admissible  against 
defendant,  if  made  in  his  absence,  unless  a  conspiracy  between 
him  and  the  thief  is  shown.— Hackett  &  Freeman  v.  Graves, 
290. 

^.  Confession— Where  one  makes  a  confession  of  murder  in  the 
belief  that  he  thus  proves  his  capacity  to  commit  crime  and  to 
become  an  accomplice  in  future  crimes,  the  confession  is  vol- 
untary.—State  of  Iowa  V,  Van  Tassel,  6 

10.  Idbntification— flfttj^'ency— The  evidence  fully  identified  and 

accounted  for  certain  organs  from  the  time  they  were  taken 
from  deceased's  body  until  they  reached  H,  a  toxicologist  in 
Chicago,  except  for  an  hour  or  so,  when  they  were  left  sealed 
in  the  office  of  the  doctor  that  removed  them  from  deceased's 
body,  and  while  they  were  in  transit  by  express  to  Chicago. 
Said  doctor,  during  such  hour  or  so,  left  them  in  a  commode  in 
his  office,  the  door  of  which  was  locked,  while  he  was  gone,  and 
no  one  was  in  the  room.  The  city  marshal  assisted  the  doctor 
in  packing  the  jars  containing  the  organs,  and  as  soon  as  they 
were  packed,  the  marshal  took  the  box  and  delivered  it  to  the 
express  agent,  who  held  it  in  his  possession,  and  had  it  under 
his  immediate  supervision,  until  it  was  shipped  to  Chicago, 
where  H  received  the  box  in  the  apparent  condition  in  which 
it  was  when  shipped,  and  analyzed  the  contents  of  the  jars. 
Held,  that  there  was  sufficient  identification  of  deceased's 
organs  to  justify  the  admission  of  H's  evidence  of  his  analysis 
thereof,  and  its  results,  and  this,  though  there  was  some  con- 
flict as  to  the  number  of  jars  sent  and  received.— /(icm. 

11.  Fraudulent  Bcuikinir— A  bank  which  is  still  receiving  deposits, 

although  most  of  its  business  has  been  transferred  to  another 
bank,  is  within  Acts  Eighteenth  General  Assembly,  chapter 
158,  making  it  a  felony  for  any  officer  of  a  bank  to  knowingly 
receive  any  deposits  when  the  bank  is  to  his  knowledge 
insolvent.— State  of  Iowa  v.  Boomer,  106. 
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Aooomplioe— See  post,  •.  ^  after  a  stated  time,  with 

^    Admissions-See  posf. ».  ^^nst  fraudulent  banking.— 

1.    Adultery-^i^encc-The  '  ..... 

woman  in  a  cemetery,  i-  ^^^^^^  action  tending  to  show  by 
half  an  hour,  is  not  ^^  ^^  was  sole  owner  of  a  bank  are 
adultery;  especialV  "r^  *  prosecution  for  knowingly  receiv- 
both  parties  d#»  ..>.•'  ^  ^^^^  bank,  while  it  was  insolvent.— 
parties  who  '' 

Iowa  V.  W    .      ,^jf^c€-On  a  trial  for  fraudulent  banking,  where 

2     Oorroly         •'   /-^^^°^*^^*s  ^^^^  ^^^  ^^  *^>s  possession  and  he 

in  a  *    r '**i"*^^  ^^  produce  them,  witnesses  that  have 

ur        '   "   .0r*^^^^  ^y  defendant  and    have  t)ecome   familiar 

^  ^  books  in  the  course  of  their  employment,  may 

'  ,'yss  to  their  contents. — Idem. 

^^  Svidence—Such  witnesses,  being  familiar  with  the 

-     ^ing  business,  the  bank  books,  and  the  value  of  the 

-^operty  then  owned  by  defendant  could  state  their  opinions 

^  to  defendant's  solvency  when  the  deposit  in  question  was 

received —/rfem. 

l^-yisHMENT— Under  Acts  Eighteenth  General  Assembly,  chapter 
^  153,  section  2,  making  it  a  felony  for  an  insolvent  bank  to 
receive  a  deposit,  a  judgment  of  conviction  requiring  defend- 
ant to  be  imprisoned  in  the  penitentiary,  at  hard  labor,  for  the 
term  of  five  years,  is  not  reversible  for  being  excessive  punish- 
ment.— Idem. 

17.  Gh:«nd  Jury— Waiver— Where  it  does  not  appear  from  the 
record  that  a  defendant  did  not  know  of  an  irregularity  in  the 
drawing  of  the  grand  jury  which  indicted  him,  until  after  he 
pleaded  to  the  indictment,  he  will  be  held  to  have  waived  the 
irregularity  by  his  plea  of  not  guilty.— State  v.  Kouhns,  720. 

Harmless  Error— See  posf,  *».    . 

Identiflcation— See  ante,  ^^. 

Ixnpeaohment — See  ante, «;  post,  *K 

18.  Incest— See  ante,  *—i5?yMienc6— Defendant  was  charged  with 
incest  with  his  daughter,  who  testified  that  he  took  her  by  the 
arm,  and  threatened  to  whip  her  if  she  did  not  submit;  and 
she  cried;  that  he  threw  her  on  the  ground,  and  had  inter- 
course; and  she  became  pregnant,  and  was  delivered  of  a  child . 
that  she  never  had  intercourse  with  any  other  person,  that  she 
told  defendant  of  her  pregnancy,  and  he  denied  the  paternity 
of  the  child  Held,  that  there  was  evidence  sufficient  to  sup- 
port a  verdict  of  guilty.— State  v.  Kouhns.  730. 

19*  Included  Offenses—  Instructions— Where  an  indictment  charges 
murder  in  the  first  degree,  and  there  is  evidence  showing  the 
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elements  of  that  crime,  it  is  not  error  to  instruct  as  to  murder 
in  the  first  and  second  degrees,  though  a  verdict  of  murder  in 
either  degree  might  be  set  aside  as  not  sustained  by  the  evi- 
dence; since  it  is  only  when  the  evidence,  "without  conflict," 
does  not  prove  the  essential  elements  of  the  higher  offense,  that 
it  is  error  to  submit  an  issue  as  to  it.— State  of  Iowa  v.  Jack* 
son,  702. 

20.  Indiotment  —  Documentary    Evidence  — Documentary   evi- 

dence which  was  before  the  grand  jury  need  not  be  returned 
with  the  indictment  or  be  noted  thereon.— State  of  Iowa  v. 
Boomer,  106. 

21.  Poisoning— Under  Code  of  1873,  section  8849,  murder  by  poison 

is  murder  in  the  first  degree,  hence  such  murder  need  not  be 
charged  to  have  been  committed  "unlawfully,  feloniously, 
deliberately,  and  premeditatedly."— State  of  Iowa  v.  Van  Tas- 
sel, 6. 

22.  Same— If  such  charge  were  necessary,  an  indictment  which 

says  that  defendant  by  giving  poison  "did  wilfully,  feloni- 
ously, deliberately,  unlawfully  and  of  his  malice  afore- 
thought kill,"  is  sufficient.— /(icrn. 

28.  Vcuianoe  in  Proof— Acts  Eighteenth  General  Assembly,  chap- 
ter 158,  section  1,  provides  that  no  insolvent  bank  shall 
receive  on  deposit  moneys  or  currency  "or  other  notes,  bills,  or 
drafts  circulating  as  money  or  currefacy."  Code  1878,  section 
4806,  provides  that  no  indictment  shall  be  held  insufficient  for 
surplusage  where  there  is  sufficient  matter  alleged  to  indicate 
clearly  the  offense  and  the  person  charged,  or  for  any  matter 
which  does  not  tend  to  the  prejudice  of  the  substantial  rights  of 
defendant,  on  the  merits.  An  indictment  for  receiving  a 
deposit  after  known  insolvency  charged  that  the  deposit  was 
"in  lawful  money  of  the  United  States,  a  particular  description 
of  which  to  the  jurors  is  unknown."  The  evidence  given  by 
the  clerk  who  received  the  deposit  was  that  it  was  currency, 
but  that  he  did  not  notice  whether  it  was  national  currency, 
greenbacks,  silver  certificates,  or  gold  certificates.  Held,  that 
the  words  "of  the  United  States"  could  be  rejected  as  surplus- 
age, and  hence  there  was  no  material  variance. — State  of  Iowa 
V.  Boomer,  106. 

24.  Inetruotlons— See  ante,  *,  ^»— Construed  Together— The  court 
charged  that  "you  have  heard  the  testimony  as  to  the  autopsy 
held  on  (deceased's)  body,  and  the  removal  of  certain  organs 
therefrom,  and  touching  the  chemical  analysis  by  H,  and  the 
result  of  such  chemical  analysis  as  to  finding  strychnine  in 
said  organs,  and  the  quantity  there  found;"   that   medical 
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Aooomplioe— See  post, «. 
i    Admissions— See  post, ». 

1.  Adultery^ j^i^ence— The  fact  that  a  witness  saw  a  man  and 

woman  in  a  cemetery,  in  the  day  time,  hugging  and  kisBing  for 
half  an  hour,  is  not  alone  sufficient  to  justify  a  conviction  of 
adultery;  especially  where  but  one  witness  testified  to  such  act, 
both  parties  deny  it,  and  intercourse  at  any  time,  and  other 
parties  who  were  watching  them  do  not  mention  it.— State  of 
Iowa  V.  Wiltsey,  54. 

2.  OorrohoreLtion—lnstruction^An  instruction  given  to  the  jury 

in  a  murder  trial,  that  a  conviction  could  not  be  had  on  the 
uncorroborated  testimony  of  an  accomplice,  is  not  erroneous  in 
not  specifying  in  what  particular  the  evidence  of  such  accom- 
plice must  be  corroborated.--State  of  Iowa  v.  Frank  Jackson, 
702. 

8.  Rape— The  woman  with  whom  a  man  has  had  incestuous 
intercourse  by  means  of  threats  and  force  is  not  such  an 
accomplice  that  he  cannot  be  convicted  upon  her  uncorrob- 
orated evidence,  as  provided  by  Code  1878,  section  4569. — 
State  V.  Kouhns,  720. 

4«  5anie— That  an  incestuous  intercourse  was  had  under  such 

circumstances  that  the  act  would  amount  to  rape  will  not 
bring  it  within  Code  1878,  section  4560,  providing  that  a 
conviction  for  rape  shall  not  be  had  upon  the  uncorrobo- 
rated evidence  of  the  prosecutrix.—Jiticw. 
Declarations— See  post,  •. 
Degrees-See  post,  ^, «. 

5.  Bvidenoe-See  anU,  ';post, ", ", », ", »,«, », », ",  ••—Admissions— 

Where  there  was  evidence  of  verbal  admissions,  it  was  not  error 
to  fail  to  instruct  that  verbal  admissions  should  be  received 
with  great  caution,  where  the  statements  were  made  deliber- 
ately and  understandingly,  in  a  conversation  in  which  defend- 
ant's purpose  was  to  state  the  particular  facts  of  his  connection 
with  the  affray.— State  of  Iowa  v.  Frank  Jackson,  702. 

6.  Admissibility  —  Voluntary    Testimony    at    Inquest  —  Where 

defendant  appeared  voluntarily,  and  gave  his  evidence,  at  an 
inquest  held  on  the  body  of  his  wife,  such  evidence  was  admis- 
sible on  his  trial  for  her  murder,  for  the  purpose  of  impeaching 
him,  and  as  substantive  evidence.— State  of  Iowa  v.  Van  Tas- 
sel, 6. 

7.  5am€— Letters  signed  by  defendant,  charged  with  murdering 

his  wife,  taken  from  a  bureau  not  under  lock  and  key,  which 
the  defendant  had  moved  to  the  home  of  his  wife's  parents 


Small  figures  refer  to  lubdiTisions  of  In<\ex.    The  others  to  page  of  report 


Ikdsx.  767 

Cbix.  Law    Continued 

and  directed  his  mother-in-law  to  give  to  his  child,  and  a 
bond  found  in  the  house  of  his  father-in-law,  and  not  taken 
from  a  locked  drawer,  are  admissible  as  a  standard  of  com- 
parison for  the  purpose  of  determining  the  genuineness  of 
his  signature  to  an  alleged  confession,  notwithstanding  an 
objection  that  they  were  taken  surreptitiously  and  that  he  is 
thus  compelled  to  give  evidence  against  himself  .—/#i€«i. 

8.  Declarations  of  Accomplice— Co/wptVocy— Declarations  of  a 
thief,  made  before  the  theft,  that  he  had  made  arrangements 
to  sell  property  of  plaintiff  to  defendant,  and  declarations 
after  the  theft  that  he  had  sold  the  property  to  defendant,  are 
not  a  part  of  the  res  gest<e  and  are  not  admissible  against 
defendant,  if  made  in  his  absence,  unless  a  conspiracy  between 
him  and  the  thief  is  shown. —Hackett  &  Freeman  v.  Graves, 
296. 

^,  Confession— Where  one  makes  a  confession  of  murder  in  the 
belief  that  he  thus  proves  his  capacity  to  commit  crime  and  to 
become  an  accomplice  in  future  crimes,  the  confession  is  vol- 
untary.—State  of  Iowa  V.  Van  Tassel,  6 

10.  Identification— flfttj^ciency— The  evidence  fully  identified  and 

accounted  for  certain  organs  from  the  time  they  were  taken 
from  deceased's  body  until  they  reached  H,  a  toxicologist  in 
Chicago,  except  for  an  hour  or  so,  when  they  were  left  sealed 
in  the  office  of  the  doctor  that  removed  them  from  deceased's 
body,  and  while  they  were  in  transit  by  express  to  Chicago. 
Said  doctor,  during  such  hour  or  so,  left  them  in  a  commode  in 
his  office,  the  door  of  which  was  locked,  while  he  was  gone,  and 
no  one  was  in  the  room.  The  city  marshal  assisted  the  doctor 
in  packing  the  jars  containing  the  organs,  and  as  soon  as  they 
were  packed,  the  marshal  took  the  box  and  delivered  it  to  the 
express  agent,  who  held  it  in  his  possession,  and  had  it  under 
his  immediate  supervision,  until  it  was  shipped  to  Chicago, 
where  H  received  the  box  in  the  apparent  condition  in  which 
it  was  when  shipped,  and  analyzed  the  contents  of  the  jars. 
Heldy  that  there  was  sufficient  identification  of  deceased's 
organs  to  justify  the  admission  of  H's  evidence  of  his  analysis 
thereof,  and  its  results,  and  this,  though  there  was  some  con- 
flict as  to  the  number  of  jars  sent  and  received.— /dem. 

11.  Fraudulent  Bcinkinfir-A  bank  which  is  still  receiving  deposits, 

although  most  of  its  business  has  been  transferred  to  another 
bank,  is  within  Acts  Eighteenth  General  Assembly,  chapter 
158,  making  it  a  felony  for  any  officer  of  a  bank  to  knowingly 
receive  any  deposits  when  the  bank  is  to  his  knowledge 
insolvent.— State  of  Iowa  v.  Boomer,  106. 
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Aooomplioe— See  post,  •. 
i    Admissions— See  post, ». 

1.  Adultery— J^t^enc6— The  fact  that  a  witness  saw  a  man  and 

woman  in  a  cemetery,  in  the  day  time,  hugging  and  kissiiigfor 
half  an  hour,  is  not  alone  sufficient  to  justify  a  conviction  of 
adultery;  especially  where  but  one  witness  testified  to  such  act, 
both  parties  deny  it,  and  intercourse  at  any  time,  and  other 
parties  who  were  watching  them  do  not  mention  it.— State  of 
Iowa  V.  Wiltsey,  54. 

2.  Corroboration— ifwif^wc^iow— An  instruction  given  to  the  jury 

in  a  murder  trial,  that  a  conviction  could  not  be  had  on  the 
uncorroborated  testimony  of  an  accomplice,  is  not  erroneous  in 
not  specifying  in  what  particular  the  evidence  of  such  accom- 
plice must  be  corroborated.— State  of  Iowa  v.  Frank  Jackson, 
702. 

8*  Rape- The  woman  with  whom  a  man  has  had  incestuous 
intercourse  by  means  of  threats  and  force  is  not  such  an 
accomplice  that  he  cannot  be  convicted  upon  her  uncorrob- 
orated evidence,  as  provided  by  Code  1878,  section  4559.— 
State  V.  Kouhns,  720. 

4.  Same— Th&t  an  incestuous  intercourse  was  had  under  such 

circumstances  that  the  act  would  amount  to  rape  will  not 
bring  it  within  Code  1878,  section  4560,  providing  that  a 
conviction  for  rape  shall  not  be  had  upon  the  uncorrobo- 
rated evidence  of  the  prosecutrix.— /(iewi. 

Declarations— See  post, «. 

Degrees— See  post, ", ". 

5.  Evidence— See  ante, ' ;  post, ", ", ", ", », «,  ~, », ", »— Admissions— 

Where  there  was  evidence  of  verbal  admissions,  it  was  not  error 
to  fail  to  instruct  that  verbal  admissions  should  be  received 
with  great  caution,  where  the  statements  were  made  deliber- 
ately and  understandingly,  in  a  conversation  in  which  defend- 
ant's purpose  was  to  state  the  particular  facts  of  his  connection 
with  the  affray.— State  of  Iowa  v.  Frank  Jackson,  702. 

€•  Admissibility  —  Voluntary  Testimony  at  Inquest  —  Where 
defendant  appeared  voluntarily,  and  gave  his  evidence,  at  an 
inquest  held  on  the  body  of  his  wife,  such  evidence  was  admis- 
sible on  his  trial  for  her  murder,  for  the  purpose  of  impeaching 
him,  and  as  substantive  evidence.— State  of  Iowa  v.  Van  Tas- 
sel, 6. 

7.  5am€— Letters  signed  by  defendant,  charged  with  murdering 
his  wife,  taken  from  a  bureau  not  under  lock  and  key,  which 
the  defendant  had  moved  to  the  home  of  his  wife's  parents 
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and  directed  his  mother-in-law  to  give  to  his  child,  and  a 
bond  found  in  the  house  of  his  father-in-law,  and  not  taken 
from  a  locked  drawer,  are  admissible  as  a  standard  of  com- 
parison for  the  purpose  of  determining  the  genuineness  of 
his  signature  to  an  alleged  confession,  notwithstanding  an 
objection  that  they  were  taken  surreptitiously  and  that  he  is 
thus  compelled  to  give  evidence  against  himself  .—/otem. 

8.  Declarations  of  Accomplice— Co^wptrocy— Declarations  of  a 
thief,  made  before  the  theft,  that  he  had  made  arrangements 
to  sell  property  of  plaintiff  to  defendant,  and  declarations 
after  the  theft  that  he  had  sold  the  property  to  defendant,  are 
not  a  part  of  the  res  gestce  and  are  not  admissible  against 
defendant,  if  made  in  his  absence,  unless  a  conspiracy  between 
him  and  the  thief  is  shown.— Hackett  &  Freeman  v.  Graves, 
296. 

^,  Confession— Where  one  makes  a  confession  of  murder  in  the 
belief  that  he  thus  proves  his  capacity  to  commit  crime  and  to 
become  an  accomplice  in  future  crimes,  the  confession  is  vol- 
untary.—State  of  Iowa  V.  Van  Tassel,  6 

10.  Identification— flfttj^ctency— The  evidence  fully  identified  and 

accounted  for  certain  organs  from  the  time  they  were  taken 
from  deceased's  body  until  they  reached  H,  a  toxicologist  in 
Chicago,  except  for  an  hour  or  so,  when  they  were  left  sealed 
in  the  office  of  the  doctor  that  removed  them  from  deceased's 
body,  and  while  they  were  in  transit  by  express  to  Chicago. 
Said  doctor,  during  such  hour  or  so,  left  them  in  a  commode  in 
his  office,  the  door  of  which  was  locked,  while  he  was  gone,  and 
no  one  was  in  the  room.  The  city  marshal  assisted  the  doctor 
in  packing  the  jars  containing  the  organs,  and  as  soon  as  they 
were  packed,  the  marshal  took  the  box  and  delivered  it  to  the 
express  agent,  who  held  it  in  his  possession,  and  had  it  under 
his  immediate  supervision,  until  it  was  shipped  to  Chicago, 
where  H  received  the  box  in  the  apparent  condition  in  which 
it  was  when  shipped,  and  analyzed  the  contents  of  the  jars. 
Heldy  that  there  was  sufficient  identification  of  deceased's 
organs  to  justify  the  admission  of  H's  evidence  of  his  analysis 
thereof,  and  its  results,  and  this,  though  there  was  some  con- 
flict as  to  the  number  of  jars  sent  and  received.— /d€m. 

11.  Fraudulent  Bcuikinir— A  bank  which  is  still  receiving  deposits, 

although  most  of  its  business  has  been  transferred  to  another 
bank,  is  within  Acts  Eighteenth  General  Assembly,  chapter 
158,  making  it  a  felony  for  any  officer  of  a  bank  to  knowingly 
receive  any  deposits  when  the  bank  is  to  his  knowledge 
insolvent.— State  of  Iowa  v.  Boomer,  106. 
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experts  had  been  pennitted  to  give  their  opinions,  based  in 
part  on  the  result  of  such  analysis,  and  their  opinions  were 
proper  to  be  considered;  that  the  opinions  were  based  on  the 
assumption  that  the  facts  recited  in  the  hypothetical  ques- 
tions were  true;  that  whether  or  not  the  conditions  so  stated 
were  true  was  for  the  jury  to  determine;  that  they  should  give 
careful  consideration  to  all  the  evidence  bearing  on  all  the 
facts  involved  in  the  hypothetical  questions,  and  to  the  opin- 
ions of  witnesses  founded  thereon,  and  that  it  was  for  them  to 
decide  whether  the  de^th  was  caused  by  poisoning.  Held,  that 
the  objection  that  the  quoted  part  of  the  instructions  assumed 
the  existence  of  certain  facts  with  reference  to  such  analysis 
was  not  well  taken  when  all  the  instructions  were  considered 
together.  —State  of  Iowa  v.  Van  Tassel,  6. 

25.  Same— On  an  issue  whether  defendant's  wife  was  murdered  or 
committed  suicide,  the  court  directed  the  jury  to  carefully 
consider  her  health,  mental  traits,  and  condition  prior  to  her 
-  death,  and  that  such  evidence  should  not  be  permitted  to 
obscure  the  "well-proven  facts,"  nor  lead  them  to  indulge  in 
fanciful  suppositions  Held,  that  the  instruction  was  not 
open  to  the  objection  that  it  clearly  intimated  that  all  the 
state's  evidence  consisted  of  well-proven  facts,  when  consid- 
ered in  connection  with  instructions  relating  to  reasonable 
doubt  and  to  what  the  state  must  prove  in  order  to  convict.— 
Idem, 

20.  Reasonable  Doubt— An  instruction  that  to  authorize  a  convic- 
tion, the  minds  of  the  jury  must  be  brought  to  an  abiding 
conviction  beyond  a  reasonable  doubt  of  the  defendant's 
guilt  after  a  full  consideration  of  the  whole  case,  is  not 
erroneous  because  it  fails  to  use  the  wo  ds  "to  a  moral  cer- 
tainly," as,  "abiding  conviction  beyond  a  reasonable  doubt," 
is  equivalent  to  that.— iriew. 

27.  Degrees  —Where    the    evidence    conclusively    shows    that 

deceased's  death  was  caused  by  poison,  and  there  is  no  evi- 
dence that  it  was  negligently  administered,  so  that  defendant 
is  either  guilty  of  murder  in  the  first  degree  or  not  guilty,  it  is 
not  error  to  submit  to  the  jury  the  first  degree,  only.— /<iew 

28.  Deqreb  OF  Larceny — Reasonable   Doubt — An  instruction 

giving  substantially  the  provision  of  Code  1873,  section  4429, 
that  where  there  is  a  reasonable  doubt  of  the  degree  of 
defendant's  offense,  he  shall  only  be  convicted  of  the  lower 
degree,  is  not  required  on  trial  for  larceny  of  hogs,  where  the 
uncontradicted  evidence  shows  that  defendant,  if  guilty  at 
all,  was  guilty  of  grand  larceny.— State  of  Iowa  v.  Burton,  28. 
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29.  Harmless  Error— An  instruction  in  a  trial  for  murder  by 
poisoning,  that  if  the  defendant  administered  the  poison  to  his 
wife,  and  she  partook  of  the  same  and  died  from  the  effects 
thereof,  all  the  elements  of  murder  in  the  first  degree  are 
proven,  is  not  cause  for  reversal,  notwithstanding  that,  under 
it,  defendant  might  be  convicted  if  he  gave  the  poison  as  med- 
icine or  for  the  good  of  deceased,  where  there  is  not  a  scintilla 
of  evidence  tending  to  show  that  he  administered  the  poison 
with  such  intent— State  of  Iowa  v.  Van  J'assel,  6. 

80.  Weight  of  Evidencb— In  an  instruction  as  to  the  effect  of 

intoxication  on  the  guilt  of  a  defendant  charged  with  murder, 
it  is  error  to  state  that  there  is  some  evidence  tending  to  show 
that  defendant  was  under  the  influence  of  intoxicating  liquors, 
as  the  word  "some"  would  be  expressive  of  the  opinion  of  the 
court  as  to  the  quantity  and  weight  of  the  evidence  of  intox- 
ication.—State  of  Iowa  V.  Borland,  168. 

81.  Impeachment— There  was  some  evidence,  by  way  of  contradic- 

tions, affecting  the  credibility  of  W,  who  was  a  witness  for  the 
state  and  defendant's  accomplice;  and  there  was  impeaching 
evidence  directed  to  the  general  character  of  the  defendant, 
who  was  a  witness  for  himself,  and  of  L,  who  was  a  witness  foy 
the  state.  The  court  charged  that,  if  the  general  character  of 
either  of  the  two  witnesses  was  bad,  the  jury  should  consider 
that  fact  only  in  weighing  his  evidence;  and,  that,  if  the  jury 
found  that  the  character  of  defendant  was  bad,  that  fact  could 
rightfully  be  considered  only  in  determining  the  weight  to  be 
given  his  evidence.  Heldy  that  the  charge  v^as  not  open  to 
the  objection  that  the  singling  out  of  such  two  witnesses 
unduly  emphasized  the  fact  of  the  impairment  of  defendant's 
credibility,  leaving  the  inference  that,  if  W  was  found  to  be 
corroborated  in  any  particular,  his  credibility  was  unaffected. 
— State  of  Iowa  v.  Jackson,  702. 
82«  Intoxicating  Liquors— Where  defendants  were  proved  to 
have  received  a  car  load  of  a  beverage  that  was  billed  as  min- 
eral water,  but  was  contained  in  ordinary  beer  kegs,  and  wit- 
nesses testified  that  they  drank  of  it,  and  that  it  was  beer,  and 
the  defendants  offered  no  testimony,  and  the  court  charged  the 
jury  that  the  burden  was  upon  the  state  to  show  beyond  a  rea- 
sonable doubt  that  the  defendants  sold  intoxicating  liquors, 
the  failure  of  the  court  to  specifically  instruct  the  jury  that  the 
defendants'  claim  was  that  the  beverage  was  mineral  water,  and 
not  intoxicating,  was  not  error.— State  of  Iowa  v.  Spiers,  711. 

Intent — See  posl^ ". 

Intoxioation— See  post,  •*. 

Intoxioatincr  Liquors— See  ante,  ». 
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experts  had  been  pennitted  to  give  their  opinions,  based  in 
part  on  the  result  of  such  analysis,  and  their  opinions  were 
proper  to  be  considered;  that  the  opinions  were  based  on  the 
assumption  that  the  facts  recited  in  the  hypothetical  ques- 
tions were  true;  that  whether  or  not  the  conditions  so  stated 
were  true  was  for  the  jury  to  determine;  that  they  should  give 
careful  consideration  to  all  the  evidence  bearing  on  all  the 
facts  involved  in  the  hypothetical  questions,  and  to  the  opin- 
ions of  witnesses  founded  thereon,  and  that  it  was  for  them  to 
decide  whether  the  de^th  was  caused  by  poisoning.  Held,  that 
the  objection  that  the  quoted  part  of  the  instructions  assumed 
the  existence  of  certain  facts  with  reference  to  such  analysis 
was  not  well  taken  when  all  the  instructions  were  considered 
together.  —State  of  Iowa  v.  Van  Tassel,  6. 

25.  Same— On  an  issue  whether  defendant's  wife  was  murdered  or 
committed  suicide,  the  court  directed  the  jury  to  carefully 
consider  her  health,  mental  traits,  and  condition  prior  to  her 
■  death,  and  that  such  evidence  should  not  be  permitted  to 
obscure  the  "^ell-proven  facts,"  nor  lead  them  to  indulge  in 
fanciful  suppositions  Held,  that  the  instruction  was  not 
open  to  the  objection  that  it  clearly  intimated  that  all  the 
state's  evidence  consisted  of  well-proven  facts,  when  consid- 
ered in  connection  with  instructions  relating  to  reasonable 
doubt  and  to  what  the  state  must  prove  in  order  to  convict. — 
Idem, 

20.  Reasonable  Doubt^An  instruction  that  to  authorize~a  convic- 
tion, the  minds  of  the  jury  must  be  brought  to  an  abiding 
conviction  beyond  a  reasonable  doubt  of  the  defendant's 
guilt  after  a  full  consideration  of  the  whole  case,  is  not 
erroneous  because  it  fails  to  use  the  wo  ds  "to  a  moral  cer- 
tainly," as,  "abiding  conviction  beyond  a  reasonable  doubt," 
is  equivalent  to  that.— irfcm. 

27.  Degrees  —Where    the    evidence    conclusively    shows    that 

deceased's  death  was  caused  by  poison,  and  there  is  no  evi- 
dence  that  it  was  negligently  administered,  so  that  defendant 
is  either  guilty  of  murder  in  the  first  degree  or  not  guilty,  it  is 
not  error  to  submit  to  the  jury  the  first  degree,  only.— /rfem 

28.  Deqreb  OF  Larceny — Reasonable   Doubt — An  instruction 

giving  substantially  the  provision  of  Code  1873,  section  4429, 
that  where  there  is  a  reasonable  doubt  of  the  degree  of 
defendant's  offense,  he  shall  only  be  convicted  of  the  lower 
degree,  is  not  required  on  trial  for  larceny  of  hogs,  where  the 
uncontradicted  evidence  shows  that  defendant,  if  guilty  at 
all,  was  guilty  of  grand  larceny.— State  of  Iowa  v.  Burton,  28. 
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29.  Harmless  Error— An  instruction  in  a  trial  for  murder  by 
poisoning,  that  if  the  defendant  administered  the  poison  to  his 
wife,  and  she  partook  of  the  same  and  died  from  the  effects 
thereof,  all  the  elements  of  murder  in  the  first  degree  are 
proven,  is  not  cause  for  reversal,  notwithstanding  that,  under 
it,  defendant  might  be  convicted  if  he  gave  the  poison  as  med- 
icine or  for  the  good  of  deceased,  where  there  is  not  a  scintilla 
of  evidence  tending  to  show  that  he  administered  the  poison 
with  such  intent— State  of  Iowa  v.  Van  Tassel,  6. 

80*  Weight  of  Evidencr— In  an  instruction  as  to  the  effect  of 
intoxication  on  the  guilt  of  a  defendant  charged  with  murder, 
it  is  error  to  state  that  there  is  some  evidence  tending  to  show 
that  defendant  was  under  the  influence  of  intoxicating  liquors, 
as  the  word  "some"  would  be  expressive  of  the  opinion  of  the 
court  as  to  the  quantity  and  weight  of  the  evidence  of  intox- 
ication.— State  of  Iowa  v.  Dorland,  168. 

81.  Impeachment— There  was  some  evidence,  by  way  of  contradic- 

tions, affecting  the  credibility  of  W,  who  was  a  witness  for  the 
state  and  defendant's  accomplice;  and  there  was  impeaching 
evidence  directed  to  the  general  character  of  the  defendant, 
who  was  a  witness  for  himself,  and  of  L,  who  was  a  witness  tox 
the  state.  The  court  charged  that,  if  the  general  character  of 
either  of  the  two  witnesses  was  bad,  the  jury  should  consider 
that  fact  only  in  weighing  his  evidence;  and,  that,  if  the  jury 
found  that  the  character  of  defendant  was  bad,  that  fact  could 
rightfully  be  considered  only  in  determining  the  weight  to  be 
given  his  evidence.  Held,  that  the  charge  was  not  open  to 
the  objection  that  the  singling  out  of  such  two  witnesses 
unduly  emphasized  the  fact  of  the  impairment  of  defendant's 
credibility,  leaving  the  inference  that,  if  W  was  found  to  be 
corroborated  in  any  particular,  his  credibility  was  unaffected. 
— State  of  Iowa  v.  Jackson,  702. 

82.  Intoxicating   Liquors— Where  defendants   were   proved   to 

have  received  a  car  load  of  a  beverage  tha^-  was  billed  as  min- 
eral water,  but  was  contained  in  ordinary  beer  kegs,  and  wit- 
nesses testified  that  they  drank  of  it,  and  that  it  was  beer,  and 
the  defendants  offered  no  testimony,  and  the  court  charged  the 
jury  that  the  burden  was  upon  the  state  to  show  beyond  a  rea- 
sonable doubt  that  the  defendants  sold  intoxicating  liquors, 
the  failure  of  the  court  to  specifically  instruct  the  jury  that  the 
defendants'  claim  was  that  the  beverage  was  mineral  water,  and 
not  intoxicating,  was  not  error.— State  of  Iowa  v.  Spiers,  711. 

Intent — See  post,  »*. 

Intoxication— See  post,  »*. 

Intoxicatincr  Liquors— See  ante, ''. 
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Larceny— See  anU, ». 
SS.    Mandaofirliter— EviDEKCE— It  appeared  that  after  defendant 
and  W  had  an  altercation  with  deceased,  and  the  latter  became 
separated  from  them,  they  went  into  the  street  to  meet  him. 
There  was  eTidence,  though  it  was  contradicted,  that  W  urged 
that  he  and  defendant  get  out  of  deceased's  way;  that  defend- 
ant opposed  that  course;  and  that,  when  they  met  deceased  in 
the  street,  deceased  was  knocked  down  and  stunned  by  defend- 
ant, and  was  pounded  on  the  head  by  W,  without  any  effort  by 
defendant  to  interfere.    Death  was  caused  by  the  blow  struck 
by  W.    Held,  that  the  evidence  supported  a  verdict  of  man- 
slaughter.—State  of  Iowa  V.  Jackson,  702. 
84*        Intent  ik  M AfiSL alohter  —  Inloxicalion— Jury    Question^ 
Where  it  is  the  law  of  the  case  that  conviction  of  man- 
slaughter must  depend  upon  whether  defendant  aided  another 
in  a  deadly  assault,  the  intent  of  defendant  is  so  involved  as 
that  his  being  intoxicated  bears  upon  the  formation  of  such 
intent;  and  it  is  erroneous  to  charge  the  jury  that  his  intoxica- 
tion does  not  affect  his  guilt  or  innocence  of  manslaughter.— 
State  of  Iowa  v.  Dorland,  168. 

85*  Murder  by  Poison— See  anU*, ",  ",  ",  *»,  ",  «•—  Verdict  Sustained 
—Defendant's  wife  was  killed  by  strychnine,  administered  at 
different  times.  Defendant  purchased  and  had  in  his  posses- 
sion large  quantities  of  such  drug  at  or  about  the  time  of  her 
death;  and,  while  she  was  suffering  from  its  effects,  he  denied 
that  he  had  any  poison,  and  after  her  death,  denied  that  he 
had  purchased  any  before  she  died.  Evidence  given  by  him 
at  a  coroner's  inquest  on  her  body,  and  that  given  by  him 
on  the  trial,  was  contradictory.  He  had  substituted  some  other 
drug  for  medicine  left  for  his  wife  by  a  physician;  soon  after 
her  death  he  removed  something  from  some  of  the  furniture  in 
her  room,  and  he  objected  to  an  inquest  on  the  body.  He 
showed  no  signs  of  grief  at  her  death,  he  was  in  love  with  her 
sister,  and  proposed  marriage  to  her  soon  after  the  death. 
There  was  evidence  that  the  wife  committed  suicide,  but,  on 
the  whole,  it  showed  that  she  had  no  desire  to  take  her  own 
life.  Held,  that^the  evidence  supported  a  verdict  of  guilty — 
State  of  Iowa  v.  Van  Tassel,  6. 

86.  Notice 'Of  "Witnesses— A  notice  served  on  defendant  in  a 
prosecution  for  knowingly  receiving  a  deposit  while  a  bank 
owned  by  himjwas  insolvent,  stating  that  the  clerk  of  the  dis- 
trict court  would  be  examined  as  a  witness,  and  that  it  was 
expected  to  prove  by  him  that  he  was  such  clerk,  and  that  as 
such  he  had  the  custody  of  the  records  of  the  court  and  would 
introduce  and  identify  its  records,  showing  a  specified  list  of 
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judgments,  is  sufficient  to  authorize  the  examination  of  such 
clerk  and  identification  by  him  of  papers  in  a  case  to  which 
defendant  has  been  a  party,  tending  to  show  that  he  was  the 
owner  of  the  bank.— State  of  Iowa  v.  Boomer,  106. 

S7.  Obscdne  Photographs— A  photographer  who  took  the  pictures 
of  two  women  who  exposed  themselves  when  naked  before  the 
camera;  and  of  one  of  them  alone,  when  nude,  and  delivered 
the  pictures  to  them,  receiving  pay  therefor,  is  guilty  of  selling 
obscene,  lewd,  indecent  or  lascivious  photographs,  within  the 
meaning  of  Acts  Twenty-first  General  Assembly,  chapter  177, 
section  1.— State  of  Iowa  v.  Doty,  698. 

Poisoning— See  ante,  ",  ",  «*,  », ", »,  «*. 

Rape— See  ante, »,  \ 

Reasonable  Doubt— See  anU,  *»,  ••. 

88.  Seduction— ^vuience— A  conviction  for  the  crime  of  seduction 

will  not  be  sustained,  where,  although  the  defendant  paid  his 
attention  to  the  prosecutrix  for  a  time,  yet  the  letters  which 
passed  between  them  contained  no  reference  to  an  engagement 
or  any  improper  act,  and  the  associates  of  the  prosecuting 
witness  and  her  conduct  with  other  men  indicate  that  she  was 
not  a  chaste  woman.  See  opinion  for  other  facts.— State  of 
Iowa  V.  Thomas,  748. 

89.  Same- Evidence  as  to  the  relation  between  the  prosecutrix  in 

seduction  and  one  other  than  defendant,  after  the  alleged 
seduction,  which  does  not  tend  to  explain  their  relation 
before  that  time  is  inadmissible  in  behalf  of  defendant.— 
State  of  Iowa  v.  Abegglan,  51. 

Sentence— See  ante,  ". 

Voluntajry  Testimony— See  ante, «,  \  ». 

Waiver— See  ante, ". 

DAMAGES — See  Animals,  \  *;  Instructions,  *;  Municipal 
Corp.  ^;  Pleadings,  «, »;  Plea  and  Proof,  «. 

!•  Measure— The  expense  to  which  a  tenant  was  put  in  procuring 
water  from  neighboring  farms  is  not  the  measure  of  damages 
for  the  landlord's  failure  to  put  in  a  well  according  to  agree- 
ment, where  water  could  have  been  procured  at  less  expense  by 
making  a  well.— Ladiner  v.  Balsley,  674. 

2.  iSamc- Evidence  that  a  lessee  was  obliged  to  go  to  his  neigh- 
bors, a  half  mile,  or  more,  distant,  for  water,  and  his  testi- 
mony that  it  was  for  a  specified  amount,  is  insuflScient  to 
support  an  instruction  correctly  stating  the  measure  of  dam- 
ages for  the  breach  of  the  lessor's  promise  to  dig  a  well  to  be 
the  difference  in  rental  value.— /dew. 
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DECEDENTS-See  Evid.  », »  «, «  •;  Exscutiok,  «;  Hombstbads,  >. 
DECEIT— See  Fraud,  «,  % »,  •,  \ 
DEDICATION-See  Plat,  \ «, ». 

DEED— See  Fbaut>,  ',  \ », », «,  ^;  Plats,  «;  Water  Power,  », «, «,  *,  •, 

10    II 

f     • 

1.  Aflsmnption'-A  grantee  by  accepting  a  deed  containing  a  cov- 

enant by  the  grantees  to  pay  a  mortgage  on  land  is  as  efifeetn- 
ally  bound  as  though  he  had  signed  an  agreement  to  that  effect. 
— Beeson  v.  Green,  406. 

2.  Action  at  Law  Upon— An  action  at  law  may  be  maintained 

against  a  grantee  in  a  deed  on  a  covenant  assuming  the 
payment  of  a  mortgage  debt,  without  first  foreclosing  the 
mortgage.— /dem. 

8*  Parol  Variance— In  the  absence  of  fraud,  a  covenant  in  a  deed 
for  payment  of  a  mortgage  by  the  grantee  is  binding  upon  the 
latter  who  accepted  the  deed,  until  reformed,  although  its 
incorporation  in  the  deed  was  contrary  to  the  previous  con- 
tract.—/dem. 

DEFAULT- See  PRAcrr.  Sep.  Ct.  ". 

!•  Application  to  Open— An  application  to  set  aside  a  default 
and  a  decree  wrongfully  entered,  is  not  governed  by  CJode  1873, 
sections  2837,  2838,  providing  for  applications  for  new  trial.— 
Manning  v.  Ferguson,  561. 

2.  Subrofiration— By  reason  of  a  defendant's  guaranty  of  the  note, 
he  was  entitled,  even  before  payment  of  the  note,  to  have 
provision  made  for  his  subrogation  to  the  rights  of  the  mort- 
gagors, entitling  him  to  relief,  and  the  decree  in  favor  of  the 
judgment  creditor  should  be  set  aside  for  want  of  notice  to 
him  and  wrongful  entry  of  default.— idem. 

D£GREKS-See  Crim.  Law,  ", ". 

DELIVERY-See  Sales,  »,  *,  *,  •. 

DEMAND-See  Neg.  Instr.  «, »,  *,  *,  •;  Pract.  Sup.  Ct.  '. 

DEPOT  GROUNDS— See  Railroads,  ». 

DESCENT  AND  DISTRIBUTION— See  Estates,  »,  *;  Pract.  ". 

DETECTIVES- See  Crim.  Law,  »;  Evid.  K 

DEVISE- See  Cont.  ». 

DISTRAINT— See  Animals,  *. 

DOGS — See  Animals,  \  •,  ^ 

DOWER— See  Estates,  \  \ »,  *, »;  Pkact.  ". 

EASEMENTS-  See  Water  Power,  *. 

ELECTION— See  Estates,  «, »,  \  *;  Homesteads,  •,  \ ». 
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EQUITY  JURISDICTION. 

Plaintiff,  who  had  been  twice  convicted  and  fined  for  violating 
an  ordinance  requiring  grain  to  be  weighed  on  the  city  scales, 
and  had  appealed,  brought  suit,  during  pendency  of  the 
appeals,  to  restrain  the  city  from  enforcing  the  ordinance,  and 
from  further  prosecuting  plaintiff  or  any  of  his  customers 
thereunder,  on  the  ground  that  the  ordinance  was  void;  alleging 
that  plaintiff's  corncribs  were  one-half  mile  from  the  city 
scales,  that  all  the  eligible  locations  near  the  scales  were  occu- 
pied by  other  dealers,  that  sellers  of  corn  refused  to  sell  to 
plaintiff  unless  the  corn  could  be  weighed  near  his  cribs,  and 
that  the  granting  of  the  relief  demanded  would  avoid  a  multi- 
plicity of  suits.  Held,  that  plaintiff  could  avoid  a  multiplicity 
of  suits  by  obeying  the  ordinance,  and  that,  though  he  must 
suffer  some  loss  of  business  pending  his  appeals,  or  pay  enough 
to  secure  the  corn  he  desires,  the  loss  would  not  be  so  great  as 
to  warrant  the  interference  of  equity.— Ewing  v.  City  of  Web- 
ster City,  226. 

ESTATES— See  Costs;  Pbaot.  ";  Sales,  «. 

1.  Descent  and  Distribution  —Husband  and  Wife— The  heirs  of 

a  widow  may  have  her  distributive  share  of  the  estate  of  her 
deceased  husband  set  off  to  them  in  personalty  where  she  made 
no  such  election  to  take  under  her  husband's  will  as  to  direst 
her  of  such  share,  as,  upon  her  husband's  death,  it  vested  in 
her  immediately,  subject  to  her  right  of  election  to  take  under 
the  will  —In  re  Proctor's  Estate,  282. 

2.  Dower— The  heirs  of  a  widow  whose  dower  was  not  assigned 

during  her  lifetime  may  have  it  set  off  to  them,  in  the  absence 
of  an  election  on  her  part  to  take  under  her  husband's  will  in 
lieu  of  dower. — Idem, 

8.  Election— A  widow  is  not  necessarily  put  to  her  election 
between  dower  which  in  Iowa  is  an  estate  in  fee  simple,  and 
a  devise  in  her  husband's  will,  of  a  life  estate  in  all  his  real 
property,  as  such  a  devise  is  not  inconsistent  with  the  right  of 
dower.— /rfeTw. 

4.  Same— A  widow  will  not  be  held  to  have  elected  to  take  under 
her  husband's  will  in  lieu  of  dower,  by  her  asking  for  the 
probate  of  the  will  which  nominates  her  as  executor,  and 
accepting  her  appointment  as  such  and  selling  real  property 
which  under  the  will  she  had  power  to  dispose  of  if  neces- 
sary for  her  support,  and  keeping  possession  of  the  personal 
estate  which  the  will  bequeathed  to  her  for  life,  where  all  her 
acts  are  referable  to  her  position  as  an  executor,  and  there  is 
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nothing  to  indicate  that  they  were  done  in  any  other  capacity. 
— Idem. 
5.  Same— A  widow  is  not  required  to  take  under  the  will,  in  lieu 
of  her  distributive  share  under  the  statute,  where  such  will 
does  not  expressly,  or  by  clear  implication,  show  that  the 
devise  to  her  was  so  intended,  nor  where  such  devise  is  not 
inconsistent  with  the  statutory  right,  nor  where  an  election 
has  not  been  made  to  take  under  the  wiU.^ Idem, 

ESTOPPEL— See  Ins.  •,  ",»*;  Intox.  Liq.«;Negot.  Instr.»;  Plead- 
iNG,  *;  Pkact.  Sup.  Ct.  •;  Water  Power,  «  ". 

1.  Corporations — A  director  in  a  corporation,  who  acquiesces  in 

the  acts  of  other  directors  in  urging  and  inducing  a  third 
person  to  purchase  a  mortgage  executed  by  the  corporation, 
to  prevent  its  foreclosure,  is  estopped  as  against  such  pur- 
chaser to  deny  the  validity  of  the  mortgage— Gillette  v.  Mere- 
dith, 155. 

2.  Dower—The  legal  widow  of  deceased  is  not  estopped  to  claim 

her  dower  as  against  one  claiming  under  a  woman  with 
whom  deceased  at  the  time  of  his  death  was  living  as  his  wife, 
by  the  mere  fact  that  after  learning  of  his  pretended  marriage 
with  the  latter,  she  took  no  steps  to  enforce  her  rights  during 
his  life.— Dunn  v.  Portsmouth  Savings  Bank,  588. 
8*  Fraud— Equity— One  who  takes  title  to  land  purchased  by  him, 
in  the  name  of  his  sister,  for  the  purpose  of  defrauding  his 
wife,  cannot  in  equity,  and  after  the  death  of  the  sister,  set  up 
the  fraud  to  defeat  his  sister's  title.— Tiffany  v.  Tiffany,  183. 

EVIDENCE— See  Animals,  «;  Ck>NTRACTS,  ♦,  •,  ';  Crim.  Law,  •,  \ 
K  •,  ^  ",  ",  ",  *•,  ••,  ";  Fraud,  »,  •,  \  •;  Gambling  Ck)NT  »,  *; 
Homesteads,  ^  Instructions,  *;  Ins.  ", «  *';  Malicious  Pros. 
«,*,»;  Partition;  Plea  and  Proof,';  Prin.  and  Agents,*; 
Railway,  •,  ><>;  Real  Prop.  •;  Trusts,  \  *, «. 

AdmisBions— See  post,  **. 

1.  Afladavits— iVett;   Trial— An   affidavit  made  in  support  of  a 

motion  for  a  new  trial  is  not  admissible  on  the  new  trial  where 
the  affiant  is  called  as  a  witness.— Murray  v.  Webber,  477. 

2.  Assessor's  Books— Assessor's  books  are  inadmissible  to  show 

that  land  situated  within  the  township  was  assessed  to 
defendants  intestate,  in  a  proceeding  to  establish  a  claim 
against  the  estate,  under  an  agreement  by  the  deceased  to  give 
such  land  to  the  claimant  if  he  would  clear  it  off,  fence,  and 
improve  it.— All  bright  v.  Hannah,  98. 

Attorney  Fee— See  post,  '<'. 
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8*  Best  and  Seoondary— The  lease  is  the  best  evidence  of  land 
conveyed  thereby,  and  it  is  not  competent  to  ask  a  witness  on 
cross-examination  if  the  lease  does  not  describe  a  certain  tract 
of  land.— Noble  v.  White,  352. 

Oompcuiaon  of  Writinffs— See  po$f, ", ". 

4*  Oonditional  Admission— In  a  prosecution  for  liquor  selling,  a 
witness  was  permitted  to  testify  concerning  sending  an  agent  to 
defendants'  place,  upon  the  condition  that  the  state  should 
prove,  that  whatever  was  obtained  by  the  agent  was  obtained 
at  defendant's  place.  When  the  state  failed  to  show  the 
required  facts,  the  testimony,  in  regard  to  the  agent,  was 
stricken  out.    Held,  no  error.— State  v.  Spiers,  711. 

6.  Confession  to  Detective— Where  one  of  the  main  witnesses 

for  the  state  was  a  hired  detective,  it  was  not  error  to  refuse  to 
charge  that,  if  he  employed  falsehood,  artifice,  and  fraud,  in 
trying  to  obtain  an  alleged  confession,  it  very  seriously  affected 
his  credibility  as  to  whether  such  confession  was  obtained, 
and,  instead,  to  charge  that  the  jury  had  a  right  to  consider 
the  means  employed  by  such  detective  to  elicit  statements  from 
defendant,  whether  or  not  he  used  deception  and  falsehood  to 
induce  defendant  tp  make  them,  as  well  as  many  other  things 
enumerated  in  the  instruction,  in  determining  the  weight  to  be 
given  to  his  evidence;  and  that  the  jury  had  a  right  to  know 
just  what  arts  were  employed,  and  all  the  circu  mstances  under 
which  the  confession  was  made,  and  in  the  light  of  these  cir- 
cumstances, and  in  connection  with  defendant's  evidence,  to 
determine  the  facts  in  regard  to  the  purported  confession.— 
State  of  Iowa  v.  Van  Tassel,  6. 

6*  Oonstruction  of  Warranty— Defendant,  sued  on  a  warranty, 
that  hogs  sold  by  him  were  all  right  and  healthy,  cannot  testify 
that  he  did  not  intend  to  guarantee  the  hogs,  where  his  lan- 
guage would  fairly  import  a  warranty.— Zimmerman  v.  Bran- 
non,  144. 

7.  iJame- Where  defendants  sold  hogs  that  were  affected  with 

cholera,  and  that  had  come  from  certain  stock  yards,  where 
there  had  been  hog  cholera  for  years,  it  is  proper  to  show 
that  defendants  falsely  stated  that  the  hogs  came  from  some 
other  place,  on  the  question  of  fraud  in  selling  the  hogs,  as 
tending  to  show  defendant's  knowledge  as  to  the  condition 
of  the  hogs.— i dew. 

8.  Oontr€M5t  -To  establish  an  implied  contract  on  the  part  of  a 

person  to  whom  a  newspaper  was  regularly  addressed  and 
mailed,  it  must  affirmatively  appear  that  he  received  it,  or  that 


Small  figures  refer  to  subulvUi'^QS  ot  Inu«*x.    The  otners  to  page  ot  report. 


778  Index. 

EviD.    ContiDued 

such  a  state  of  facts  exists  as  will  raise  a  presumption  that  it 
was  received  by  him,  and  no  such  presumption  arises  in  the 
absence  of  proof  that  the  address  to  which  the  paper  was  sent 
was  his  proper  address.— Shoemaker  v.  Roberts,  681. 

9*    Oross-Examination— A  witness  cannot  be  cross-examined  as 
to  whether  he  has  been  fined  for  contempt  of  court  for  inter- 
ference in  the  suit,  where  the  evidence  does  not  tend  to  show 
any  feeling  on  his  part  against  the  party  cross-examining  him. 
—Noble  V.  White,  352. 
10«       Same — Plaintiff  in  an  action  for  malicious  prosecution  who 
has  testified  that  the  claim  belongs  to  him,  cannot  be  asked 
on  cross-examination  whether  there  is  any  one  to  get  a  share 
of  the  damages,  with  a  view  to  showing  that  his  attorney 
was  to  have  a  contingent  tee— Idem. 

11.  Samb -Plaintiff  in  an  action  to  recover  the  purchase  price  of 

personal  property,  in  which  defendant  has  pleaded  that  the 
property  was  raised  on  the  land  of  a  third  person,  cannot  be 
cross-examined  with  reference  to  a  lien  thereon  for  unpaid 
rent  at  the  time  of  the  sale,  where  he  did  not  touch  on  that 
subject  in  his  direct  examination.— Welch  v.  Spies,  889. 

12.  Same— In  an  action  for  the  proceeds  of  a  note,  plaintiff  was 

asked  on  cross-examination  whether  she  had  made  certain 
answers  in  a  petition  previously  given,  and  defendant  sought 
to  produce  the  answers  in  the  petition  as  part  of  the  cross- 
examination.  Held,  properly  rejected.— Noteboom  v.  Wat- 
kins,  580. 

Decedents-  See  post,  »  *^,  ",  « 
Declarations— See  post, »»,  ^. 

13.  Delivery— Evidence  that  the  seller  of  personal  property  noti- 

fied the  wife  of  the  person  having  the  possession  thereof  that 
he  had  sold  the  same,  is  admissible  on  the  question  as  to 
whether  the  title  had  passed  before  the  destruction  of  the 
property,  as  tending  to  show  what  he  did  to  complete  delivery. 
—Welch  V.  Spies.  389. 

Doctors— See  post,  *»,  ",  **. 
Estates— See  ante,*. 

14.  Experts— The  court  may  properly  instruct  the  jury  that  expert 

testimony  as  to  handwriting  is  far  from  satisfactory,  and 
should  be  received  with  great  care  and  caution. —State  of  Iowa 
V.  Van  Tassel,  6. 

Fraud— See  post,  «*. 

15.  Harmless  Error— It  is   not  prejudicial  error   to  permit  the 

amount  of  notes  to  be  shown  by  the  testimony  of  a  witness 
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instead  of  by  producing  the  notes,  where  there  is  not  dispute 
as  to  the  amount  thereof.— Noble  y.  White,  852. 

16.  Same— Error  cannot  be  predicated  on  the  exclusion  of  evi- 
dence which  was  afterwards  admitted.— Noteboom  v.  Wat- 
kins,  r>80. 

17*  Same— Error  in  striking  out  the  statement  of  a  witness,  who 
thereafter  testifies  to  substantially  the  same  facts,  without 
any  objection  being  made,  is  harmless.— SaatofP  v.  Scott,  201. 

18.  SAME-Error  in  allowing  the  driver  to  testify  that  if  there  had 

been  a  guard  rail  along  the  approach  to  the  bridge  his  horse 
would  not  have  backed  over  the  side,  is  not  prejudicial,  as 
it  is  apparent  that  if  there  had  been  a  barrier  suflSciently 
strong,  the  horse  could  not  have  gone  through  it. —Morgan  v. 
Dallas  County,  57. 

19.  Same— Error,  if  any,  in  excluding,  on  a  prosecution  for  rape, 

the  question  whether,  a  matured  man  could  commit  rape  on 
a  woman  of  about  the  same  age  and  weight  and  in  good 
health,  is  not  prejudicial  where  the  jury  find  defendant 
guilty  of  an  assault  with  intent  to  commit  rape.— State  of 
Iowa  V.  Taylor,  22. 

20.  Impeachment— The  pendency  of  an  appeal  from  a  judgment  of 

conviction  does  not  render  the  conviction  incompetent  for  the 
purposes  of  Code  1878,  section  8648,  providing  that  a  witness 
may  be  interrogated  as  to  his  previous  conviction  for  a  felony, 
but  no  other  proof  of  such  conviction  is  competent  except  the 
record  thereof.— Hackett  &  Freeman  v.  Graves,  296. 

21.  Same— A  "conviction"  as  used  in  said  statute  requires  both  a 

verdict  of  guilty  and  judgment  thereon.— idem. 

22.  Same — It  is  not  competent  to  ask  a  witness  on  cross-examina- 

tion if  he  was  not  the  defendant  in  a  criminal  case  tried  the 
day  previous,  as  preliminary  to  the  further  question  whether 
he  had  not  been  convicted  of  a  felony,  as  the  latter  question 
may  be  asked  without  any  preliminary  inquiry.— Noteboom  v. 
Watkins,  580. 

28.  Interest— Evidence  that  the  cashier  of  a  station  agent  is 
liable  for  losses  resulting  from  a  wrong  delivery  of  shipments 
by  him,  and  is  under  bond  to  secure  that  delivery,  is  inad- 
missible in  an  action  against  the  carrier  for  the  conversion 
of  the  shipment,  for  the  purpose  of  affecting  defendant's 
liability,  but  may  be  admissible  to  show  the  interest  of  the 
cashier  as  a  witness,  and  if  introduced  should  be  limited  to 
that  purpose  by  an  instruction  to  the  jury.- Hamilton  v.  C, 
M.  &  St.  P.  R'y  Co..  825. 
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24.  Insanity— iBeZevancy  and  Competency —It  was  not  error  to 
exclade,  as  immaterial  and  incompetent,  evidence  of  insanity 
of  defendant's  uncle,  where  there  was  no  other  evidence  tend- 
ing to  show  that  defendant  was  insane,  and  the  particular 
form  of  his  ancle's  insanity  was  not  shown. — State  of  Iowa  v. 
Van  Tassel,  6. 

25*  Intent— Where  plaintiff  alleged  fraud  in  the  sale  of  hogs  that 
he  purchased  out  of  a  drove,  from  defendants,  their  state- 
ments, as  to  the  soundness  of  the  hogs  in  the  drove,  made  to 
other  prospective  purchasers,  are  admissible  in  evidence  to 
show  their  intent  iu  making  representations  of  soundness  to 
plaintiff. — Zimmerman  v.  Brannon,  144. 

Lease— See  ante,  *. 

McOioious  Prosecution- See  ante,  ". 

26.  Misappropriation— No  misappropriation  of  funds  by  the  offi- 
cers of  a  mutual  benefit  society  is  shown  by  evidence  merely 
indicating  the  receipts  and  amounts  expended  for  different  pur- 
poses, without  any  showing  as  to  whether  these  were 
improper.— Moore  v.  Union  Fraternal  Acci.  Ass'n,  424. 

New  Trial— See  ante,  >. 

27*  Notice — In  an  action  for  personal  injuries  resulting  from  the 
breaking  a  bridge  railing  against  vhich  a  team  backed  a 
vehicle,  it  was  not  error  to  admit  evidence  that  a  part  of  the 
railing  near  the  place  of  the  accident  was  missing  some  time 
before  the  accident  occured,  to  show  the  condition  of  the 
remaining  rail  and  notice  to  defendant.— Faulk  v.  Iowa  County, 
442. 

28.  Ordinanoes— Municipal  ordinances  are  competent  to  show  that 

the  right  of  a  railroad  company  to  the  use  of  the  street  in 
which  its  tracks  are  laid  laterally,  is  not  exclusive. — Goodrich 
V.  B..  C.  R.  &  N.  R'y  Co.,  413. 

Part  Pajnoaent— See  pos^,  ". 

29.  Personal  Transaotions  with  Decedent— The  testimony  of  a 

witness  for  the  administrator  as  to  the  kind  of  services  claim- 
ant rendered  the  intestate  and  his  wife,  makes  the  testimony 
of  the  claimant  as  to  the  character  of  such  services  competent 
under  the  proviso  of  Code  1878,  section  8689,  that  the  prohibi- 
tion of  the  testimony  of  an  interested  party  to  transactions 
with  a  deceased  person  shall  not  extend  to  any  transaction  or 
communication  as  to  which  the  administrator  shall  be  exam- 
ined on  his  own  behalf. — Riddler  v.  Riddler,  470. 

80.        Same- Where  a  husband  buys  land,  and  has  it  deeded  to  his 
wife  without  her  knowledge,  there  is  no  personal  transaction 
SmaU  Allures  refer  to  sabdivisions  of  Index.    The  others  to  page  of  report. 
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between  him  and  her,  within  Code  1878,  section  8689,  provid- 
ing that  no  party  can  be  examined  as  to  any  personal  trans- 
action or  communication  between  him  and  a  person  at  the 
time  of  such  examination  of  deceased,  etc.— Hagan  v.  Powers, 
598. 

81.  Same — In  an  action  by  a  surviving  husband  against  his 
deceased  wife's  father  to  quiet  in  plaintiff  title  to  land  pur- 
chased by  him,  and  deeded  to  his  wife,  plaintiff,  under  Code 
:*.878,  section  8639.  was  not  competent  to  testify  that  the  wife 
promised  to  take  care  of  it  for  him.-^Idem. 

82*  Same— Under  Code,  section  8639,  excluding  a  party's  testimony 
regarding  any  personal  communication  between  him  and  a 
deceased  person,  such  a  witness  may  testify  to  a  conversation 
which  he  heard  between  a  person  since  deceased  and 
another,  and  in  which  witness  took  no  part. — Allbright  v. 
Hannah,  98. 

Physioians-Seepos^, »».  ",  «. 
Plea  and  Proof— See  po»t,  ^, 
PoBsession — See  post,  **,  ♦*. 

88«    Privilegred  Oomxnunloation— In  an  action  against  a  city  for 

injuries  caused  by  a  defective  sidewalk,  evidence  of  plaintiflTs 

physician   regarding   her   condition,    and     the    information 

obtained  while  treating  her,    when   called  as  witnesses  for 

defendant,  is  within  the  prohibition  of  Code  1878,  section  8648, 

providing  that  no  physician  shall  be  allowed  to  disclose  any 

confidential  communication  properly  intrusted  to  him  in  his 

professional  capacity,  and  necessary  and  proper  to  enable  him 

to  discharge  the  functions  of  his  office  according  to  the  usual 

course  of  practice. — Baxter  v.  City  of  Cedar  Rapids,  599. 

84,        Samb— The  court  properly  excluded  a  question  by  defendant, 

asking  one  of  such  physicians  to  state  **any  conversation,  if 

any  you  had,  with  plaintiff,  in  which  she  asked  you  whether 

or  not  the  injury  in  the  hip  could  not  arise  from  the  fact  that 

she  had  to  do  the  most  of  her  standing  on  her  right  hip,  and 

because  she  was  compelled  to  use  a  crutch,  and  not  use  her 

left  limb?'*    Since  the  evidence  called  for,  was  witliin  the 

statute,  and  said  evidence  was  immaterial. — Idem. 

85*  Waiver  — The  fact  that  plaintiff  produces  one  of  several 
physicians  as  his  witness  does  not  warrant  defendant  in 
claiming  that  the  statutory  privilege  has  been  waived  as  to 
the  testimony  of  the  other  physicians  whom  he  offers  as 
witnesses  for  the  defense. — Idem, 

86*    Qaietiiicr  Title— Common  Source— Where  both  plaintiff  and 
defendant  claim  title  to  land  under  a  common  grantor,  it  was 
Small  figures  refer  to  sabdlTisions  of  ladex.    The  others  to  pAge  of  report. 


782  IiTOBx. 

Etid.    Contiaued 

sufficient  to  prove  its  derivation  from  him,  without  tracing  his 
title  back  to  the  government. —Brown  v.  Tabor,  1. 
Railroads— See  ante^ ". 

87*  Rebuttal— Defendant  is  not  prejudiced  by  the  admission  of  a 
declaration  against  him,  in  rebuttal,  which  was  competent 
evidence  for  the  plaintiff,  in  chiet  where  be  was  afforded  an 
opportunity  to  deny  or  explain  the  same.— Noble  v.  White, 
852. 

88.  Residenoe— Even  if  the  fact  that  the  origrlnal  notice  in  an  action 
was  served  on  defendant  at  a  certain  town  could  be  used 
in  aid  of  the  petition,  it  affords  no  evidence  that  defendant's 
residence  was  at  such  town;  the  statute  with  reference  to 
service  of  notice  recognizing  no  smaller  governmental  sub- 
divisions than  counties.  (Sections  2602,  2604,  Code  of  1878).— 
Shoemaker  v.  Roberts,  681. 

89*  Self-Servin^r  Doclarations— A  party  cannot  testify  to  declara- 
tions made  by  bim  in  his  own  favor  to  a  witness,  in  the  absence 
of  the  other  party,  where  they  are  not  in  rebuttal  of  anything 
said  by  the  witness.— Noble  v.  White,  862. 

40.  Samb— In  a  proceeding  to  establish  a  claim  against  a  decedent's 

estate,  based  on  the  assumption  that  deceased  had  sold  and 
agreed  to  convey,  certain  land  to  claimant,  self-serving 
declarations  made  by  decedent  during  his  life  time,  as  to 
how  and  under  what  right  claimant  claimed  the  land  are  not 
admissible.— Allbright  v.  Hannah,  98. 

41.  Statuteof  Frauds— Paroi  Fartancc— The  rule  that  a  written 

contract  cannot  be  varied  by  parol  relates  to  oral  agreements 
made  prior  to  or  contemporaneous  with  the  writing,  and  is  not 
violated  by  proof  that,  subsequent  to  the  execution  of  a  writ- 
ten lease,  the  lessor  orally  agreed  to  accept  a  smaller  rent  than 
that  stipulated  for  therein.— Boos  v.  Dnlin,  881. 

42.  SA-ME—Admission  in  Pleadings— The  admission  by  defendants 

in  their  original  answer,  introduced  in  evidence,  of  an  oral 
contract  to  convey  land  materially  different  from  that  pleaded 
by  plaintiff,  does  not  bring  the  case  within  Code  1878,  section 
8666,  providing  that  the  prohibition  by  section  8664,  sub- 
division 4,  of  parol  evidence  to  establish  a  contract  creating 
interest  in  real  estate  shall  not  prevent  the  enforcement  of 
such  a  contract,  if  it  is  not  denied  in  the  pleadings,  nor  oral 
testimony  of  the  adverse  party  from  being  evidence.— Benedict 
V.  Bird,  612. 
48.  Part  Payment— The  "part  payment"  which  takes  a  case  out 

of  the  statute  of  frauds  is  not  constituted  by  an  arrange- 
ment that  the  agent  of  the  seller  shall  pay  him  part  of  the 
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parchase  price  for  which  the  buyer  agrees  to  reimburse 
said  agent,  which  he  never  did,  though  the  seller  actually 
received  such  payment.  It  is  the  same  as  though  the  seller 
had  made  partial  payment  to  himself  .—/dem. 

44»  Possession^Evldence  that,  after  an  oral  contract  for  the  sale 

of  land,  the  vendee  went  to  the  premises  with  his  son,  to 
whom  he  rented  the  place,  picked  up  some  lumber  and  drove 
a  few  nails,  and  that  the  vendor,  when  told  by  the  vendee 
that  he  had  rented  the  premises,  said  it  was  all  right,  and 
that  neither  the  vendee  nor  his  son  was  ever  afterwards  on 
the  place,  was  insufficient  to  show  that  such  a  vendee  had 
* 'taken  and  held  possession  ♦  ♦  ♦  under  and  by  virtue 
of  the  contract,  '*  within  Code  1878,  section  3665,  which  in 
such  case  excepts  the  contract  from  the  statute  of  frauds. — 
Idem. 

45*  Same— To  bring  an  oral  contract  to  convey  land  within 

Code  1878,  section  8665,  providing  that  the  prohibition  by 
section  8664,  sub-division  4,  of  parol  evidence  to  establish 
a  contract  creating  an  interest  in  land,  shall  not  apply 
where  the  vendee  with  the  actual  or  implied  consent  of 
the  vendor  has  taken  and  holds  possession  of  the  land 
'*under  and  by  virtue  of  the  contract''  it  is  indispensible 
that  the  possession  shall  have  been  taken  and  held  under 
and  by  virtue  of  the  contract.— /dern. 

46.  Waiver  by  Failube  to  Object  to  Evidence— Defendant  in  an 
action  for  breach  of  an  oral  contract  to  convey  land  does  not 
waive  his  plea  of  the  statute  of  frauds  by  failing  to  object  to 
the  parol  evidence  when  offered,  where  the  plaintiff  pleads 
facts  which  if  established  would  show  the  contract  to  be  valid 
because  embraced  i^vithin  some  of  the  exceptions  stated  in  the 
statute;  as  plaintiff's  order  of  proof  was  discretionary  with 
him,  defendant  could  not  tell  until  it  was  closed  whether 
plaintiff  would  not  prove  himself  within  some  of  said  excep- 
tions.—/ricm. 

47.fJTax  Books— Tax  books  are  inadmissible  in  evidence  to  show 
that  a  specified  person  paid  the  taxes,  where  the  testimony  of 
the  witness  who  produced  the  books  shows  that  they  furnish 
no  guide  as  to  who,  in  fact,  paid  the  taxes.— Allbright  v. 
Hannah,  Q8. 

Title— See  ante, ". 

48.    Volunteer  Statements— In  a  proceeding  by  a  daughter  to 

establish  a  claim  for  work  and  labor  against  her  father's  estate, 

the  statement,  '*Bnt,   then,  Esther  (claimant)  didn't  work  at 

home  just  as  a  hired  girl,"  volunteered  by  a  witness  for  the 
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administrator,  during  her  examination  in  chief,  was  simply  a 
conclusion  of  such  witness,  and  therefore  inadmissible.— Bid- 
dler  V.  Riddler,  470. 

49.  Samb — Where  such  witness,  in  answer  to  a  question  on  cross- 
examination  respecting  the  manner  in  which  she  would  treat 
a  girl  who  was  working  for  her,  replied,  **Why,  Esther  was 
not  considered  a  hired  girl  at  my  father's  house;  she  was 
considered  as  one  of  the  children,'*  such  answer  was  incom- 
petent and  not  responsive. — Idem. 

50*  Same— The  answer  of  a  witness  for  the  administrator  in  pro- 
ceedings by  a  daughter  of  the  intestate  to  establish  a  claim 
for  services,  in  reply  to  a  question  as  to  the  worth  of  such 
services  in  the  neighborhood,  that  she  did  not  know  because 
people  in  that  neighborhood  took  care  of  their  parents  with 
the  assistance  of  the  neighbors,  and  that  she  never  heard  of 
a  charge  being  made  in  such  a  sense,  except  in  the  evidence 
of  that  trial,  is  irresponsive,  and  highly  prejudicial,  and 
should  be  stricken  out,  on  motion.— /cfem. 

Waiver— See  ante,  •*,  *•. 
Warranty- See  ante,  •,  ^ 
Witness -See  ante,  •. 

51.  Writings— See  ante,  »♦— Where  a  paper  that  has  written  on  it 
the  name  of  a  particular  person,  is  not  itself  admitted  in  evi- 
dence, it  cannot  properly  be  used  as  the  basis  of  a  comparison 
of  handwriting,  for  the  purpose  of  showing  whether  a  certain 
signature  is  such  person 's.^^late  of  Iowa  v.  Yan  Tassel,  6. 

EXCEPTIONS. 

1.  Criminal  Law — A  statement  of  the  court,  made  in  its  decision 

overruling  a  motion  for  a  new  trial,  may  be  excepted  to, 
because  of  Code  1873,  section  4480,  reserving  the  right  to 
except  to  a  decision  or  action  of  the  court,  whether  made 
'^before  or  after  the  trial  of  the  indictment  or  on  such  trial." — 
State  of  Iowa  v.  Taylor,  22. 

2.  Same— Bill  of  Exceptions ^The  statement  of  the  trial  court  in 

overruling  a  motion  for  a  new  trial,  indicating  doubts  as  to 
defendant's  guilt,  is  a  matter  of  exception,  and  affects  a 
"material  or  substantial  right"  of  defendant  within  Code 
1878,  section  4480;  and  a  bill  of  exceptions  containing  such 
statement  may,  if  time  to  settle  the  bill  has  been  extended 
beyond  the  term,  be  settled  by  the  signature  of  bystanders, 
where  the  judge  refuses  to  sign  the  bill,  under  section  4480, 
providing  that  if  the  judge  refuses  to  sign  the  bill  it  may  be 
signed  by  two  or  more  attorneys  or  officers  of  the  court  or 
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disinterested  bystanders.    8t.  John  v.  Wallace,  25  Iowa,  21, 
distinguished. — Idem. 

EXECUTION. 

1.  Abandonment— The  issuance  of  a  void  execution  does  not 

operate  as  an  abandonment  of  a  prior  execution. — Dunham  Vr 
Bentley,  186. 

2.  Return— The  return  of  an  execution  does  not,  under  Code,  1875, 

section  8052,  affect  garnishment  proceedings  commenced  after 
the  issuance  of  the  execution.— /(iem. 
8.  Revivor— An  execution  issued  in  the  name  of  a  deceased 
plaintiff  is  absolutely  void  where  there  is  no  indorsemeut 
thereon  of  the  name  of  his  representatives,  as  required  by 
Code  1873,  section  8180.— /<lem. 

EXECUTION  SALE. 

Riffhts  of  Purchaser —A  purchaser  at  execution  sale  takes  sub- 
ject to  the  rights  of  the  parties  as  they  shall  be  adjudicated  in 
the  action  then  pending,  and  by  virtue  of  which  the  property 
is  sold.— Manning  v.  Ferguson,  561. 

EXECUTORS— See  Praot.  Sup.  Ct.  «>, «. 

EXEMPTIONS-See  Levy,  \ «,  *. 

EXPERTS— See  Crim.  Law,  ";  Evro.  ^^ 

FAIJSE  REPRESENTATIONS— See  Fraud,  •, «,  *, »,  •,  ^  \  •. 

FAMILY  NECESSARIES-See  HusB.  and  Wipb,  \ 

FELLOW  SERVANTS-See  Railways,  ". 

FORCIBLE  ENTRY-See  Actions. 

FORECLOSURE— See  Mortgages,  «;  Redemption,  \ 

FORFEITURE— See  Covenants,  «. 

FORMER  ADJUDICATION— See  Adjudication. 

FRAUD — See  Attorneys  Fees,  ';  Estoppel,  »;  Evid.«,  ^  «;  Mort- 
gages, ». 

1*  Oancellation  of  'Dee&— Evidence  —  A  decree  setting  aside  a 
deed  is  sustained  by  evidence  that  the  grantor  and  grantee 
were  brothers;  that  the  grantor  was  seventy  years  old,  and 
mentally  and  physically  weak;  that  he  was  financially  embar- 
rassed, had  been  sued  for  slander,  reposed  special  confidence 
in  the  grantee,  who  was  several  years  his  junior,  and  of  good 
business  capacity,  and  acted  on  the  grantee's  advice,  without 
consideration  for  the  deed,— the  grantee  himself  admitting 
that  when  he  took  the  deed  he  knew  that  the  grantor  was 
mentally  incapable  of  protecting  his  own  interests.~Tom- 
linson  v.  Tomlinson,  740. 

2.  False  Representations— Deed  in  Blank— Z>6ce»<— Defendant 
made  a  deed.    At  the  request  of  the  grantee  he  erased  the 
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name  of  that  grantee,  and  returned  it  to  him  with  an  abstract 
vhowiDg  title   in  defendant,  which  abstract   proved   to   be 
«purions.    The  man  whose  name  had  thns  been  erased,  sold 
to  plaintiff,  who  inserted  his  own  name  as  grantee.    Held,  as 
defendant  had  by  his  own  act  pat  a  deed  in  blank,  accom- 
panied by  such  abstract,  into  circulation,  he  was  liable  to  said 
last  buyer  as  fpr  false  representations  as  to  ownership  of  the 
land,    though   these   two   neyer  came   together.— Baker  y. 
Hallam,  48. 
$•       Reliance  oh  Vendee— The  nature  of  the  transaction,  and  the 
fact  that  vendee  gave  valuable  consideration  for  the  land, 
are  sufficient  to  support  a  verdict  that  plaintiff  relied  on  the 
representations  of  ownership,  by  defendant. — Idem, 
4«       Same— iTiur^  Qtiestion — ^A  tenant  testified  that  before  the  leas- 
ing of  a  farm  he  and  the  landlord's  agent  went  to  examine 
the  farm,  but  that  they  found  it  too  muddy  to  go  over  it,  and 
so  he  relied  on  the  agent's  statement  as  to  the  number  of 
acres  under  cultivation.    Held,  proper  to  submit  a  question 
to  the  jury  as  to  whether  the  tenant  acted  with  due  care  in 
relying  on  such  statement.— Ladner  v.  Balsley,  674. 

5,  Eyidsncb— Where  one  delivers  a  deed  which  his  own  grantor 

had  made  a  deed  in  blank  by  erasure,  and  with  it  a  true  copy 
of  abstract  which  states  the  title  falsely,  his  statements  to 
his  vendee  that  the  original  abstract  had  been  received  from 
said  grantor  and  must  be  returned  to  him,  are  admissible  in 
an  action  for  deceit  brought  by  the  last  vendee  against  such 
original  grantor.— Baker  v.  Hallam,  48. 

6.  Same— The  abstract  was  spurious  and  a  forgery.    One  K 

testified  that  the  land  had  been  offered  to  him,  and  that  a 
deed  therefor  from  defendant,  accompanied  by  the  abstract, 
was  placed  in  escrow,  while  he  sent  a  copy  of  the  abstract 
to  the  clerk  in  Georgia,  who  had  certified  it,  and  discov- 
ered it  to  be  a  forgery;  whereupon  he  declined  to  take 
the  land  and  told  his  reason  plainly.  He  was  then  given 
other  land  and  money  as  a  substitute,  which  money  was 
paid  by  defendant.  Held,  that  there  was  evidence  that 
defendant  knew  the  abstract  was  spurious.— /(2em. 
7*  Same—The  admission  of  testimony  of  E  as  to  the  return  of 

the  deeds  and  abstract  in  escrow,  in  connection  with  his 
other  testimony,  was  not  prejudical  error,  as  the  purpose 
of  the  testimony  was  to  show  that  E  had  notified  defend- 
ant of  the  defective  character  of  his  title.— /dem. 

8.  Fraudulent  Representation— Bona  Fidb^  Purchaser— A 
statement  by  the  promoter  of  a  corporation,  that  stockhold- 
ers would  receive  from  ten  to  twenty-five  per  cent,  on  their 
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money  paid  for  stock,  is  an  expression  of  an  opinion,  and  the 

fact  that  the  corporation  became  insolvent  and  ceased  to  do 

business  six  months  later,  does  not  invalidate  a  note  given  in 

payment  for  stock. — Swan  v.  Mathre,  261. 

9*       Same— In  an  action  on  a  note  given  in  payment  for  stock* 

bought  by  a  purchaser  before  maturity,  the  defense  was  that 

the  note  was  void  for  want  of  consideration,  and  for  fraud 

in  its  inception,  and   that  plaintiff  had  knowledge  of  its 

invalidity  when  he  purchased  it.    Held,  evidence  as  to  the 

insolvency  of  the  corporation,  as  to  plaintiff's  knowledge  of 

the  insolvency,  as  to  the  sum  plaintiff  had  paid  for  his  own 

stock  in  the  corporation,  and  as  to  why  he  did  not  sue  the 

indorser  of  the  note,  is  irrelevant,  and  inadmissible,  ^/ctem. 

FRAUDULENT  BANKING— See  Cbim.  Law,  »,  ",  i«,  ",  ".  ",  «  »•. 

FRAUDULENT  CONVEYANCE— See  Banks,  •;  Husband 
AND  Wipe,  >. 

1.  Aotion  to  Set  Aside— JoiNDSR^Several  judgment  creditors 

may  join  in  an  action  to  set  aside  a  fraudulent  conveyance. — 
Gamet  &  Ogden  v.  Simmons,  163. 

2.  Badfires— That  a  transaction  which  was  in  fact  a  mortgage  was 

put  in  the  form  of  a  conveyance  absolute  on  its  face,  while  a 
badge  of  fraud  as  to  creditors  of  the  mortgagor,  is  not  conclu- 
sive as  to  fraud.— Brown  v.  Bradford,  378. 
8*        Deed  as  Mortgage — A  conveyance  absolute  on  its  face  is  not 
fraudulent  in  law  because  of  a  secret  trust  rendering  it  a 
mortgage,  where  no  fraud  was  intended,  and  none  of  the 
grantor's  creditors  were  in  fact  misled. — Idem, 
4tm    Consideration— A  transfer   of   land   to    one's    stepdaughter, 
based  on  a  promise  which  is  not  binding  on  the  promisor,  is 
voluntary  and  fraudulent  as  to  creditors,  where  he  has  no 
other  property  left  with  which  to  pay  debts.— Gamet  &  Ogden 
V.  Simmons,  163. 
5*       Bute  Applied—The  promise  by  a  stepfather,  to  deed  land  to 
his  stepdaughter,  as  soon  as  she  was  married,  if  before  that 
time  she  will  travel  with  and  take  care  of  him,  is  not  binding 
upon  him  where  she  is  a  minor,  and  he  is  standing  in  loco 
parentis.  — Idem. 
6»    Evidence— DisooNNECTBD  Transfers— A  note  given  by  a  hus- 
band to  his  wife  for  a  good  and  sufficient  consideration,  is  not 
void  as  to  the  husband's  creditors  because  another  note  was 
given  by  him  to  her  without  consideration,  in  an  entirely  dis- 
tinct transaction. — Muir  v.  Miller,  127. 
7«       Husband  and  WiFE^The  defendant,  being  indebted  to  his 
wife  for  various  loans  made  to  him,  evidenced  by  his  two 
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Dotes,  transferred  to  her  the  note  of  a  third  party  for  a  sim- 
ilar amoant,  In  consideration  of  the  cancellation  of  bis  notes. 
Held,  to  be  a  yalaable  consideration,  and  not  in  fraud  of 
creditors.— /(ciem. 

8*  SAME^Homesteads— Where  money  is  obtained  by  a  loan  on 
the  homestead,  standing  in  the  name  of  the  wife,  a  purchase 
of  personalty  in  the  name  of  the  wife,  paid  for  by  a  portion 
of  the  money  so  obtained,  is  not  fraudulent  as  to  the  credi- 
tors of  the  husband.— Farmers  Trust  Co.  v.  Linn,  159. 

9.  Same— Where  the  testimony  in  regard  to  loans  by  a  wife  to 
her  husband  is  direct,  reasonable  and  positive,  and  free  from 
contradiction,  all  presumptions  of  fraud  that  may  arise  from 
their  relation  of  husband  and  wife  will  be  overcome.— Muir 
V.  Miller,  127. 

10.  Parent  and  Child— A  father  and  his  daughter  made  a  con- 

tract, when  she  was  about  twenty-five  years  old,  whereby  she 
agreed  to  stay  at  home  and  care  for  her  parents,  and  he 
agreed  to  clothe  and  support  her,  and  pay  her  one  hundred 
and  fifty  dollars  a  year;  said  sum  to  be  paid  when  she 
required  it.  After  she  had  worked  pursuant  to  such  con- 
tract for  some  thirteen  years,  during  which  time  she  had 
been  paid  nothing,  a  bank  brought  suit  against  the  father, 
and  obtained  judgment.  Pending  the  suit  she  demanded 
that  she  be  paid  for  her  services.  He  had  no  money,  and  it 
was  agreed  between  them  that  he  should  convey  to  her  cer- 
tain land  in  full  satisfaction  of  her  claim.  Held,  that  the 
conveyance  made  by  him  and  accepted  by  her  pursuant  to 
the  latter  agreement  was  not  fraudulent  as  to  the  bank.— 
•    The  Citizens  State  Bank  v.  Anna  Weston  et  al,  786. 

11.  Same— A  conveyance  by  a  man  heavily  indebted,  to  his  son-in- 

law  and  his  stepdaughter,  neither  of  whom  had  any  money 
or  property  with  which  to  meet  the  payments,  which  it  is 
claimed  were  to  be  made  for  it,  and  which  were  evidenced 
by  their  notes,  given  while  they  lived  in  the  family  of  the 
grantor,  and  while  they  knew  of  his  indebtedness,  is  fraudu- 
lent as  to  grantor's  creditors.— Gamet  &  Ogden  v.  Simmons, 
163. 

12.  Husband  and  Wife— A  wife  has  a  right  to  secure  the  pay- 

ment of  her  just  claim  against  her  husband,  however  much  it 
may  hinder  or  delay  the  collection  of  other  claims.— Muir  y. 
Miller.  127. 

18.    Notioe— Where  a  purchaser  of  land  has  knowledge  of  such  cir- 
cumstances as  would  put  a  prudent  person  on  inquiry  as  to  the 
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intent  of  the  grantor  to  hinder  or  delay  his  creditors,  the  con- 
veyance is  fraudulent.— Garnet  &  Ogden  v.  Simmons,  163. 

14.  Beoordingr— A  conveyance  absolute  on  its  face  is  not  fraudulent 
in  law  because  of  a  secret  trust,  where  such  trust  does  not  enter 
into  the  consideration  for  the  deed.  The  mere  non-recording 
of  deeds  does  not  render  them  fraudulent  in  law  as  to  creditors, 
where  no  fraud  was  intended,  and  no  one  was  misled.— Brown 
y.  Bradford,  878. 

GAMBLING  CONTRACT. 

1.  Bvldenoe— Defendant  telegraphed  plaintiff:  "Buy  five  thousand 

Sept.  oats  below  thirty -one.  Draw  on  me  for  margins,"  and  by 
a  subsequent  telegram  directed  plaintiff  to  "sell  September,  and 
buy  May."  Defendant  failed  to  put  up  margins  and  the  May 
oats  were  sold  at  a  loss.  Plaintiff  paid  the  loss,  and  sued  to 
recover  the  same,  but  failed  to  disclose  from  whom  he  pur- 
chased, or  to  produce  any  memorandum  of  the  transactions; 
while  defendant  denied  that  the  purchases  were  actually  made, 
and  testified  that  in  ordering  such  purchases  he  did  not  intend 
any  delivery  of  the  grain  to  him.  Held,  that  a  verdict  for 
defendant  was  warranted.— Counselman  &  Co.  v.  Reichart,  480. 

2.  Same  —To  render  a  contract  in  grain  futures  void  as  a  mere 

speculation  on  the  chances  of  rise  and  fall  of  the  market, 
with  no  intention  to  deliver  the  grain,  both  parties  thereto 
must  have  contemplated  that  no  delivery  would  be  made; 
and  the  contract  between  commission  merchants  and  a  cus- 
tomer is  not  void  on  that  ground,  although  the  customer 
intended,  only,  to  speculate  on  margins  without  a  delivery  of 
the  grain,  if  the  commission  merchants  intended  an  actual 
delivery.— /(iew. 

8«  Presumptions— The  jury  are  warranted  in  drawing  an  infer- 
ence unfavorable  to  the  existence  of  the  intention  on  the 
part  of  a  commission  merchant  in  purchasing  "futures" 
grain  for  a  customer,  that  there  should  be  an  actual  delivery, 
from  his  failure  to  produce  the  paper  and  documents  show- 
ing a  purchase  by  him  on  the  market,  in  response  to  the 
demand  of  the  other  party.— /(iem. 

4.  Intent— A  party  to  a  contract  in  grain  futures  may  attack  it 
on  the  ground  that  it  is  a  mere  gambling  contract  and  may 
testify  as  to  his  intention  with  reference  to  the  delivery  of 
the  grain  when  he  made  the  purchase.— /(iem. 

GARNISHMENT— See  Executions,  *;  Negot.  Inst.  '. 

GATES— See  Railroads,  ». 

GOOD  FAITH  PURCHASER-See  Alimonv,  ». 
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GRAND  JURY-  See  Crm.  Law,  ", « 

CJhange  in  Statate— A  grand  jorj  drawn  prior  to  July  1,  1896, 
for  that  year,  pursuant  to  the  laws  then  in  force,  is  competent 
to  return  an  indictment  subsequent  thereto,  though  acts  April 
26,  1894,  which  took  effect  July  1, 1895,  changed  the  law  con- 
cerning the  drawing  of  grand  juries.—State  of  Iowa  v.  Wilt- 
sey,  54. 

GUABANTY— See  Default,  •;  Evro.  ". 

HARMLESS  ERROR— See  Evid.  ",  ",  ", ",  »•;  Instructions,  *,  •,  \  •; 

Pbactt.  ". 
HEIRS— See  Estates,  >, «;  Pract.  ". 
HIGHWATS-See  Municipal  Corp.  ';  Railroads,  ", ". 

HOMESTEADS— See  Contracts,  »;  Fralt).  Conv.  •. 

!•  Abandonment—A  wife  will  be  deemed  to  haye  abandoned  her 
homestead  in  land  held  by  her  husband,  under  a  contract  of 
purchase  reserving  the  title  to  the  vendor,  where  her  husband, 
with  her  knowledge  and  apparent  acquiescence,  surrendered 
the  contract  to  the  vendor,  who  in  pursuance  of  the  husband's 
request,  conveyed  the  land  to  a  purchaser  from  him,  and  she 
afterwards  remained  on  the  land  with  him  under  a  lease  from 
the  grantee,  apparently  recognizing  a  title  unincumbered  by 
the  homestead,  in  the  latter.— Bradshaw  v.  Remmick,  90  Iowa, 
409,  /o/Zoweef.— Anderson  v.  Cosman,  266. 

2.  Leased  Lands—A  homestead  right  under  the  Iowa  statute  may 
exist  in  lands  leased,  or  held  under  a  contract  of  purchase,  the 
legal  title  remaining  in  the  vendor.— /d«m. 

8.  Debt  of  Decedent— A  homestead  is  not  subject  to  the  debts  of 
the  deceased  owner,  unless  they  were  incurred  prior  to  the 
acquisition  of  the  homestead.— In  re  Gardner's  Estate,  788. 

4.  Judgrments— Parties— /MMe5— In   an   action  brought  by  the 

children  of  a  judgment  debtor  to  quiet  their  title  to  premises 
sold  under  an  execution  issued  on  the  judgment,  on  the 
ground  that  the  debtor  held  homestead  rights  in  the  property 
sold,  the  court  may,  upon  a  finding  that  the  debtor  held  an 
undivided  one-third  interest  in  the  land,  which  was  subject  to 
the  judgment,  enter  a  decree  against  such  debtor,  although  she 
was  in  default  as  to  the  plaintifTs  petition  and  was  not  served 
with  notice  of  the  defendant's  cross-bill,  to  which  she  was 
made  a  party.— Peebles  v.  Bunting,  489. 

5.  Widow— Where  a  widow  lived  on  her  husband's  farm  for  six 

months  after  his  death,  then  left  it,  and  went  to  another  place 
B  here  she  resided  about  nine  years,  then  returned  to  the  f arm» 
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where  she  lived  for  seven  years,  when  she  again  left,  and 
resided  in  another  place  for  three  or  four  years,  and  made  an 
arrangement  with  her  children  whereby  she  received  the  rent 
for  the  whole  of  the  farm,  she  cannot  claim  a  homestead  right 
in  the  farm.— Idem, 
6«       Same^A  widow  can  elect  to  take  homestead  rights  in  the  land 
in  lieu  of  dower  under  Code  1878,  sections  2007, 2008,  only, 
when  the  premises,  or  some  part  of  them,  were  occupied  by 
the  husband  as  a  homestead  prior  to  his  death  so  as  to  make 
it  his  homestead  at  the  time  of  his  des^th.^Idem. 
?•  Presumptions^In  the  absence  of  evidence  showing  the  elec- 

tion of  the  widow  to  take  a  homestead  in  lieu  of  dower, 
the  presumption  is  that  she  took  her  primary  right,  which 
under  the  provisions  of  Code  1873,  section  2440,  is  a 
one-third  interest  in  all  of  her  husband's  real  estate.— /dem. 

8.  Judgment  Lien — When  a  widow  does  not  elect  to  take  her 
homestead  right  in  her  husband's  land,  in  lieu  of  dower,  and 
judgments  are  obtained  against  her,  they  attach  immediately 
to  her  one-third  interest  in  his  real  estate.— /iiem. 

HTJSBAXD  AND  WIPE-See  Alimony,  «;  Estates,  »;  Fraud. 
Con  v.  •,',•,";  Homesteads,  *;  Ins.  ";  Prin.  and  Agent,  *; 
Trusts,  *. 

1.  OoDversion— Creditors— While  money  given  by  a  wife  to  her 

husband,  without  promise  of  repayment,  will  not  enable  her  to 
base  a  claim  against  his  creditors,  this  rule  has  no  application 
to  cases  where  her  rights  against  the  husband  might  be  enforced 
by  suit  under  section  2204,  Code  1873,  and  hence  a  settlement 
in  which  the  wife  takes  an  assignment  of  a  note  on  account  of 
her  property  which  her  husband  has  converted,  is  valid  against 
his  creditors.— Dunham  v.  Bentley,  136. 

2.  Family  Expenses— A  diamond  shirt  stud  procured  for  personal 

use,  and  actually  used  and  worn  by  a  husband,  is  a  family 
expense  within  the  meaning  of  Code,  section  2214,  charging 
family  expenses  upon  the  property  of  both  husband  and  wife, 
or  either  of  them.— Neasham  v.  McNair,  695. 

IMPEACHMENT— See  Crim.  Law,  ";  Evid.  «  ",  «;  Verdict,  \ 

INCEST— S«e  Crim.  Law,  *,  ". 

INCLUDED  OFFENSES— See  Crim.  Law,  ".  «,  « 

INCUMBRANCES— See  Ins.  «,  *». 

INDIC TMENT-See  Crim.  Law,  »  ",  «  »;  Grand  Jury. 

INDORSER— See  Negot.  Inst.  »,  *.  ».  •;  Pract.  Sup.  Ct.  \ 

INJUNCTrONS. 

!•    Penal  Ordinances — Proceediogs  to  enforce  a  penal  ordinance 
enacted  by  authority  of  the  legislature  are  orimioal,  within 
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the  nile  that  the  yalidity  of  a  criminal  statute  will  not  be 
teated,  nor  its  enforcement  enjoined  by  a  court  of  equity, 
unless  the  party  seeking  such  relief  will  otherwise  sustain  irre- 
parable injury  for  which  he  has  no  plain,  speedy,  and  adequate 
remedy  at  law.— Ewlng  v.  City  of  Webster  City,  226. 

2*  Water— The  discharge  of  sewage  from  a  manufactory  into  a 
running  stream  will  not  be  enjoined  on  the  complaint  of  a 
lower  riparian  owner  that  it  emits  disagreeable  odors,  where 
the  causes  of  o£fense  for  which  the  defendant  was  responsible 
were  almost  wholly  removed  before  the  action  was  commenced, 
and  the  use  which  it  is  making  of  the  riyer  is  a  proper  one,  in 
view  of  the  business  which  it  carries  on  and  the  conditions 
which  exist  in  the  locality.— Bennett  y.  National  Starch  Mfg. 
Co.,  207. 

INNKEEPER'S  LIEN. 

1*  The  lien  given  by  Acts  Eighteenth  Greneral  Assembly,  chapter 
181,  section  2,  to  hotel  keepers,  on  all  property  ''belonging  to 
or  under  control  of  their  guests,  which  may  be  in  such  hotel," 
and  so  forth,  attaches  to  sample  goods  carried  by  a  traveling 
salesman,  though  the  hotel  keeper  knew,  when  he  received  the 
salesman  as  a  guest,  that  the  goods  belonged  to  his  employer. 
—Brown  Shoe  Co.  v.  Hunt,  686. 

2*  Oonstitatlonal  Law  —  Said  act  is  not  unconstitutional  as 
depriving  the  owner  of  his  property  without  due  process  of 
law,  since  it  makes  no  provision  as  to  how  the  lien  shall  be 
enforced,  but  simply  provides  for  the  lien  and  for  possession 
under  it,— Idem. 

INSANITY-See  Evm.  »*. 

INSOLVENCY— See  Adjudication;  Corporations,  \  •.  ",  ". 

INSTRUCTIONS- See  Crim.  Law,  \  »,  »  «*,  »  « ,  ",  «,  »,  «, «  »; 
Malicious  Pros.  ^  Negligence,  ». 

1*  Where  the  court  charged  that  plaintiff  and  defendant  possessed 
equal  rights  to  the  highway  when  they  met,  and  that  whether 
either  was  negligent  should  be  determined  by  all  the  facts  of 
the  case,  and  did  not  charge  that  defendant  was  not  under 
obligation  to  carry  a  light,  the  rights  and  obligations  of  plain- 
tiff were  fairly  presented,  and  it  was  not  error  to  refuse  to 
charge  that  * 'plaintiff  was  not  obliged  to  carry  a  lamp  or  bell 
any  more  than  was  defendant.'*— Cook  v.  Fogarty,  600. 

2*    Applicability  —  Testimony  by  a  mother  as  to  the  value  of 
her  time,  and  as  to  the  amount  of  time  given  by  her  to  her 
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child  by  reason  of  its  injaries,  supports  an  instmction  per- 
mitting ''reasonable  compensation  for  the  care  of  the  child 
occasioned  by  the  injury."— Morgan  t.  Dallas  Countj,  57. 

8*  Same — ^An  instruction  which  announces  the  correct  doctrine 
on  any  theory  applicable  to  facts  inyolyed,  must  be  upheld. 
— Allbright  v.  Hannah,  98. 

4*  Oonstnied  Together  —  Though  an  instruction  is  erroneous 
when  considered  alone,  yet  it  is  not  reversible  error,  where 
such  instruction,  taken  together  with  other  instructions,  gives 
the  proper  rule,  so  that  the  jury  could  not  have  misappre* 
bended  the  law  of  the  case.— Zimmerman  v.  Brannon,  144. 

5*  Same — In  an  action  for  the  proceeds  of  a  note  which  was 
claimed  by  plaintiff,  and  which  her  husband,  J,  had  deliv- 
ered to  defendant,  either  for  collection,  or  as  collateral  for 
a  debt  of  his  own,  the  jury  were  instructed  that  if  certain 
facts  were  found,  they  should  find  for  plaintiff,  even  though 
they  should  believe  that  J  had  agreed  to  deliver  the  note  to 
the  defendant,  *'but  if  you  do  not  so  find,  then  you  will  find 
for  defendant,'*  and  that  if  they  found  that  J  had  agreed  to 
deliver  the  note  as  security  for  his  debt,  and  defendant,  in 
the  presence  and  hearing  of  plaintiff,  demanded  that  he 
deliver  it  in  accordance  with  his  agreement,  and  thereafter, 
on  the  same  day,  without  objection  by  plaintiff,  J  delivered 
the  note  as  security,  they  should  find  for  defendant.  Held, 
not  objectionable  as  requiring  defendant  to  prove  an 
estoppel,  even  though  plaintiff  failed  to  establish  her  case. — 
Noteboom  v.  Watkins,  580. 

6«  HarmleEHEi  Brror— Plaintiff  was  not  prejudiced  by  refusal  to 
permit  him  to  testify  that  he  expected  defendants  to  turn  out 
of  the  road  when  they  met,  where  he  testified  that  he  did  not 
know  that  defendants  would  turn  out,  and  the  court  charged 
that  it  was  defendant's  duty  to  give  plaintiff  a  share  of  the 
road  if  the  approach  of  the  latter  was  seen,  or  should  have 
been  known;  especially  as  plaintiff's  testimony  showed  that, 
for  some  moments  before  the  accident,  he  must  have  known 
that  he  was  not  seen,  and  that  defendant  would  not  turn  out 
for  him.— Cook  v.  Fogarty,  500. 

7*  Same — Where  the  court  instructs  that  arbitration  is  a  condi- 
tion precedent  to  suit  on  an  insurance  policy,  and,  by  the 
terms  of  the  policy,  arbitration  is  not  a  condition  precedent, 
defendant  is  not  prejudiced  by  thus  requiring  plaintiff  to 
prove  more  than  the  law  requires. — Read  &  Traversy  v. 
State  Ins.  Co.,  807. 
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8.  Same^FltiintiQ  had  no  cause  for  complaint  because  the  oourt 

charged  that  the  failure  to  carry  a  light  or  to  ring  a  bell  is 
not  conclusive  proof  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  but  that  those  facts  should  be  considered 
in  reaching  a  conclusion. —Cook  y.  Fogarty,  500. 

9.  Judicial  Notioe— Though  an  instruction  that  a  person,  in  pass- 

ing along  a  street,  is  required  to  use  more  caution  when  it  is 
dark  than  in  the  day  time,  may  properly  be  given,  it  merely 
states  a  fact  which  is  a  matter  of  common  observation,  and 
which  the  jury  must  consider  under  other  proper  instruction, 
and  hence  a  refusal  to  so  instruct  is  not  prejudicial  to  defend- 
ant—Baxter V.  City  of  Cedar  Rapids,  599. 

10*  Jury  Question— An  instruction  that  assumed  that  a  way  by  the 
ford  was  safe,  and  free  from  all  danger,  was  properly  refused. 
—Morgan  v.  Dallas  County,  57. 

11«  PleadinffS— Iq  &Q  action  for  maliciously  instituting  criminal 
prosecutions  for  wilful  trespass  on  land,  where  the  undisputed 
evidence  shows  the  existence  of  a  lease  of  the  land  by  defend- 
ant to  plaintiff,  it  is  not  error  for  the  court  to  recognize  that 
fact  in  its  instructions  to  the  jury,  though  the  lease  is  not  spe- 
cifically pleaded.— Noble  v.  White,  852. 

INSURANCE— See  Instructions,  ';  Pbaci.  ". 

1.  Accident  Insurance  —  See  post,  »•  — Classification  —  One 

insured  as  a  bookkeeper,  against  accident,  by  a  policy  class!- 
fjing  as  more  hazardous  the  occupation  of  '^hunter  or  hunt- 
ing,*' and  providing  that  if  injury  occurs  "while  performing 
any  act  pertaining  to  an  occupation  classed  as  more  hazard* 
ous'*  than  the  one  under  which  the  policy  is  issued,  "or  while 
engaged  in  a  more  hazardous  occupation,**  insured  shall  be 
entitled  only  to  such  indemnity  as  the  premiums  paid  would 
purchase  in  the  class  in  which  such  occupation  is  classed,  is 
not  prevented  from  recovering  the  indemnity  provided  for  a 
bookkeeper,  though  shot  by  the  discharge  of  a  gun  he  was 
carrying  while  hunting  for  recreation.— Holiday  v.  American 
Mut.  Ace.  As8*n,  178. 

2.  Waiter  of  Defense — Defense,  under  provision  in  an  accident 

policy  against  recovery  for  injuries  resulting  from  exposure 
to  unnecessary  danger,  is  waived  by  offer  to  confess  judg- 
ment for  an  amount  less  than  claimed,  on  the  ground  that 
insured's  occupation  was  more  hazardous  than  that  under 
which  he  was  insured,  and,  by  motion,  after  the  evidence 
was  in,  for  verdict  in  accordance  with  such  offer. — Idem. 
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S.  When  Cebtificatb  Takes  Effbot— Where  an  application  for 
accident  insurance  is  made  to  an  agent  of  a  mutual  association, 
who  has  no  authority  to  accept  a  person  to  membership,  and 
who  has  to  send  the  application  to  the  association  by  mail 
for  acceptance,  on  such  acceptance  and  issuance  of  the  cer- 
tificate of  membership,  the  latter  does  not  relate  back  to  the 
time  the  application  was  made,  in  the  absence  of  anything  in 
the  application  that  binds  the  association  in  the  interim  of 
time;  and  in  case  of  accident  to  the  applicant  after  the  appli- 
cation is  made,  and  before  its  acceptance,  the  association  is 
not  liable,  although  the  application  is  made  a  part  of  the 
certificate.— Rogers  v.  Equit.  Mut.  Life  &  End.  Ass'n,  887. 

4.  Actions  on  Policies— See  post^  »<>— When  Premature— Acts 
Eighteenth  General  Assembly,  chapter  211,  section  8,  provide 
that,  to  maintain  an  action  on  an  insurance  policy,  the  insured 
need  only  prove  the  loss  and  notice  in  writing  to  the  company 
within  sixty  days,  accompanied  by  an  affidavit  as  to  how  the 
loss  occurred  and  its  extent,  but  that  no  action  shall  be  begun 
within  ninety  days  after  giving  such  notice.  Held,  that  the 
requirement  of  the  statute  as  to  the  time  within  which  an 
action  may  be  brought  cannot  be  waived,  and  an  action  in 
less  than  ninety  days  after  notice  of  loss  not  accompanied  by 
an  affidavit,  or  after  a  waiver  of  such  notice  and  affidavit,  was 
premature.— Blood  v.  Hawkeye  Ins.  Co.,  728. 

5*  Same— An  action  on  a  policy  providing  that  no  suit  on  it 
should  lie  unless  commenced  within  six  months  after  the 
fire,  was  defeated  because  it  was  commenced  within  ninety 
days  after  notice  of  loss,  contrary  to  Acts  Eighteenth  Gen* 
eral  Assembly,  chapter  211.— Wilhelmi  v.  Des  Moines  Ins. 
Co.,  582. 

6«  Agents- The  failure  of  a  soliciting  agent  of  an  insurer  to  pay 
the  applicant  for  livery  hire  which  he  accepted  as  the  cash  pay- 
ment, does  not  estop  the  insurer  to  assert  that  it  did  not 
approve  of  the  application,  in  the  absence  of  any  evidence  that 
the  agent  had  any  actual  or  apparent  right  to  contract  for  liv- 
ery service  at  the  expense  of  the  insurer. — Winchell  v.  Iowa 
State  Ins.  Co.,  189. 

7*  Same— A  mere  soliciting  agent  of  an  insurance  company, 
without  power  to  make  contracts,  has  no  power  to  construe 
an  application  for  insurance  and  a  premium  note,  nor  to 
declare  their  legal  effect.— Jdem. 

8*  Notice— The  insurance  company  is  charged  with  the  knowl- 
edge of  its  soliciting  agent  that  the  insured  desired  and  was 
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placing  twelve  thousand  dollars  of  concurrent  insuranec  on 
the  merchandise.— Fitchner  v.  Fidelity  Mut.  Fire  As8*n,  276. 

9«  Amount  Allowed— Construction  of  Policy— The  time  when 
total  insurance  must  not  exceed  three-fourths  the  value  of  the 
property  is  not  the  time  of  loss,  but  the  time  when  insurance 
is  taken,  notwithstanding  a  provision  of  policy  and  application 
"Total  Insurance  Permitted.  Lim*ited  to  three-fourths  the^ 
cash  value  of  property  insured  at  the  time  of  loss,  and  to  be 
concurrent  herewith,"  the  only  other  reference  in  the  policy 
to  the  amount  allowed  being  that  the  policy  shall  be  void  if, 
without  permission,  there  be  "other  insurance,  whether  valid 
or  not,  in  excess  of  the  amount  permitted  herein;**  and  direc- 
tion being  given  in  the  application  ''Do  not  insure  for  more 
than  three-fourths  of  what  it  would  cost  to  replace  it;**  and  the 
amount  of  stock  on  hand,  and  the  value  of  the  average  stock, 
and  the  concurrent  insurance  being  there  given,  with  the  state- 
ment that  insured  understood  and  agreed  that  the  total  insur- 
ance on  the  property  should  not  exceed  three-fourths  its  cash 
value.— Funk  v.  la.  Business  M.  Mut.  Fire  Ass*n,  660. 

Application— See  ante, »;  post,  ",  *»,  •*. 

10*  Arbitration— CoNDmoN  Precedent— Arbitration  is  not  made 
a  condition  precedent  to  an  action  on  a  policy  of  insurance  by 
the  mere  provision  thereof  that  a  difference  of  opinion  as  to 
loss  or  damage  shall  be  submitted  to  arbitration,  and  that  the 
award  shall  be  binding  as  to  the  amount  of  loss  or  damage. — 
Read  &  Traversy  v.  State  Ins.  Co.,  807. 

!!•  Same— A  party  charged  with  the  duty  of  choosing  an  appraiser 
to  determine  differences  of  opinion  as  to  loss  or  damage 
under  a  policy  of  insurance,  is  bound  to  choose  an  appraiser 
who  will  act  with  reasonable  promptness  in  naming  an 
umpire,  if  one  becomes  necessary,  and  in  the  submission  of 
the  dispute,  or,  on  his  failure  to  do  so,  to  replace  him  with 
another;  and  the  other  party,  if  without  fault  of  his  own, 
will  not  be  made  to  suffer  from  his  dereliction  in  that  respect. 
— Idem. 

12.  Estoppel^Elther  party  to  an  agreement  to  arbitrate  differ- 
ences who  intentionally  prevents  or  unreasonably  delays  the 
stipulated  method  of  adjudicating  their  rights,  will  not  be 
permitted  to  plead  failure  to  arbitrate  as  a  defense  to  an 
action  subsequently  brought  on  the  original  cause  of  action. 
— Idem, 

18.  Asedfirmnent  of  Policy— Necessary  Parties  to  Suit  Upon— 
After  the  loss  of  certain  partnership  property  by  fire  one  of 
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the  partners  died,  and  the  other  assigned  bis  interest  in  the 
insurance  policy  to  one  of  the  plaintiffs.  A  third  party,  to 
whom  any  loss  was  payable;  under  the  policy,  as  security  on 
oblif^ations  of  the  owners  of  the  insured  property,  released  his 
claims  on  satisfaction  of  such  obligations.  The  administrator 
of  the  deceased  partner  and  the  assignee  of  the  other  there- 
upon sued  to  recover  for  such  loss,  and  to  reform  the  policy  as 
to  the  description  of  the  prpperty  insured.  Held,  that  plain- 
tiffs were  the  real  parties  in  interest,  and  had  the  right  to  sue 
on  such  policy,  without  joining  such  assignors. — Benesh  t. 
Mill  Owners  Mut.  F.  Ins.  Co.,  465. 

14.  Defenses  by  Insurer— McCIain*s  Code,  section  8262,  providing 

that  when,  by  the  terms  in  an  instrument,  its  assignment  is 
prohibited,  ''the  assignment  of  it  shall  nevertheless  be  valid,*' 
but  the  maker  may  avail  himself  of  any  defense  or  counter- 
claim against  the  assignee  which  he  may  have  had  against  the 
assignor,  applies  to  life  insurance  policies  and  certificates  of 
mutual  benefit  associations.— Crocker  v.  Hogin,  243. 

15.  Same—The  assignee  of  a  mutual  benefit  certificate  cannot, 

where  the  assignment  is  void  and  no  recovery  can  be  had 
against  the  society,  recover  the  amount  of  the  certificate 
from  a  trustee  to  whom  the  society  voluntarily  paid  it,  to  be 
held  by  him  until  the  rights  of  the  original  beneficiary  and 
the  assignee  should  be  determined. — Idem. 

16*  Same— Acts  Twenty- First  General  Assembly,  chapter  65,  sec- 
tion 7,  provides  that  no  association,  "organized  or  operat- 
ing** under  it  shall  issue  certificates  unless  the  beneficiary  is 
the  wife,  relative,  legal  representative,  heir,  or  legatee  of  the 
insured  member,  and  that  an  assignment  of  sucti  certificate 
shall  be  void.  A  certain  association  issued  a  certificate  upon 
the  life  of  a  husband.  At  the  time,  its  articles  of  incorpora- 
tion prohibited  the  assignment  of  any  certificate  in  payment 
of  or  security  for  debt.  Husband  and  wife  assigned  the  cer- 
tificate as  security  for  debt.  Eeld,  the  assignment  is  abso- 
lutely void  as  against  the  wife,  in  a  suit  between  her  and  the 
assignee,  over  the  proceeds  of  the  policy,  if  said  association 
was  operating  under  said  act,  though  it  had  not  fully  com- 
plied with  its  provisions. — Idem, 

Concurrent  Insurcuioe— See  ante,  *. 

17.  Contract  of  Insurance— See  ante,  *— Application— Receiving 
an  application  for  insurance  accompanied  by  a  premium  note, 
does  not  of  itself  constitute  a  contract  of  insurance.— Winchell 
V.  Iowa  State  Ins.  Co.,  189. 
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18*  Estoppel— See  ante,  >*;  post^  **—kn  insarer  is  not  estopped  to 
deny  its  approyal  of  an  application,  by  its  retention  of  a  non- 
negotiable  premium  note  <  accompanying  the  same,  and  the 
failure  of  the  soliciting  agent  to  return  the  application  or  not- 
ify the  insured  of  its  rejection,  although  the  insured,  in  the 
belief  that  the  application  had  been  accepted,  failed  to  take 
out  other  insurance,  in  the  absence  of  any  notice  to  the  insurer 
that  he  entertained  such  belief. —/dent. 

19.  Bvidenoe— See  post,  **,  *»,  », »  "—It  is  competent,  for  the  pur- 

pose of  ascertaining  the  amount  of  insured  goods  in  a  store  at 
the  time  of  the  fire,  to  show  the  last  previous  invoice,  the 
goods  bought  and  the  amount  received  on  sales  in  the  mean 
time,  and  the  average  profits  on  such  sales.— Read  &  Traver^ 
V.  State  Ins.  Co.,  807. 

20.  j8ame— Plaintiff  in  an  action  on  a  iK)licy  of  insurance  on  a 

stock  of  goods,  may  testify  that,  after  the  fire,  he  tried  to 
sell  the  damaged  goods,  and  as  to  what  per  cent,  of  the  cost 
price  he  could  get  therefor,  as  the  defendant  may  develop  by 
cross-examination  the  facts  in  relation  to  the  depreciation, 
or  other  matters  affecting  the  value  of  the  testimony.— /dem. 
21*        Same — An  insurance  company  which,  for   the   purpose   of 
showing  the  amount  of  goods  in  stock  at  the  time  of  the  fire, 
has,  on  cross-examination  of  i^aintiff^s  witness,  entered  into 
the  subject  of  the  proceeds  from  retail  sales  during  a  certain 
period,  cannot  complain  of  the  testimony  of  the  witness  on 
re-direct  examination,  as  to  the  cost  incurred  in  making 
such  sales. — Idem, 
Forfeititre— See  post,  *•. 
22.    Inoorporation  of  Mutual  Benefit  Sooiety  —  Construction 
OF  Statute  —  ^of ice— Acts  Twenty-first  General  Assembly, 
chapter  65,  enacted  to  regulate  the  organization  and  operation 
of  mutual  benefit  societies,  is  complete  in  itself;  and  persons 
organiziug  under  it  need  comply  only  with  its  requirements, 
and  need  not  publish  notice  of  intention  to  incorporate,  nor 
include  the  word  "mutuaP'  in  the  title  of  the  society,    as 
required  by  Code  1873,  sections  1122  and  1 140.— Moore  v.  Union 
Fraternal  Acci.  Ass'n,  424. 
28*    Inoorporators— Recovery  Against— An  officer  or  incorporator 
of  a  mutual  insurance  association  cannot,  in  the  absence  of 
fraud  or  deception,  be  held  liable  to  a  beneficiary  because  the 
policy  on  its  face  was  an  absolute  promise  of  indemnity, 
whereas  the  indemnity  is  limited  by  statute  and  the  articles  of 
incorporation  to  the  amount  of  an  assessment,  where  the  mem- 
ber, in  securing  the  insurance,  knows  that  the  company  was 
mutual  and  constructed  on  the  assessment  plan.— Jdem. 
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24*  SABfE—^tmience— That  an  insarance  association  is  precluded 
from  proving  the  application  in  an  action  on  the  policy 
because  a  copy  thereof  was  not  attached  to  or  indorsed  on 
the  policy  as  required  by  Acts  Eighteenth  General  Assembly, 
chapter  211,  section  2,  does  not  preclude  an  officer  or  incor- 
porator sought  to  be  held  liable  because  of  the  misleading 
form  of  the  policy,  from  usiog  the  application  to  show  that 
the  insured  was  not  misled  to  his  detriment  by  the  form  of 
the  policy.— Jdem. 

25*    Inouzxibranoes— The  condition  of  a  policy  of  insurance  against 
incumbrances  is  not  broken  by  the  execution  and  recording  of 
a  mortgage  on  the  insured  property  to  a  fictitious  person  for 
the  purpose  of  protecting  the  mortgagor  against  possible  mis- 
conduct of  his  partner,  the  mortgage  never  having  been  deliv- 
ered.—Fitchner  V.  Fidelity  Mut.  Fire  Ass'n,  276. 
26*       Lease— The  lease  of  the  building  in  which  the  insured  stock  of 
goods  is  situated,  if  an  incumbrance,  is  not  within  condition 
of  the  policy  rendering  it  void,  if,  without  written  consent 
indorsed  thereon,  the  property  is  incumbered  by  mortgage 
or  lien,— where  the  policy  expressly  requires  existing  incum- 
brances at  the  time  of  making  the  application,  to  be  set 
forth  in  the  application,  and  that  consent  shall  be  required 
as  to  future  incumbrances,  only.— Bead  &  Traversy  v.  State 
Ins.  Co.,  307. 
Lease— See  ante,  *«. 

27*  Limitation  of  Aotions— Contract— A  policy  of  insurance 
provided  that  no  action  thereon  should  be  maintained  unless 
commenced  within  six  months  after  the  fire.  Eeld,  that  the 
limitation  did  not  begin  to  run  until  sixty  days  after  notice  of 
proof  of  loss  were  furnished  the  company,  which  was  the  time 
of  payment  fixed  by  the  policy.— /dem. 

28.  8ame^A  provision  in  a  fire  policy  that  no  suit  thereon  shall 

be  sustainable,  unless  commenced  within  six  months  after 
the  fire,  is  valid. — Wilhelmi  v.  Des  Moines  Ins.  Co.,  532. 

29.  Misappropriation— Evidence —No  misappropriation  of  funds 

by  the  officers  of  a  mutual  benefit  society  is  shown  by  evidence 
merely  indicating  the  receipts  and  amounts  expended  for 
different  purposes,  without  any  showing  as  to  whether  these 
were  improper. — Moore  v.  Union  Fraternal  Acci.  Ass^n,  424. 

Mutual  Benefit  Associations— See  ante,  **. 

Keffliffenoe— See  post,  »•. 
80«    Notice  and  Proof  of  Loss— See  ante, ',  **— The  assured  under 
a  policy  on  a  building  and  goods,  which  were  burned,  sent  the 
company,  after  it  had  notice  of  the  loss,  a  list  of  figures,  accom- 
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panied  by  his  unsigned  affidavit,  which  he  intended  for,  and 
which  its  officers  must  have  understood  was  intended  as  proof 
of  loss.  They  must  have  also  understood  that  the  figures  first 
appearing  represented  the  amount  of  dimension  lumber  in  the 
burned  building  and  the  other  parts  of  the  statement  the 
other  property  lost  by  the  fire.  Held,  that  such  proofs,  except 
as  to  how  the  loss  occurred,  and  the  omission  to  sign  the  affi- 
davit, substantially  complied  with  the  policy,  and  Acts  1880, 
chapter  211,  section  8,  requiring  notice  of  loss,  accompanied  by 
an  affidavit  stating  the  facts  as  to  how  the  loss  occurred,  so  far 
as  they  are  within  as8ured*s  knowledge,  and  the  extent  of  the 
loss.—Dyer  v.  Des  Moines  Ins.  Co.,  524. 

PleadinfiT — See  postf  »*. 

81.  Policy  by  Laws  and  Statute -See  ante,  *,»,»«,*— ^oWce— A 

member  of  a  mutual  life  insurance  association  is  advised  that 
the  indemnity  is  limited  to  a  percentage  of  the  assessment 
upon  the  membership  as  provided  by  the  articles  of  incorpora- 
tion and  by-laws  of  the  association,  notwithstanding  that  the 
policy  on  its  face  is  an  absolute  promise  of  indemnity,  where 
it  contains  an  indorsement  on  its  back  to  the  effect  that  it  is 
issued  pursuant  to  Iowa  Laws  1886,  chapter  65,  under  which 
"the  benefits  herein  provided  are  derived  from  payments  by 
policy  holders,  as  ordered  by  the  board  of  directors." — Moore 
V.  Union  Fraternal  Acci.  Ass'n,  424. 

Premature  Suit— See  ante,  \  *. 
Proof  of  Loss— See  ante, ", »;  post,  **. 

82.  Reformation — A  mutual  mistake  in  an  application  for  insur- 

ance on  a  stock  of  merchandise  is  clearly  established,  where 
both  the  insured  and  the  agent  soliciting  the  application 
testify  that  it  was  agreed  that  there  should  be  twelve  thousand 
dollars  of  concurrent  insurance  on  the  stock,  and  such  agent 
erroneously  fixed  this  amount  as  the  limit  of  concurrent 
insurance  on  both  the  stock  and  the  building  containing  it— 
Fitchner  v.  Fidelity  Mut.  Fire  Ass'n,  276. 

88.  Negligence— The  mere  failure  of  the  insured  to  read  the 
application  er  the  copy  of  it  on  the  policy,  or  to  read  the 
policy,  does  not  constitute  such  negligence  as  deprives  him 
of  the  right  to  a  reformation  of  the  policy  to  correct  a  mis- 
take of  the  agent  respecting  the  amount  of  concurrent 
insurance  to  be  allowed. — Idem. 
84*  Estoppel — Insured,  if  without  negligence,  is  entitled  to  have 

his  policy  reformed  so  as  to  increase  the  amount  of  con- 
current insurance  allowed,  where  the  company's  agent 

Small  figures  refer  to  subdiTisions  of  Index.    The  others  to  page  of  report. 


Index.  801 

IHB.    Continued 

kn«w,  when  the  application  was  made,  that  the  insured 
was  actually  arranging  for  other  insurance  and  had  defi- 
nitely fixed  its  amount,  which  by  the  agent's  mistake  was 
understated  in  the  application,  and  such  right  is  not 
dependent  upon  the  authority  of  the  agent  to  contract 
with  reference  to  insurance,  as  the  company  is  estopped, 
to  avail  itself  of  the  agent's  mistake.— Idem. 

85«  Pleading— Frayer— A  prayer  in  a  petition  in  an  action  iir 
equity  on  a  policy  of  insurance,  that  the  policy  be  so 
reformed  as  to  permit  concurrent  insurance  of  a  specified 
amount  and  for  such  other  and  further  relief  as  plaintiff  may 
be  or  show  himself  entitled  to,  is  broad  enough  to  include 
relief  from  a  provision  of  the  policy  rendering  it  void  if  the 
insured  **now"  has  or  shall  ''hereafter"  procure  any  other 
insurance  unless  consent  in  writing  is  indorsed  hereon. — 
Idem, 

86*  Venue  op  Surr  Against— An  incidental  prayer  for  reforma- 
tion of  an  insurance  policy  in  a  petition  to  recover  the 
indemnity  therein  provided,  does  not  take  the  case  out  of 
McClain's  Code,  section  8789,  providing  that  an  insurance 
company  may  be  sued  in  the  county  in  which  it  keeps  its 
principal  place  of  business,  or  in  the  county  where  the  con- 
tract of  insurance  was  made,  or  in  which  the  loss  occurred, 
even  if  the  section  is  limited  to  actions  which  are  primarily 
upon  the  contract  of  insurance  and  would  not  apply  to  an 
action  brought  solely  to  reform  the  policy. — Benesh  v.  Mill 
Owners  Mut.  F.  Ins.  Co.,  465. 

87.  Beorcrajiization — Liability — In  a  suit  upon  an  insurance  pol- 

icy it  appeared  that  it  was  issued  by  a  company  bearing  the 
same  name  as  defendant,  which  subsequently  re-incorporated 
in  order  to  remedy  certain  defects  in  its  original  articles, 
retaining  the  same  officers  and  the  assets  of  the  original  com- 
pany; that  the  holders  of  such  policy  were  treated  as  members, 
and  paid  dues  and  assessments  to  such  reorganized  company 
as  to  its  predecessor;  and  that  it  was  determined  by  resolution 
that  the  old  policies  should  be  continued  in  force  until  new 
ones  were  issued  at  the  election  of  the  policy  holders.  Held, 
that  defendant  was  responsible  to  the  same  extent  as  if  it  had 
issued  such  policy.— /(icm. 

88.  Special  Interrogratories— In  an  action  on  a  life  policy,  a 

refusal  to  submit  a  special  finding,  "Do  you  find  that  the 
deceased  committed  suicide?**  was  proper,  where  the  defense 
was  suicide,  as  such  finding  was  directly  involved  in  the  gen- 
eral verdict.— Inghram  v.  National  Union,  895. 
Smftll  figures  refer  to  sabdivisions  of  index.    The  others  to  page  of  report. 
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Z9*  Same— A  refusal  to  submit  a  special  finding,  "Do  you  find 

the  deceased  was  killed  by  any  other  person  J**  was  prop- 
erly refused,  as  not  presenting  a  controlling  Issue,  for 
defendant  would  be  liable  if  the  death  was  by  accident, 
no  matter  who  caused  li.^Idem, 

40.  Suidde— See  ante,  »— Burden  of  Proof— Where  the  defense 
to  an  action  on  a  life  policy  is  suicide,  the  burden  of  proof  to 
establish  the  same  is  on  the  defendant.— /dem. 

41*  Bute  Applied — In  an  action  on  a  life  policy  the  defense  was 
suicide.  Deceased  was  county  clerk.  A  witness  testified 
that  on  Sunday  morning  about  nine  o'clock  he  went  into  the 
clerk's  office,  and  heard  two  shots,  and  on  opening  the  vault 
door  found  the  gas  burning,  and  deceased's  body  at  the  foot 
of  the  stairs  in  the  vault,  and  a  revolver,  with  two  empty 
chambers,  lying  near.  There  were  two  wounds  on  the  body 
of  deceased,  one  of  which  was  sufficient  to  cause  death. 
Held,  that  a  verdict  that  deceased  did  not  commit  suicide 
was  not  supported  by  the  evidence. — Idem. 

48«  SuBpenBion — A  mutual  benefit  society  does  not  waive  the 
requirement  of  a  certificate  of  health  as  a  condition  of  the 
reinstatement  of  a  member  who  has  defaulted  in  the  payment 
of  assessments,  by  receiving  and  crediting  to  him  the  amount 
of  the  assessments  from  him,  and  retaining  the  money  for  a 
reasonable  time,  where  it  sent  him  a  marked  copy  of  the  order 
calling  his  attention  to  the  necessity  of  reinstatement. — Rice  v. 
Grand  Lodge  A.  O.  U.  W.,  644. 

48*  Same— A  member  of  a  benefit  society,  whose  laws  provided 
that  failure  of  any  member  to  pay  an  assessment  by  the 
twenty -eighth  day  of  the  month  should  operate  as  a  suspen- 
sion, subject  to  reinstatement  on  compliance  with  certain 
requirements,  mailed  an  assessment  on  the  twenty-fifth 
of  the  month,  and  died  on  the  twenty-ninth,  several  days 
before  the  money  reached  the  society,  which  refused  to 
accept  it.  Held,  that  deceased  was  legally  suspended  at  the 
time  of  his  death. — Idem, 

Venue— See  ante, ". 

44*  Waiver— See  ante,  *— An  insurance  company  waives  the  failure 
of  the  iusured  to  specify  in  his  proofs  of  loss  how  the  fire  orig- 
inated, and  to  verify  the  same  by  affidavit,  by  returning  the 
same  with  a  general  statement  that  they  contain  none  of  the 
elements  necessary  to  comply  with  the  policy  or  statute  as  to 
proofs  of  loss,  without  subsequently  and  within  a  reasonable 
time,  pointing  out  such  specific  objections.— Dyer  v.  Des 
Moines  Ins.  Co.,  624. 
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45*  Same — ^The  fact  that  a  beaefit  society,  whose  laws  provided 
that  QOQ  paymeot  of  aa  assessment  by  a  particular  date 
should  operate  as  a  forfeiture  of  a  member's  rights,  subject 
to  reiustatemeut  on  payment  of  arrearages  within  four 
months  thereafter,  had  frequently  received  assessments 
from  a  member  after  they  became  due,  did  not  waive  a  sub- 
sequent suspension  for  non-payment  of  an  assessment  when 
due.— Rice  v.  Grand  Lodge  A.  O.  U.  W.,  644. 

46.  iSame— That  a  member  of  a  mutual  benefit  society  had  at  times, 
as  a  matter  of  convenience  to  him,  been  allowed  to  pay  his 
assessments  before  maturity,  does  not  tend  to  show  a  license 
for,  or  even  acquiescence  in,  non-payment  of  other  assess- 
ments as  they  became  due. — Idem. 

INTERROGATORIES— See  Pract.  ",  ",  »,  ". 
INTOXICATING  LIQUORS  .-See  Crim.  Law,  »^ 

1.  Abatement  of  Nuisance— A  decree  ordering  that  a  building 

be  closed)  and  that  the  owner  shall  pay  the  costs  and  attorney 
fees  incurred  in  proceedings  to  enjoin  the  continuance  of  a 
liquor  nuisance  in  such  building,  is  unauthorized  where  the 
sale  of  intoxicating  liquors  was  made  by  a  trespasser  without 
the  owner's  knowledge  or  consent,  and  the  sale  of  the  liquor 
and  the  occupancy  of  the  trespasser  had  ceased  before  the 
petition  was  filed.— Merry  field  v.  Smith,  167. 

2.  Oontraots— PaBLic  Policy — Sureties— At  a  time  when  selling 

liquor  in  original  packages  was  legal,  a  non-resident  appointed 
an  agent  to  so  sell.  He  sold  by  the  glass  in  violation  of  his 
contract  of  appointment,  and,  the  liquors  of  his  principal  being 
thereupon  seized,  he  became  the  surety  of  the  principal  on  a 
replevin  bond  in  an  action  to  reclaim  the  liquors.  lie  was 
ultimately  compelled  to  make  payment  on  account  of  said 
bond.  Held,  he  is  not  estopped  to  recover  such  payment. — 
Green  v.  Schoenhofen  Brew.  Co.,  252. 

8«  Mulct  Law— Consent  of  VoxERS—Section  17,  chapter  62,  Acts 
of  the  Twenty-fifth  General  Assembly,  provides,  among  other 
things,  that  the  payment  of  a  specified  tax,  and  filing  with  the 
county  auditor  of  a  written  consent  to  the  sale  of  liquor,  signed 
by  a  majority  of  the  voters  of  a  city,  shall,  upon  the  **follow- 
ing  conditions,''  be  a  bar  to  proceedings  under  the  statute 
prohibiting  such  sale.  One  of  the  succeeding  conditions  is  the 
filing  with  the  auditor  of  a  copy  of  a  resolution  of  consent  of 
the  city  council.  Eeld,  that  the  action  of  the  city  council  in 
passing  such  a  resolution  is  not  a  determination  of  the  suf- 
ficiency of  the  statement  of  consent  signed  by  the  voters. 
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which  will  protect  it  from  collateral  attack  in  a  suit  to  eDJoin 
a  liquor  nnisance.— State  of  Iowa  v.  Pressman,  449. 
4.  Evidence— In  an  action  invt)lying  the  sufficiency  of  sach 

statement  of  consent,  the  best  evidence  of  who  were  legal 
voters  of  the  city  at  the  last  election  is  the  poll  books  and 
registration  lists  of  that  election,  although  they  are  not 
records  in  such  sense,  as  that  they  may  not  be  attacked  for 
fraud.— /dam. 
INTOXICATION-See  Cbim.  Law,  »*>, ". 
JOINDER— See  Fraud.  Conv.  ». 
JOINDER  OF  CAUSES— See  Actions. 
JOINT  OBLIGORS— See  Attach.  K 

JUDGMENTS— See  Mechanics  Liens,  •;  Pract.  ». 

1.  Lien— When  a  widow  does  not  elect  to  take  her  homestead 

right  in  her  husband's  land,  in  lieu  of  dower,  and  judgments 
are  obtained  against  her,  they  attach  immediately  to  her  one- 
third  interest  in  his  real  estate. — Peebles  v.  Bunting,  489. 

2.  Parties— Issues— In  an  action  brought  by  the  children  of  a 

judgment  debtor  to  quiet  their  title  to  premises  sold  under  an 
execution  issued  on  the  judgment,  on  the  ground  that  the 
debtor  held  homestead  rights  in  the  property  sold,  the  court 
may,  upon  a  finding  that  the  debtor  held  an  undivided  one- 
.  third  interest  in  the  land,  which  was  subject  to  the  judgment, 
enter  a  decree  against  such  debtor,  although  she  was  in  default 
as  to  the  plaintiff's  petition,  and  was  not  served  with  notice  of 
the  defendant's  cross-bill,  to  which  she  was  made  a  party. — 
Idem. 
8.  V€M5ation— Motion  and  Petition— Under  Code  1878,  section 
8154,  authorizing  the  vacation  or  modification  of  a  judgment 
for  irregularity  or  for  fraud  practiced  by  the  successful  party 
in  obtaining  it,  a  claim  of  irregularity  in  obtaining  the  judg- 
ment cannot  be  considered,  unless  made  by  motion  on  the  sec- 
ond day  of  the  next  succeeding  term,  as  provided  by  the  Code, 
though  a  petition  to  vacate  for  want  of  jurisdiction  or  for 
fraud  of  the  successful  party  may  be  considered  if  filed  within 
one  year  after  such  judgment  was  rendered.— Priestman  v. 
Priestman,  820. 

JUDGMENT  BY  CONFESSION-See  Principal  and  Agent,». 
1.  Statement— A  statement  of  the  facts  under  the  statutes  for  con- 
fession of  judgment  upon  a  certificate  of  deposit  against  a 
bank  and  guarantors  is  sufficiently  specific  where  ic  sets  forth 
a  copy  of  the  certificate  which  purports  to  be  issued  to  the 
payee  for  a  deposit  made  by  him  of  a  specified  amount  on  a 
specified  date  and  to  be  payable  to  him  In  current  funds  on 
Small  figares  refer  to  subdivisions  of  lodex.    The  others  to  page  of  report. 
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return  of  the  certificate  foar  months  after  date,  and  a  gaar- 

anty  and  waiver  of  protest  signed  by  two  of  the  defendants 

and  a  transfer  from  the  payee  to  the  plaintiff,  and  states  that 

there  is  "now*'  justly  due  the  plaintiff  on  the  certificate  a 

specified  sum. — Briggs  v.  Yetzer,  842. 

2*       Verification— A  statement  for  confession  of  judgment  signed 

by  defendants,  followed  by  the  jurat  of  a  notary  public,  in 

the  usual  form,  stating  that  it  was  subscribed  and  sworn  to, 

without   stating   by  whom,  is  verified  by   defendants   as 

required  by  Code  1878,  section  2896.— /(2em. 

JURISDICTION. 

1.  Notdoe  by  Publioation— Under  Code  1878,  section  2618,  pro- 

viding that  ''service  may  be  made  by  publication  when  an  affi- 
davit is  filed  that  personal  service  cannot  be  made  on  the 
defendant  within  the  state,  where  the  action  is  for  a  divorce, 
if  the  defendant  is  a  non-resident  of  the  state,  or  his  residence 
is  unknown'*  and  section  2620,  that,  '*when  the  foregoing  pro- 
visions has  been  complied  with,  the  defendant,  so  notified, 
shall  be  required  to  appear  as  though  personally  served  within 
the  county  in  which  the  petition  is  filed  on  the  day  of  the  last 
publication.*'— there  was  no  service  where  such  affidavit  was 
not  filed  until  after  three  publications  of  the  notice;  as  the 
filing  of  such  affidavit  is  a  condition  precedent  to  such  publi- 
cation.— Priestman  v.  Priestman,  820. 

2.  Idbm  Sonans— Where  service,  in  an  action  for  divorce  against 

a  non-resident,  is  by  publication,  and  defendant  makes 
default,  and  does  not  appear,  the  court  cannot  assume  that 
the  name  ''Keesel"  in  the  published  summons  should  be 
understood  as  "Keisel,"  defendant's  real  name,  on  the  prin- 
ciple of  idem  sonans;  and  a  decree  based  on  such  a  service 
is  void,  and  is  subject  to  collateral  attack. —Hubner  v.Reick- 
hoff,  868. 
8.  Collateral  Aiiack^Axi  adjudication  that  such  prerequisite  had 
been  complied  with,  is  subject  to  attack  in  a  proceeding  to 
vacate  such  judgment.— Priestman  v.  Priestman,  820. 

JURORS. 

1.  Ohallenfife— Competency— Fatver— Under  Code  1878,  sections 
4405,  4407,  4408,  providing,  among  other  things,  that  a  want 
of  any  of  the  qualifications  prescribed  by  statute  to  render  a 
person  a  competent  juror,  shall  be  ground  for  a  challenge  for 
cause,  and  that  a  juror  challenged,  and  other  witnesses,  may 
be  examined,  to  prove  or  disprove  the  challenge,  the  right  to 
challenge  for  cause  is  discretionary,  and  may  be  waived;  and. 
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where  a  jaror  In  a  criminal  case  conld  not  read  or  write  the 
Eogliflh  language,  defendant,  by  failing  to  examine  said  juror* 
will  be  taken  to  have  waited  the  objection,  notwithstanding 
thai  Laws  Twentj-stxth  General  Assembly,  chapter  61,  section 
1,  provides,  as  a  qualification  for  a  competent  juror,  that  he 
must  be  able  to  read  and  write  the  £nglish  language.— i8(ale  v. 
Oroome,  10  Iowa,  806,  overruled.— State  of  Iowa  v.  Pickett,  715. 
2.       SELEcnoir— Code  1878,  section  241  (Laws  1886,  page  44X  pro- 
vides that  not  more  than  one  grand  juror  shall  be  drawn 
from  a  township;  and  the  law  also  provides  that  the  clerk 
shall  give  the  sheriff  his  receipt  within  three  days  after  the 
grand  jury  is  drawn.    The  record  shows  that  the  sheriff 
received  the  notices  on  November  80,  and  made  his  return 
December  6.    Held,  that  a  juror  who  changed  the  township 
of  his  residence  on  November  20,  but  was  summoned  as  a 
resident  of  the  town  from  which  he  removed, — there  being 
another    juror   summoned  from   the    town   to  which  he 
removed,— was  an  illegal  juror.— State  of  Iowa  v.Kouhns,  720. 

JURY  PANEL. 

1*    Bumznons — When  a  case  was  called  for  trial,  ten  men  were 
drawn  from  the  regular  panel,  and,  no  others  being  present* 
plaintiff  asked  that  the  jury  be  completed  by  calling  talesmen, 
but  the  court  continued  the  cause  until  the  next  day.  when  the 
jury  was  completed  from  the  regular  panel.    Held,  that  there 
was  no  violation  of  law,  or  abuse  of  discretion,  in  what  was 
done.— Cook  v.  Fogarty,  500. 
2*        ConstUutioncU   Law— Ada   Twenty-fifth    General   Assembly, 
chapter  70,  section  4,  providing  that  in  preparing  the  lists 
and  ballots  containing  the  names  of  persons  who  are  to  con- 
stitute the  jury  list,   *Hhe  name  of  each  alternate  juror  on 
the  list  from  cities  and  towns  where  the  courts  are  held  shall 
be  deposited  in  a  box  to  be  known  as  the  talesmen  box  and 
not  the  first  box,**  is  held  not  shown  to  be  unconstitutional. 
— Idem. 
JURY  QUESTION— See  Crim.  Law,  »  «;  Fraud.  *;  Instructions,  "; 
Municipal  Corp.  *,  *^  ";  Negligence,  «.  ^  •;  Railroads,  «,  \ 

JUSTICE  OF  THE  PEACE-See  Appeal,  «. 

LANDLORD  AND  TENANT— See  Damages. ',«;  Pleading, 
«;  Pract.  Sup.  Ct.  ". 

1.  Lien— Blending  of  Items— Where  a  landlord  accepts  two 
notes  amounting  to  two  hundred  and  thirty  dollars,  and 
twenty  dollars  of  the  consideration  therefor  is  not  for  rent»  he 

Small  figures  refer  to  subdivisions  of  Judex.    The  others  to  page  of  report. 


Indbz.  807 

Land,  and  Tkh.    Continued  to  Lbtt 

has  no  right  to  a  landlord's  attach  men  t.-^Ladner  v.  Balsley, 
674. 

2*  Waiter — A  lien  of  a  landlord  for  rent  under  the  Iowa  statute  is 
not  waiyed  by  the  reservatioo  in  the  lease  of  a  lien  on  all  the 
personal  property  of  the  lessee  on  the  premises,  whether 
exempt  from  execution  and  attachment  or  not,  and  the  seizure 
of  the  exempt  property  thereunder.— /dem. 

LARCENY— See  Cbim.  Law,  ». 

LAW  OF  CASE-See  Crim.  Law..". 

LEASE-See  EviD. »;  Homesteads.  *;  Ins.  «». 

LEVY. 

!•  Abandonment— The  abaodonment  of  personal  property  by  the 
receiver  of  a  corporation  by  failing  to  inventory  and  appraise 
it,  and  to  ioclude  it  in  the  sale  of  the  property  of  the  corpora- 
tion, does  not  constitute  an  abandonment  of  a  levy  legally 
made  by  him  as  marshal  prior  to  his  appointment  as  receiver, 
in  an  attachment  issued  at  the  instance  of  a  creditor  who  sub- 
sequently became  a  purchaser  at  the  receiver's  sale. — Nat'l 
Cash  Reg.  Co.  v.  Broeksmit,  271. 

2.  Bzempt  Property— As  the  judgment  debtor  need  not  give 
such  notice  when  he  claims  such  property  as  exempt,  no  notice 
need  be  given  by  one  who  purchases  from  him  after  the  levy, 
since  he  takes  it  with  all  the  rights  of  the  seller. — Whitney  v. 
Gammon,  868. 

8*  Notice  to  Sheriff — After  exempt  property  had  been  seized 
on  execution,  the  judgment  debtor  sold  it  to  plaintiff.  To 
induce  the  sheriff  to  sell  the  property,  the  judgment  cred- 
itor executed  bond  to  indemnify  the  sheriff  and  any  claim- 
ant. Code  1878,  section  8055.  provides  that  if,  on  levy 
of  execution,  the  officer  receives  notice  that  the  property  is 
claimed  by  a  third  person,  he  may  release  the  levy,  unless 
bond  is  given,  but  that  he  shall  be  protected  from  liability 
until  he  receives  such  notice.  Eeld,  that  plaintiff's  right  to 
sue  on  the  bond  was  unaffected  by  failure  to  give  the  sheriff 
notice  of  bin  claim;  the  object  of  the  notice  being  merely  to 
enable  the  officer  to  protect  himself  by  demanding  indemnity 
which,  here,  he  had  taken  without  such  notice.— iiiem. 

4*  Public  PoLior— A  bond  given  to  indemnify  a  sheriff  against 
damages  from  the  seizure  and  sale  of  personal  property 
under  an  execution,  and  to  secure  to  any  claimant  of  the 
property  any  damages  he  may  sustain  by  reason  of  such 
seizure  and  sale,  is  not  void,  although  it  turns  out  that  the 
property  was  exempt  and  not  subject  to  levy,  where  there 
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was  a  controyeny  between  the  parties  at  the  time  the  bond 
was  given,  as  to  the  character  of  the  property.-~/c{«m. 

LIBEL. 

To  publish  of  one  that  he  has  for  several  years  owed  for  med- 
ical services;  that  his  attention  has  been  repeatedly  called 
thereto  to  no  pnrpose;  that  finally,  being  sued  therefor,  he, 
having  no  other  defense,  has  cowardly  slunk  behind  that  of 
the  statute  of  limitations;  and  that  such  a  course  is  not  in 
accordance  with  the  writer's  idea  of  strict  integrity,— is  not 
actionable,  within  Code  1878,  section  4097,  defining  libel  as 
malicious  defamation  of  a  person  by  writing  tending  to  expose 
him  to  public  hatred,  contempt  or  ridicule,  or  to  deprive  him 
of  the  benefits  of  public  confidence  and  social  intercourse. — 
Hollenbeck  v.  Hall,  214. 

LICENSE— See  Railroads,  ".  »,  ",  ",  ". 

LIENS— See  Homesteads,  *;  Innkeeper's  Lien,  ^;  Landlord  and 
Tenant,  \ «. 

LIMITATION  OP  ACTIONS. 

1.  Oommencement  of  Bvdt—Aclion  to  Redeem— Code  1878.  sec- 
tion 2532,  which  is  found  in  the  general  chapter  on  the  limita- 
tion of  actions,  and  provides  that  delivery  of  the  original 
notice  to  the  sheriff  of  the  proper  county,  to  be  served  imme- 
diately, "is  a  commencement  of  the  aiaion,'*  is  applicable  to 
an  action  to  redeem  from  a  tax  sale  and  to  quiet  title,  though 
there  is  a  special  limitation  for  such  action  not  found  in  the 
general  chapter  of  limitations.— Smith  v.  Callanan,  218. 

2*  Oontraot — Insurance— A  provision  in  a  fire  policy  that  no  suit 
thereon  shall  be  sustainable,  unless  commenced  within  six 
months  after  the  fire,  is  valid.— Wilhelmi  v.  Des  Moines  Ins. 
Co.,  532. 

8.  Indemnity  Bond— While  an  action  against  the  sheriff  for  wrong- 
ful levy  must  be  brought  within  three  years,  an  action  seeking 
to  recover  damages  on  account  of  such  levy  may  be  brought 
against  those  who  made  a  bond  to  indemnify  the  sheriff  for 
making  it,  within  ten  years  after  the  execution  of  such  bond. 
—Whitney  v.  Gammon,  863. 

4*  Open  Aoooont— Settling  the  amount  due  upon  an  open  running 
account  and  giving  a  note  for  such-amount  interrupts  the  con- 
tinuity of  the  account  for  the  purposes  of  the  rule  that  the 
statute  of  limitations  does  not  commence  to  run  against  an 
open  running  account  until  the  last  item  is  furnished.— Hoag 
&  Griffith  V.  Hay,  291. 
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5.  Same-^The  doctrine  that  the  statute  of  limitation  does  not 

commence  to  run  against  an  open  running  account  until 
the  last  item  is  furnished  does  not  apply  to  a  cause  of 
action  for  lumber,  furnished  under  separate  contracts.— 
Idem. 

6.  Polioy  of  Insuranoe— A  policy  of  insurance  provided  that  no 

action  thereon  should  be  maintained  unless  commenced 
within  six  months  after  the  fire.  Held,  that  the  limitation  did 
not  begin  to  run  until  sixty  days  after  notice  of  proof  of  loss 
were  furnished  the  company,  which  was  the  time  of  payment 
fixed  by  the  policy.— Read  &  Traversy  v.  State  Ins.  Co.,  807. 

7.  Buooessive  Suit— Code  1873,  section  2587,  providing  that  if 

plaintiff  fails  in  an  action,  for  any  cause  except  negligence  in 
its  prosecution,  and  a  new  suit  be  brought  within  six  months 
thereafter,  the  new  suit  shall,  for  the  purposes  herein  contem- 
plated, "be  deemed  a  continuation  of  the  first,"  applies  only  to 
statutory  limitations,  and  not  to  those  created  by  contract.— 
Wilhelmi  v.  Des  Moines  Ins.  Co.,  532. 

8*  Same— An  action  on  a  policy  providing  that  no  suit  on  it 
should  lie  unless  commenced  within  six  months  after  the  fire, 
was  defeated  because  it  was  commenced  within  ninety  days 
after  notice  of  loss,  contrary  to  Acts  Eighteenth  General 
Assembly,  chapter  211,  section  8.  Held,  that  plaintiff  was 
not  entitled  to  maintain  the  second  action,  not  commenced 
within  six  months  after  the  fire,  because  defendant  did  not 
set  up  the  defense  of  prematurity  in  the  first  action  until  the 
six  months  limitation  had  expired.  The  insurer  owed  the 
insured  no  duty  to  disclose  such  defense.— /<iem. 

9*  iSame— Nor  was  he  entitled  to  maintain  the  second  action 

because  the  first  suit  was  not  in  fact  premature,  because  of 
the  existence  of  facts  which  he  failed  to  show  in  his  first 
action. — Idem. 

MALICIOOS  PROSECUTION. 

1.  Bvldenoe -Evidence  showing  that  the  prosecution  on  which  an 
action  for  malicious  prosecution  is  based  has  been  ended  is 
admissible,  where  the  answer  denies  that  it  has  been  ended.— 
Noble  V.  White,  852. 

2*  Advice  of  Counsbi.— An  attorney  who  has  testified  as  to  the 
advice  he  gave  defendant  as  to  the  bringing  of  prosecution 
cannot  be  asked,  on  cross-examination,  what  his  advice  would 
have  been  on  a  state  of  facts  which  was  not  disclosed  to  him 
by  defendant— /(iem. 
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t*  RELKVANcr^ETideDce  that  it  was  a  damage  to  a  jDlaoe  to  hare 
8od|plowed  up  is  inadmissible  in  an  action  by  a  tenant  again^ 
his  landlord  for  malicious  prosecution  based  on  charges  made 
by  the  latter  against  the  former  for  wilful  trespass  in  plow- 
ing land,  where  the  plaintiff's  gmit  or  innocence  of  the  crim- 
inal charges  depended  upon  whether  or  not  he  had  authority 
under  the  lease  to  plow  the  grass  land,— Idem. 

4.  Same— The  testimony  of  defendant  in  an  action  for  malicious 

prosecution  based  on  charges  of  wilful  trespasses  upon  his 
land,  that  some  of  the  best  men  said  that  the  plaintiff  was 
damaging  his  property  to  the  amount  of  five  hundred  dol- 
lars, is  inadmissible  even  if  defendant  has  a  right  to  show 
what  rumors  as  to  the  destruction  of  his  property  had  come 
to  his  knowledge,  before  filing  the  information.— /(ieiit. 

5.  Reputation  of  PZatn^^— Eridence  as  to  the  reputation  of 

plaintiff  in  an  action  for  malicious  prosecution  for  bt-ing 
quarrelsome  and  a  bully  is  inadmissible,  where  the  plain- 
tiff's guilt  or  innocence  of  the  criminal  charges  made 
against  him  depends  upon  whether  or  not  he  had  authority 
under  a  lease  from  the  latter  to  plow  the  latter's  grass 
land.— idem. 

6*  Malice— Bringing  a  criminal  prosecution  for  wilful  trespass  on 
land,  knowing  that  the  only  remedy  is  a  civil  action  for  the 
possession  of  the  land,  shows  malice,  even  if  the  person  insti- 
tuting the  prosecution  is  entitled  to  the  possession  of  the  land. 
—Idem. 

7.  Instructions  —An  instruction  in  an  action  for  malicious  prosecu- 
tion, that  the  fact  that  the  grand  jury  ignored  the  information, 
and  that  the  defendant  was  acquitted  before  a  justice  of  the 
peace,  is  no  evidence  of  want  of  probable  cause,  but  the  testi- 
mony on  that  point  is  only  admitted  to  show  that  the  prosecu- 
tion has  ended,  is  as  favorable  to  defendant  as  a  requested 
instruction,  that  the  ignoring  of  the  indictment  by  the  grand 
jury  cannot  be  considered  in  evidence  to  show  absence  of  prob- 
able cause  or  as  showing  malice  on  his  part.— /(/em. 

MANSLAUGHTER— See  Crim.  Law,  »,  ". 
MASTER  AND  SERVAN T-See  Railroads,  »,  •,  «*. 
MAYORS -See  Municipal  Corp.  «, »,  ♦. 

MECHANIC'S  LIEN. 

1.  Contract  for  Owner— A  son  who  is  farming  his  father's  land, 
and  with  his  father  using  the  proceeds  as  he  sees  fit,  had  no 


Small  figures  refer  to  subdivisions  of  Index.    The  otiiers  to  page  of  report 


Index.  811 

Mich.  Lnit  to  Mun.  Corp. 

interest  in  the  land;  and  no  lien  attaches  to  the  land  for  lum* 
ber  furnished  for  improvements  thereon  under  a  contract  with 
the  son  in  his  own  name,  aqd  for  the  purchase  price  of  which 
he  executed  his  individual  notes.— Uoag  &  Griffith  v.  Hay,  291. 

2,  Judgment  Against  Maker  of  Contract— One  who  con- 

tracted for  material  used  in  the  construction  of  a  building 
on  another's  property  is  not  liable  to  a  personal  judgment 
in  a  suit  in  which  it  is  sought  unsuccessfully  to  charge  the 
property  with  a  mechanic's  lien,  where  the  plaintiffs  have 
not  surrendered,  and  do  not  offer  to  surrender,  the  notes 
made  by  him,  which  cover  the  claim.— fdcTn. 
MISCONDUC  r-  See  New  Trial,  •;  Pract.  Sup.  Ct.  •,  % », ". 

MORTG  AGES-~See  Plead.  *;  Redemption,  K 

!•  Oreditors— Recording— One  who  sells  goods  to  a  mortgagor 
during  ten  days  between  the  execution  and  recording  of  the 
mortgage,  will  not  be  given  priority  over  the  mortgagee,  where 
the  latter  used  reasonable  dispatch,  under  the  circumstances, 
in  recording  the  mortgage,  and  did  not  withhold  it  from  record 
to  save  the  credit  of  the  mortgagor,  nor  induce  any  one  to 
extend  credit  to  him.— Spencer  Co.  v.  Papach,  518. 

2.  Foreclosure  Expenses— A  mortgagee  is  not  entitled,  as  against 
a  creditor  of  the  mortgagor,  to  expenses  incurred  in  selling  the 
mortgaged  goods  at  retail,  where  the  mortgage  simply  author- 
izes her  to  sell  the  goods  at  "public  auction."— /rfcm. 

8.  Fraudulent  Payment,  What  is  Not— The  failure  to  file  a 
chattel  mortgage  does  not  render  a  mortgagee  liable  for  the 
proceeds  realized  on  a  sale  of  the  mortgaged  property  by  the 
mortgagor  with  his  permission,  and  received  by  him  under 
arrangement  with  the  latter,  to  creditors  whose  claims  accrued 
after  the  mortgage  and  before  the  sale,  but  who  acquired  no 
lien  on  the  mortgaged  property. — Hammill  Co.  v.  Van  Loon, 
249. 

MOTION  TO  STRIKE -See  Pract.  «. 
MULCT  LAW-See  Intox.  Liq  »,  *. 

MUNICIPAL  CORPORATIONS-See  const.   Law,  «,  •.  4; 
Neoligkncb,  •. 

1.  Higrhways— Damages— A  municipal  corporation  is  liable  for 
the  damages  to  a  building  constructed  with  reference  to  the 
natural  surface  of  the  lot  and  street,  from  a  change  of  grade 
of  the  street,  in  the  absence  of  an  ordinance  fixing  any  grade. 
—Paine  v.  Incorp  Town  of  Letts\ille,  481. 
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2.  Office  Room  for  May  or —Where  a  city  fails  to  provide  an 
office  for  tlie  mayor  at  some  convenient  place,  as  required  by 
Code,  section  518,  he  may  furnish  one  himself,  and  collect  from 
the  city  the  actual,  reasonable  expense  thereof  .—Hill  v.  City  of 
Clarinda,  409. 

8*  Same— A  city  which  fails  to  provide  the  mayor  with  an  office 
as  required  by  the  Code,  section  518,  is  only  chargeable  with 
its  fair  share  of  the  rent,  fuel,  and  lights  of  an  office  used  by 
the  mayor  as  such,  in  common  with  a  la«7  firm  of  which  he 
is  a  member,  although  he  released  his  partner  from  all  lia- 
bility for  the  rent  in  consideration  of  the  latter's  submitting 
to  the  inconvenience  incident  to  having  the  mayor's  office 
therein.— /cfem. 

4.  Trial  to  Covbt^ Evidence— The  action  being  tried  to  the 

court,  it  was  not  error  to  apportion  the  expense  of  the 
office  between  said  firm  and  the  city  without  proof  of  the 
relative  value  byeach.— /(/tm. 

5.  Finnings  In — In  a  law  action  tried  to  the  court,  the  findings 

and  judgment  have  the  force  and  effect  of  a  verdict  by  a 
jury.  —Idem. 

6*  Public  ImprovexnentB—SPKCiFioATiONS— Plans  and  specifica- 
tions of  a  public  Improvement  furnished  by  the  city  engineer 
to  the  board  of  public  works  of  a  city  as  required  by  Acta 
Twenty-second  General  Assembly,  chapter  1,  section  8.  are  not 
insufficient  because  not  as  full  and  complete  as  it  was  possible 
to  make  them,  if  they  are  sufficiently  comprehensive,  definite, 
and  elaborate  for  the  purpose  intended.— Jenney  v.  City  of 
Des  Moines,  847. 

7*  Same  — The  requirements  of.  Acts  Twenty-second  General 
Assembly,  chapter  1,  section  5,  that  the  proposals  for  bids 
for  a  public  improvement,  shall  state  the  amount  and  differ- 
ent kinds  of  material  to  be  furnished,  are  sufficiently  com- 
plied with,  where  the  plans  and  specifications  which  are 
made  a  part  of  the  proposal,  and  are  on  file  in  the  office  of 
the  board  of  public  works,  and  open  to  the  inspection  of  all 
persons,  furnish  all  the  data  from  which  to  determine  the 
exact  amount  and  kind  of  all  the  material  required  for  the 
completion  of  the  structure,  although  the  amount  for  the 
several  kinds  of  material  are  not  computed  and  written  out. 
—idem. 

8*  Same— The  requirement  in  the  specifications  for  a  public 
improvement  that  each  bidder  shall  submit  with  his  bid 
''strain  sheet  and  fully  detailed  plans,"  does  not  affect  the 
validity  of  the  award  of  the  contract,  where  the  bids  were 
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made  upon  the  plans  and  specifications  furnished  by  the 
city,  and  the  detailed  plans  furnished  by  the  bidders  were 
merely  to  advise  the  authorities  of  the  bidder's  interpreta- 
tion of  the  plans  and  specifications  and  their  method  of  exe- 
cution.—/dcm. 

d*  Sidewetlk  Oonstruotion — Ordinances — Where  an  ordinance 
authorizes  the  city  council  to  order  the  construction  of  a  side- 
walk, by  resolution  which  shall  be  served  on  the  adjoining^  lot 
owners,  and  provides  that  in  case  the  owner  fails  to  construct 
the  walk  within  the  time  fixed,  the  work  shall  be  done  on 
contract  at  bis  expense,  service  of  the  resolution  is  a  condition 
precedent  to  the  ri^ht  to  have  the  walk  constructed  at  the 
expense  of  the  lot  owner. — Uawley  v.  City  of  Fort  Dodge,  578. 

10.  Jury  Question—Iu  an  action  against  a  city  for  injuries  result- 

ing from  a  fall  caused  by  the  end  of  a  plank  of  a  street  cross- 
ing next  the  sidewalk  projecting  above  the  sidewalk,  witness 
for  plaintiff  testified  that  the  plank  was  so  decayed  and  worn 
that  it  would  not  hold  nails,  and  that  it  was  warped  so  that 
the  end  next  the  walk  was  sprung,  and  when  not  under  pres- 
sure, its  upper  surface  was  three  or  three  and  a  half  inches 
above  the  level  of  the  walk.  Other  witnesses  for  plaintiff 
stated  that  the  difference  in  level  was  less,  some  placing  it  at 
an  inch.  Defendant's  witnesses  stated  that  the  end  of  the  plank 
was  securely  nailed,  and  that  it  was  only  one  or  one  and  one- 
half  inches  higher  than  the  other  planks.  Held,  that  it  was 
for  the  jury  to  determine  the  condition  of  such  plank,  and  its 
height  above  the  walk.— Baxter  v.  City  of  Cedar  Bapids.  699. 

11.  /Same— It  cannot  be  said  as  a  matter  of  law,  that  an  obstruc- 

tion two  inches  high  in  a  sidewalk  or  street  crossing  is  not 
such  a  defect  as  will  render  the  city  liable  for  injuries 
caused  by  it.— Idem.   . 

12.  Notice  op  Defect— Where  such  defect  in  the  crossing  had 

existed  for  ten  days  or  two  weeks,  and  it  was  in  a  thickly 
inhabited  part  of  the  city,   and  much  used,  defendant  was 
chargeable  with  notice  of  its  condition  in  time  to  repair  it 
before  the  accident. — Idem. 
MURDER— See  Crim.  Law,  •,  \ »,  ^  «, ", ", «  ", ", «  «. 

NEGIjTGENCE— See  Animals,  \  «;  Instructions,  »;  Ins.  »;  Rail- 
roads, ",  \  «,  ",  »,  **. »«,  ". 
1.  Brid^res  -The  frightening  of  a  horse,  and  its  consequent  backing 
of  a  vehicle  off  a  bridge  approach,  are  not  such  unusual  occur- 
rences as  to  excuse  reasonable  precautions  by  the  bridge 
authorities  to  provide  against  the  accident.— Faulk  v.  Iowa 
County,  442. 
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2*    Collision  with  Biayole—JEvidence^The  failure   of  a   driver 
approachiDg  a  bicycle  to   turn  to  the  right,  is  prima  facit 
negligence  on  his  part,  under  Code  1878.  section  1000.  requiring 
persons  meeting  each  other  on  the  public  highway  to  give 
one-half  of  the  same  by  turning  to  the  right,  and  rendering  all 
persons  failing  to  observe  such  requirement  liable  for  dam- 
ages resulting  therefrom.— Cook  v.  Fogarty,  500. 
8.        iSame— In  an  action  for  injuries  from  a  collision  on  a  public 
road  at  night,  between  plaintiff  while  riding  a  bicycle,  and 
a  buggy  driven  by  defendant  in  an  opposite  direction,  it 
appeared  that  a  man  on  a  wheel  could  be  seen  readily  only  a 
short  distance,  and  that  plaintiff  had  no  light  or  bell.    Plain- 
tiff testified  that  he  was  dressed  in  light-colored  clothes. 
Defendant  testified  that  he  ought  to  have  seen  a  man  so 
dressed  thirty  yards  or  more,  but  did  not  see  or  hear  him 
until  the  collision  occurred,  and  that  he  was  watching  the 
road  ahead.    Defendant's  companion  also  stated  that  he  was 
watching,    but   did   not   see   plaintiff   until   the  accident. 
Plaintiff  saw  defendant  and  his  horse  one  hundred  and  fifty 
yards  distant,  and  began  to  slacken  his  speed.    He  testified 
that  he  helloed  to  defendant  when  he  was  fifty  feet  distant, 
and  again  a  moment  later.    Defendant  did  not  heed  the 
warniDg.    Plaintiff  turned  to  the  right  side  of  the  road,  and, 
a  moment  before   he  was  struck,  threw  himself  from  his 
wheel,  but  not  in  time  to  avoid  the  collision.    Etld^  that  the 
jury  was  authorized  to  find  that  defendant  had  overcome  the 
presumption  of  his  negligence  arising  from  his  failure  to 
turn  to  the  right  and  give  plaintiff  half  of  the  road,  as 
required  by  Code  1878,  section  1000.— /dem. 

4.  Contributory  Negrligrenoe- ^rid^es— A   driver  whose    horse 

took  fright  and  backed  off  a  bridge  approach  was  not  charge- 
able with  contributory  negligence  because  he  was  driving 
without  a  whip,  where  it  appeared  that  none  was  ordinarily 
used  or  required,  and  that  he  had  no  reason  to  anticipate  the 
act  of  the  horses.— Faulk  v.  Iowa  County,  442. 

5.  Bicycles --Ovl^  who  rides  a  bicycle  without  a  light  or  other 

signal  of  warning,  in  a  public  thoroughfare,  where  he  is 
liable  to  meet  moving  vehicles  or  pedestrians,  at  a  time 
when  objects  cannot  be  discerned  readily  except  at  a  short  dis- 
tance, is  guilty  of  contributory  negligence  precluding  recov- 
ery for  injaries  received  in  a  collision  with  a  horse  and 
wagon  being  driven  in  an  opposite  direction.— Cook  v. 
Fogarty,  500. 

6.  Jury  Question— -Brtdflres— Plaintiff,  her  husband  and  her  child 

were  driving  over  a  bridge,  and  when  on  the  graded  approach 
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thereto,  some  six  feet  above  the  surrouDding  land,  the  horse 
shied,  forcing  the  baggy  over  the  edge  of  the  approach,  to  the 
ground  below,  injuring  the  occupants.  There  were  no  guard 
rails  on  the  approach.  There  was  a  ford  under  the  bridge,  the 
use  of  which  would  have  avoided  the  necessity  of  going  on  the 
approach.  The  bank  on  one  side  of  the  ford  was  steep  and 
the  river  was  about  sixty-five  feet  wide,  the  water  being  about 
up  to  the  wheel  hubs.  The  major  portion  of  the  travel  was  by 
the  bridge,  rather  than  the  ford.  Held,  that  the  question  of 
contributory  negligence  in  choosing  the  bridge  rather  than  the 
ford,  was  for  the  jury.-— Morgan  v.  Dallas  County,  57. 

7.  Jury  Question— Where  a  team  of  small  horses,  hitched  to  a  light 

road  wagon,  backed  the  wagon  about  eight  feet  and  against  a 
defective  railing  on  a  bridge  approach,  which  gave  way,  it  was 
a  question  for  the  jury  whether  the  wagon  was  backed  with 
force  enough  to  have  broken  the  railing  had  it  been  in  good 
condition. — Faulk  v.  Iowa  County,  442. 

8.  Same— Plaintiff  had  lived  in  the  city  only  five  days  at  the  time 

of  the  accident.  It  was  almost  dark  and  the  street  lamps  had 
not  been  lighted.  She  had  passed  over  the  crossing  seven  or 
eight  weeks  before,  but  it  was  not  shown  that  the  defect  then 
existed,  or  that  she  knew  of  it  at  the  time  of  the  accident.  She 
testified  that  at  the  time  of  the  accident  it  was  quite  dark,  and, 
as  she  went  from  the  pavement  upon  the  crosswalk,  her  foot 
caught  in  the  middle  plank,  and  it  threw  her;  that  "I  was 
walking  fast  as  I  usually  do.  I  am  a  very  spry  walker.  The 
middle  plank  of  the  three  on  the  crosswalk  caught  my  foot.  It 
waadone  so  quick  I  could  hardly  tell.  ♦  *  ♦  1  was  walking 
as  I  usually  walk, — lifting  my  feet  well  from  the  ground.  I 
did  not  notice  anything  that  night  in  reference  to  the  side- 
walk. *'  Held,  that  the  evidence  did  not  show  that  she  was  neg- 
ligent in  not  discovering  the  condition  of  the  walk. — Baxter  v. 
City  of  Cedar  Rapids,  599. 

9«  Defined — An  instruction  that  * 'negligence  is  the  failure  or  omis- 
sion to  do  that  which  an  ordinary,  prudent,  and  cautious  man 
would  do  under  similar  circumstances"  is  incomplete  as  lack- 
ing the  element  of  commission. — Shultz  v.  Griffith,  150. 

10.  Evidenoe—In  an  action  for  personal  injuries  resulting  from  the 
breaking  a  bridge  railing  against  which  a  team  backed  a  vehi- 
cle, it  was  not  error  to  admit  evidence  that  a  part  of  the  rail- 
ing near  the  place  of  the  accident  was  missing  some  time 
before  the  accident  occurred,  to  show  the  condition  of  the 
remaining  rail,  and  notice  to  defendant.— Faulk  v.  Iowa 
County.  442. 
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NEGOTIABLE  INSTRUMENTS, 

1.  Bona  Fide  Purohaser— One  who  takes  a  note  wholly  as  col- 

lateral security  for  an  antecedent  indebtedness,  with  no  exten- 
sion of  time,  is  not  a  holder  for  valne.—Noteboom  v.  Watkins, 
580. 

2.  Demand  and  Notice — Presentment  and  demand  on  one  of  two 

makers  of  a  note  is  not  sufficient  to  hold  the  indorser. — Closz 
&  Mickelson  v.  Miracle,  198. 

3.  Same — There  can  be  no  such  demand  of  payment  as  to  charge  an 

indorser  of  a  note,  by  mailing  a  letter  to  the  maker.— /(fern. 

4.  Same.— The  necessity  of  a  demand  payment  upon  a  maker  of  a 

note  after  maturity,  as  a  condition  of  holding  an  indorser,  is 
not  obviated  by  making  a  demand  upon  him  before  maturity, 
and  the  statement  of  another  maker  that  he  could  not  make 
the  payment. — Idem. 

5.  Waiver— To  prove  a  waiver  of  demand  and  notice  by  an 

indorser,  it  must  be  shown  that  he  made  a  waiver  with 
knowledge  of  the  facts  that  discharged  him  from  liability. 
— Idem, 
a.  Proof— A  waiver  of  demand  and  notice  of  non-payment  can- 

not be  proved  in  an  action  against  the  indorser  of  a  prom- 
issory note,  under  a  petition  alleging  demand  and  notice. 
— Idem. 
7,    Indorsement  of  Draft— r*(/e  to  Proceeds— Defendant  indorsed 
a  sight  draft  to  a  bank,  with  which  he  had  an  account,  and 
the  same  was  placed  to  his  credit.    Said  bank  forwarded  it  to 
the  drawee  bank,  where  it  was  protested,  and  on  its  return,  it 
was  given  back  to  defendant,  and  charged  to  him.    Defendant 
then  sent  it  the  second  time  to  the  drawee,  to  whom  the 
drawer  then  paid  it.   Held,  that  defendant  was  the  owner  of  the 
funds  in  the  hands  of  the  drawee,  in  such  sense,  that  he  might 
recover  damages  of  the  drawer  because  he  attached  said  fund 
without  sufficient   reason    to  believe   that   the  drawee  was 
indebted  to  him.— Pickering  v.  Cameron,  186. 
NEWSPAPER  SUBSCRIPTION— See  Cont.  «,  ^ 

NEW  TRIAL— See  Evid.  ';  Exceptions,  ';  Pract.  Sup.  Ct.  «. 

1.  Where  a  motion  for  a  new  trial  urges  that  a  motion  for  verdict 
should  have  been  sustained  in  spite  of  a  conflict  in  the  evi* 
dence,  that  conflict  must  be  resolved  against  the  moving  party. 
If,  then,  there  is  not  sufficient  evidence  to  sustain  a  verdict 
the  motion  for  new  trial  should  be  sustained,  and  otherwise, 
overruled.— In ghram  v.  National  Union,  395. 
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2.  Misoonduot  of  Jurors— In  an  action  against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  several  members  of  a  jury 
urged  that  a  large  verdict  be  returned  to  teach  defendant 
a  lesson,  for  the  reason  that,  if  any  one  became  involved  in 
trouble,  when  within  its  limits,  defendant  would  punish  him. 
Held,  not  to  show  passion,  prejudice,  or  misconduct,  and  that 
the  matters  in  question  so  inhered  in  the  verdict  that  they 
may  not  be  shown  by  affidavit.— Baxter  v.  City  of  Cedar 
Rapids,  599. 

8.  Nawly  Disoovered  Bvidenoe— In  a  personal  injury  case  a 
new  trial  was  asked  by  defendant  because  of  newly  discovered 
evidence  that  plaintiff's  health  was  impaired  before  the  acci- 
dent. And  affiant  stated  that  he  knew  plaintiff  at  a  certain 
town  for  fifteen  years,  and  until  she  moved  to  defendant  city; 
that  he  knew  she  was  continually  complaining  of  ill  health 
while  she  lived  there;  "that  it  was  generally  reputed  that  she 
had  ill  health,  and  I  know  the  same  myself  and  she  claimed 
the  climate  there  did  not  agree  with  her,  "but  the  climate 
where  she  did  live  after  leaving  here  did  agree  witn  her." 
Held,  too  indefinite  to  require  the  granting  of  a  new  trial.— 
Idem. 

4.  Same — A  new  trial  will  not  be  granted  because  of  newly  dis- 

covered evidence  that  is  inherently  conflicting. — Idem. 

5.  Same— A  new  trial  for  newly  discovered  evidence  which  is 

merely  cumulative  is  properly  refused.— Allbright  v.  Han- 
nah, 98. 

NOTICE— See  Animals.  *;  Attach.  *;  Crim.  Law,  ■•;  Corporations, 
*,  •,  ®,  ";  Counties;  Fraud.  Con¥;  ";  Ins.  *,  ";  Levy,  *,  •; 
Municipal  Corp.  ";  Neg  Instr.  *,  •;  Pract.  Sup.  Ct.  ';  Tax- 
ation, *;  Water  Power,  ^o,  ". 

NOTICE  BY  PUBLICATION— See  Jurisdiction.  \  «. 

NUISANCE— See  Injunction;  Intox.  Liq.  *;  Jurisdiction,  «. 

NUNC  PRO  TUNC  ORDER— See  Pract.  Sup.  Ct.  ". 

OBJECTIONS— See  EviD.  ^;  Pract.  Sup.  Ct.  ",  ",  ",  ". 

OFFICER  OF  CORPORATION-See  Ins.  »  «. 

ORDINANCES- See  Equity  Jurisdiction;  Injunction;  ^;  Munici- 
pal Corp.  •;  Railroads,  ",  *». 

PARENT  AND  CHILD-See  Cont.  \  \  *;  Evid.  «,  «  «>. 
Fraud.  *;  Fraud.  Conveyance,  *,  *,  ^^;  Sales,  «. 

1.  Services— An  express  promise  of  compensation  is  not  essential 
to  the  existence  of  a  valid  claim  by  a  daughter  against  the 
estate  of  her  father  for  services  rendered  to  him  while  living  in 
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the  same  family,  bat  it  is  sufficient  if  the  serrices  were  ren- 
dered with  the  expectation  on  her  part  of  receiving  compensa- 
tion, and  on  the  part  of  the  father  of  making  compensation 
therefor.— Riddler  v.  Riddler,  470. 
^0       Measdrb  of  Recoyert — An  instruction, — that  in  determining 
the  compensation  to  be  allowed  the  daughter  of  intestate  for 
services  rendered  to  him,  the  jury  should  consider  the  cir- 
cumstances of  the  claimant,  as  well  as  those  of  the  family  of 
the  intestate,  and  award  such  sum  as  will  be  just  to  the 
estate  and  to  the  claimant,  and  a  fair  response  to  the  evi- 
dence,— is  erroneous,  as  it  includes  improper  elements  to  be 
considered  in  arriving  at  a  proper  measure  of  compensation. 
—Idem, 

PARTITION— See  Water  Power,  »*. 

Settlement — Where  a  county  contracted  with  two  persons  to 
drain  a  lake,  one  of  them,  in  consideration  thereof,  to  be  given 
a  deed  of  a  part  of  the  lake  bed.  and  the  other  the  balance,  but, 
by  reason  of  a  dispute  between  such  persons  as  to  the  propor- 
tion in  which  they  should  bear  the  cost  of  a  certain  drain,  the 
couDty,  instead  of  deeding  to  them  such  parts  severally,  exe- 
cuted a  deed  to  the  two  conveying  all  the  land,  the  deed  recit- 
ing that  the  land  had  been  drained  by  them  pursuant  to  their 
contract  with  the  county,  the  land  should  be  partitioned 
between  them  as  provided  by  their  contract  with  the  county, 
and  not  on  the  basis  that,  by  the  deed,  each  received  an  undi- 
vided half,  they  having  made  no  agreement  between  them- 
selves to  accept  said  deeds  as  a  settlement  of  their  controversy. 
— Schuster  v.  Gamble,  495. 

PERSONAL  TRAN8ACT10NS--See  Evn).  »  »,  «,  «. 

PHOTOGRAPHS— See  Grim.  Law,". 

PLATS. 

1.  Dedioation  by— Vacation— 4cc6p(anc€— Where  the  owners  of 

laud  which  had  been  dedicated  as  a  street  in  the  plat  of  an 
addition  to  a  city  had  disposed  of  none  of  the  abutting  lots, 
and  such  dedication  had  not  been  accepted  by  the  city,  they 
had  the  right  to  vacate  such  street,  under  GodP  1878,  section 
564.  authorizing  such  vacation  of  any  part  of  a  plat,  provided 
it  does  not  affect  the  rights  and  privileges  of  other  proprietors 
in  such  plats.— Brown  v.  Tabor.  1. 

2.  Same— Deeds— Under  Code,  1873,  section  669,  providing  that 

descriptions  of  lots  according  to  the  number  and  designation 
thereof  on  the  plat  shall  be  deemed  sufficient  for  the  pur- 
poses of  conveyances  thereof,  and  section  561,  declaring  the 
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aoknowledgment  and  recording  of  snoh  plat  eqaivalent  to  a 
deed  in  fee  simple  of  lands  therein  set  apart  for  streets  and 
other  public  uses,  a  deed  describing  the  lands  thereby  con- 
veyed as  lots,  by  numbers  as  designated  in  the  plat,  included 
only  the  several  parcels  so  specified  therein;  as  such  refer- 
ence to  the  lots  by  numbers,  in  the  deed,  had  the  effect 
identical  with  describing  them  by  metes  and  bounds  as 
delineated  on  the  plat,  and  therefore  included  no  portion  of 
a  vacated  street  on  which  they  abutted  but  to  which  no  refer- 
ence was  made  in  the  deed. — Idem. 

8.  Title  to  Streets  Adjoining— Where  a  "street"  as  platted 
was  vacated,  under  Code  1873,  section  564,  a  proportionate 
part  thereof  did  not  become  a  part  of  each  of  the  abutting 
lots;  by  virtue  of  section  565,  authorizing  the  proprietors  of 
vacated  lots  to  inclose  a  proportionate  part  of  the  adjoining 
street,  and  section  567,  providing  for  the  re-platting  of  such 
lots;  as  such  sections  relate  only  to  the  owners  of  "lots** 
which  have  been  vacated. — Idem. 

PLEA  AND  PROOF— See  Cont.  ^  Malic.  Pros.  ';  Neg.  Inst.  •. 

!•  Bvidenoe— In  an  action  for  the  proceeds  of  a  note  which  was 
claimed  by  plaintiff,  and  which  her  husband  had  delivered  to 
defendant,  either  for  collection,  or  as  collateral  to  a  debt  of  his 
own,  where  the  answer  was  a  general  denial,  it  was  not  error 
to  permit  plaintiff  to  show  the  manner  in  which  she  acquired 
the  money  that  she  loaned  her  husband  as  a  consideration  for 
the  note. — Noteboom  v.  Watkins,  580. 

2.  Failure  of  Proof— Where  plaintiff  sued  for  a  breach  of  a  writ- 
ten contract  for  the  sale  of  land,  and  the  evidence  showed 
merely  a  contract  made  by  defendant's  agent,  and  signed  by 
plaintiff  alone,  there  was  a  total  failure  of  proof,  within  Code 
1873,  section  2688,  providing  that  when  the  allegation  to  which, 
the  proof  is  directed  "is  unproved  in  its  general  meaning'*  it 
shall  not  be  deemed  a  variance,  but  a  failure  of  proof.— Saa- 
toff  V.  Scott,  201. 

8.  Vari€Uioe— Damages  for  breach  of  an  oral  contract  to  convey 
land  cannot  be  recovered  under  a  petition  on  a  written  con- 
tract, in  the  absence  of  an  amendment  thereof  to  conform  to 
the  evidence.— /(icm. 

4«  Rescission — SepZevin— Plaintiff  in  replevin,  who  relies  in  his 

petition  upon  the  breach  of  a  contract  for  conditional  sale  of 
the  property,  cannot  recover  where  the  defendant  estab- 
lishes a  right  to  rescind  the  contract  for  fraudulent  misrep- 
resentations, that  rescission  and  return  were  offered  and 
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demanded  and  that  plaintiff  has  never  acqaiesced  in  snch 
rescission. —Myers  v.  Townsend,  569. 

PLEADING — Appkal,  »;  Instruction,  ";  Plea   and  Proof,  »; 
Practick,  *. 

1.  Afirenoy — Pleading  Construed—In  an  action  for  the  conversioD 
of  goods  that  had  been  stored  in  a  building  under  an  agree- 
ment with  the  former  lessee,  it  appeared  that  G.  who  was  in 
defendant's  employ,  and  in  charge  of  the  building,  would  not 
allow  the  goods  to  be  removed  without  payment  of  storage 
fees  that  he  demanded,  and  that  the  goods  were  soon  afterwards 
destroyed  by  tire.  The  answer  alleged  that  '* defendant,  by  his 
agent,  demanded  that  plaintiff  should  pay  the  reasonable  value 
of  the  storage  of  said  goods**  before  their  removal.  Held,  that 
defendant  admitted  the  agency  of  G.— Murry  v.  Webber,  477. 

•  jyean&eea—Future  Suffering  —Future  pain  and  anguish  cannot 
bo  considered  in  assessing  damages  under  a  pleading  which 
alleges  pain  and  injury  in  the  past  tense  only,  where  the  peti- 
tion does  not  allege  that  there  has  been  a  failure  to  make 
recovery,  and  where  the  evidence  is  confined  to  showing  dis- 
ablement up  to  time  of  trial.— Shultz  v.  Griffith,  150. 

8.  Daxnacres — Supplemental  Petition—Iu  an  action  to  recover 
damages  for  injury  to  property,  resulting  from  the  mainte- 
nance of  a  nuisance,  a  claim  for  additional  damages  accruing 
since  the  commencement  of  the  action,  from  a  continuance 
of  the  same  nuisance,  may  be  set  up  by  supplemental  peti- 
tion.— Foote  V.  Burlington  Gaslight  Co.,  576. 

4.  Bstoppel— The  claim  that  a  creditor  of  a  mortgagor  is  estopped 

to  complain  of  the  expense  incurred  by  the  mortgagee  in  sell- 
ing the  mortgaged  goods  at  retail,  is  not  available  under  a 
pleading  setting  forth,  that  such  creditor  is  estopped  to  claim 
that  the  mortgage  was  illegal  and  to  deny  the  validity  of  the 
sale  to  the  mortgagee  and  her  title  derived  from  the  mortgage 
and  the  sale  thereunder.— Spencer  Co.  v.  Papach,  518. 

5.  'Prayer—Insurance^A  prayer   in    a  petition  in   an  action  in 

equity  on  a  policy  of  insurance,  that  the  policy  be  so  reformed 
as  to  permit  concurrent  insurance  of  a  specified  amount  and 
for  such  other  and  further  relief  as  plaintiff  may  be  or  show 
himself  entitled  to,  is  broad  enough  to  include  relief  from  a 
provision  of  the  policy  rendering  it  void  if  the  insured  "now** 
has  or  shall  **hereafter'*  procure  any  other  insurance  unless 
consent  in  writing  is  indorsed  hereon.— Fitchner  v.  Fidelity 
Mut.  Fire  Ass'n,  276. 
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6«  Vexifloation— An  amendment  of  the  answer  in  an  action  to 
recover  the  possession  of  real  property  from  a  tenant*  alleging 
a  redaction  of  the  rent  because  of  a  mistake  as  to  the  acreage, 
upon  which  no  affirmative  relief  is  asked,  does  not  introduce  a 
new  and  distinct  cause  of  action  or  counter-claim,  within 
Code  1878,  section  2A80,  authorizing  courts  to  permit  unverified 
amendments  to  pleadings  unless  a  new  and  distinct  cause  of 
action  or  counter-claim  is  thereby  introduced. — Boos  v.  Dulin, 
881. 
POSSESSION— See  Real  Prop.  ». 

PRACTICE — See  Alimony,  ';  Actions;  Corporation,  ",  ";  Crim- 
Law.  ";  Default,  *;  Estates,  «;  Evid.  ";  Exceptions,  \  *; 
Fraud.  Conv.  >;  Jurors,  «;  Jury  Panel.  ^;  New  Trial,  «. 

1*  Actions  on  Polioies — When  PremcUure—ActB  Eighteenth  Gen- 
eral Assembly,  chapter  211,  section  8,  provides  that,  to  main- 
tain an  action  on  an  insurance  policy,  the  assured  need  only 
prove  the  loss  and  notice  in  writinf^  to  the  company  within 
sixty  days,  accompanied  by  an  affidavit  as  to  how  the  loss 
occurred  and  its  extent,  but  that  no  action  shall  be  begun 
within  ninety  days  after  giving  such  notice.  Held,  that  the 
requirement  of  the  statute  as  to  the  time  within  which  an 
action  may  be  brought  cannot  be  waived,  and  an  action  in  less 
than  ninety  days  after  notice  of  loss  not  accompanied  by  an  affi- 
davit, or  after  a  waiver  of  such  notice  and  affidavit,  was  prema- 
ture. Follouring  Wilhelmi  v.  Insurance  Co.,  86  Iowa,  826.— 
Blood  V.  Hawkeye  Ins.  Co.,  728. 

2.  AxnendinentB— Striking  Q^— Where  a  cause  in  which  defend- 
ant had  filed  an  answer  consisting  of  a  mere  denial  was 
ordered  to  be  tried  on  depositions,  and  plaintiff  had  taken  his 
evidence  within  the  time  prescribed,  an  amendment  to  the 
answer,  filed  on  the  day  of  trial,  and  setting  up  facts  known 
to  defendant  when  the  original  answer  was  filed,  was  properly 
stricken  off,  plaintiff  being  unprepared  to  try  the  issue*)  ten- 
dered therein,  and  no  excuse  being  shown  for  failure  to  file  it 
before  the  testimony  was  taken. — Greenlee  v.  Home  Ins.  Co., 
484. 

8«  Same — The  allowance  or  disallowance  of  amendments  to 
pleadings  under  Code  1878,  section  2689,  providing  that  the 
court  may,  on  motion  of  either  party,  at  any  time,  in  the 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
permit  a  party  to  amend  any  pleadings  or  proceedings,  is 
largely  discretionary  with  the  trial  court. — Idem. 

4«    Certiorari— /Vema^Mre— A  writ  of  certiorari  from  the  supreme 
court  to  the  district  court  and  the  judges  of  such  court,  to 
Small  figures  refer  to  subdivisions  of  Index.    The  others  to  page  of  report. 


Ihdbx. 

PmAO.    ContiBotHl 

review  the  proceedings  in  a  certain  case  in  snch  coart,  is  pre- 
matarely  issued  where  a  motion  is  pending  to  set  aside  the 
order  and  judgment  and  order  complained  of.—Lloyd  v.  Spur- 
rier, 744. 

5.  Oontinuanoe— The  tiling  of  a  supplemental  petition  does  not 

entitle  defendant  to  a  continuance,  in  the  absence  of  any 
showing  that  he  is  unprepared  to  proceed  with  the  trial.— Foote 
y.  Burlington  Gaslight  Co.,  576. 

6.  InoouedsteDt   Olahns^SkUute  of  Frauds- One  who  grounds 

his  action  upon  damages  sustained  because  the  seller  failed  to 
complete  his  sale  according  to  contract  cannot  urge  therein 
that  deed  was  fully  delivered  and  that,  hence,  an  oral  bargain 
to  sell  lands  is  taken  out  of  the  statute  of  frauds.— Benedict  v. 
Bird.  612. 

7«  Misconduot  of  Ck>unael— In  a  prosecution  for  incest  with  a 
daughter,  the  court  struck  out  an  answer  by  witness  to  the 
effect  that  the  defendant  had  bad  sexual  intercourse  with 
another  daughter,  whereupon  the  county  attorney  stated  that 
he  understood  that  to  show  sexual  intercourse  of  the  defend- 
ant with  any  other  daughter  was  corroborative  of  the  fact  that 
he  bad  sexual  intercourse  with  the  complaining  witness.  Held, 
that  in  the  absence  of  any  showing  that  the  county  attorney 
did  not  make  the  statement  in  good  faith,  an  omission  by  the 
court  to  instruct  the  jury  to  disregard  the  statement,  as 
requested  by  the  defendant,  is  not  reversible  error.  —  State 
V.  Kouhns,  720. 

8«  Motion  to  BtrH^e— Sufficiency^ After  a  witness  had  been 
examined  and  cross-examined  touching  all  the  matters  in  con- 
troversy, and  had  g^ven  much  competent  testimony,  defend- 
ant moved  "to  strike  out  the  testimony  in  relation  to  this 
transaction,  for  the  reason  that  same  is  not  competent.**  Held 
that  the  motion  was  too  indefinite,  as  not  advising  the  court 
what  particular  transaction  was  referred  to.— L«edward  v. 
Kuder,  739. 

9«  'Peatiea— Issues — In  an  action  brought  by  the  children  of  a 
judgment  debtor  to  quiet ,their  title  to  premises  sold  under  an 
execution  issued  on  the  judgment,  on  the  ground  that  the 
debtor  held  homestead  rights  in  the  property  sold,  the  court 
may,  upon  a  finding  that  the  debtor  held  an  undivided  one- 
third  interest  in  the  land,  which  was  subject  to  the  judgment, 
enter  a  decree  against  such  debtor,  although  she  was  in  default 
HS  to  the  plaintiff's  petition,  and  was  not  served  with  notice  of 
the  defendant's  cross-bill,  to  which  she  was  made  a  party.— 
Peebles  v.  Bunting,  489. 
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10*  AssiONMEKT  or  POLICY— After  the  loss  of  certain  partnership 
property  by  fire  one  of  the  partners  died,  and  the  other 
assigned  his  interest  in  the  insurance  policy  to  one  of  the 
plaintiffs.  A  third  party,  to  whom  any  loss  was  payable, 
under  the  policy,  as  secarity  on  obligations  of  the  owners  of 
the  insured  property,  released  his  claims  on  satisfaction  of 
such  obligations.  The  administrator  of  the  deceased  part- 
ner and  the  assignee  of  the  other  thereupou  sued  to  recover 
for  such  loss,  and  to  reform  the  policy  as  to  the  description 
of  the  property  iasured.  Held,  that  the  plaintiffs  were  the 
real  parties  in  interest,  and  had  the  right  to  sue  on  such 
policy,  without  joining  such  assignors.— Benesh  y.  Mill 
Owners  Mut.  F.  Ins.  Co..  465. 

11*  Probate— The  heirs  of  a  widow  may  maintain  a  petition  against 
representatives  of  the  deceased  husband  to  have  the  widow's 
dower  assigned  to  them,  and  her  distributive  share  admeas- 
ured and  set  apart  to  them,  although  they  were  not  legatees  or 
devisees  under  the  husband's  will.— In  re  Proctor's  Estate,  282. 

12*  Beservinff  Rulinpr — Prejudice—The  taking  under  advisement  a 
motion  to  strike  out  testimony  is  without  error  where  the 
ruling  finally  sustaining  the  motion  is  accompanied  by  an 
instruction  to  the  jury  not  to  regard  the  testimony.— Faulk  v. 
Iowa  County,  442. 

IH.  Specicd  Interrofiratory— lo  require  the  submission  of  an  inter- 
rogatory to  the  jury  under  Code  1873,  section  2807.  the  fact  to 
be  found  must  be  one  inhering  in,  and  necessary  to  determine 
in  arriving  at,  the  general  verdict,  and  the  method  or  elements 
considered  in  reaching  the  ultimate  facts  cannot  be  called  for 
by  special  interrogatories —Read  &  Traversy  v.  State  Ins.  Co., 
307. 

14.  RuLB  Applied— Under  Code  1873,  section  2807,  providing  that 

a  special  verdict  shall  find  only  the  ultimate  facts  as  estab- 
lishdd  by  the  evidence,  special  interrogatories,  in  an  action 
on  an  insurance  policy,  calling  for  the  damages  to  goods  in 
different  parts  of  the  store,  and  the  value  of  those  totally 
destroyed,  are  properly  refused,  as  calling  for  the  method  or 
elements  considered  in  reaching  the  facts. — Idem, 

15,  SxMK— 'Accidental  Death— A  refusal  to  submit  a  special  find- 

ing, *'Do  you  find  the  deceased  was  killed  by  any  other  per- 
son?" was  properly  refused,  as  not  presenting  a  controlling 
issue,  for  defendant  would  be  liable  if  the  death  was  by  acci- 
dent, no  matter  who  caused  it. — Inghram  v.  National  Union, 
395. 
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16.  Same— In  an  action  on  a  life  policy,  a  ref  OBal  to  submit  a  special 

findinfi^,  '*Do  yon  find  that  the  deceased  committed  suicide?^ 
was  proper,  where  the  defense  was  suicide,  as  such  findinf^ 
was  directly  inyolYed  in  the  general  verdict. — Idem. 

17.  Triato— Questioning  Witness  by  Judge— Where,  in  a  criminal 

prosecution,  the  state's  witnesses  show  a  disposition  to  evade 
giving  direct  answers,  and  to  equivocate,  and  the  questions  of 
the  state's  attorney  are  not  well  calculated  to  develop  material 
facts,  it  is  not  error  for  the  trial  court  to  question  the  witnesses 
and  compel  answers.— State  v.  Spiers,  711. 

18.  Verdict— Reducing— It  is  questionable  whether  a  case  where 

the  court  overrules  a  motion  for  a  new  trial  and  then  gives 
plaintiff  an  '^opportunity"  to  take  judgment  for  less  than  the 
verdict,  comes  within  the  practice  under  which  courts  make 
the  overruling  of  a  motion  for  new  trial  depend  upon  the 
acceptance  of  a  reduced  verdict.  However  that  may  be,  it 
is  proper  to  attach  such  condition  to  overruling  such  motion 
and  a  reduction  so  ordered  is  not  a  finding  by  the  court  th&t 
the  verdict  was  excessive  or  the  result  of  passion  and  preju- 
dice.—Baxter  V.  City  of  Cedar  Rapids,  599. 

PRACTICE  SUPREME  COURT. 

1*  Abstracts— An  additional  abstract  of  the  evidence  filed  by  the 
appellee  which  is  necessary  to  the  full  presentation  of  the 
cause  to  the  supreme  court,  will  not  be  stricken  from  the  files. 
—Noble  V.  White,  852. 

2.  DbniaI/— Where  appellee  denies  that  an  agreed  statement  of 

facts  has  been  made  a  part  of  the  record  on  appeal,  and  there  is 
no  response  to  the  denial,  except  in  argument,  the  statement 
will  be  stricken  out  from  the  abstract.— Manning  v.  Ferguson, 
561. 

3.  Same— A  statement  in    appellee's  abstract  denying  that  the 

evidence  set  forth  in  appellant's  abstract  was  properly  pre- 
served  or  filed  of  record,  and  that  appellant's  abstract  and 
appellee's  amendment  together  contain  all  the  evidence,  will 
be  taken  as  true  where  appellant  does  not  reaffirm  his  original 
abstract.— Smith  v.  Knight,  733. 

4*  Certifioation— A  certificate  by  the  reporter  that  the  abstract 
is  a  true  rendering  into  longhand  of  his  shorthand  notes, 
and  that  it  contains  all  the  testimony  offered  or  introduced,  is 
no  part  of  the  record*  unauthorized,  and  of  no  effect.—Gibbs 
V.  City  of  Oskaloosa,  734. 

AfBdavits— See  post, «,  •, «. 
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5.  Appealable  Orders— An  order  setting  aside  a  default  is  not 
appealable,  because  it  is  not  one  which  affects  a  substantial 
right  and,  in  effect,  prevents  a  judgment  from  which  an  appeal 
might  be  taken  and  such  appeal  will  be  dismissed  on  the  court's 
own  motion.— Odell  v.  Coquolette,  435. 

Arifuinent— See  post, ". 

6*  Bill  of  IStK-oei^tiona— Misconduct  of  Counsel — It  does  not  follow 
from  the  fact  that  affidavits  showing  remarks  by  attorneys  in 
their  arguments  to  the  jury  were  made  a  part  of  the  record  on 
appeal  by  bill  of  exceptions,  that  they  are  competent  to  prove 
a  disputed  fact.-  Faulk  v.  Iowa  County,  442. 

?•  Time  of  Signing— The  trial  judge  has  no  power,  in  the  absence 
of  an  agreement  of  consent,  to  sign  a  bill  of  exceptions  after 
the  final  adjournment  of  the  term;  and  if  consent  is  given,  the 
bill  must  be  filed  within  the  time  agreed  upon,  or  it  will  not  be 
considered,  under  Code  1873,  section  2831.— Hershey,  Brown  & 
Co  V.  Nyenhuis,  195. 

8.  Estoppel— Appellee  is  not  estopped  to  deny  that  the  bill  of 

exceptions  was  filed  in  due  time,  by  correcting  in  its  amended 
abstract  alleged  errors  and  inaccuracies  in  the  appellant's 
abstract,  where  the  appellee  denies  the  statement  that  the  evi- 
dence was  immediately  after  the  trial  certified  by  the  trial 
judge  and  made  a  part  of  the  record,  and  states  the  facts  show- 
ing that  the  bill  was  not  allowed  by  the  judge  during  the  term 
of  court,  or  within  the  time  after  adjournment  allowed  there- 
for.—/cfem. 

9.  Record  by  AvwiDkyvr— Misconduct -An  affidavit  alleging  mis- 

conduct of  counsel  in  making  improper  statements  in  their 
arguments  to  the  jury  is  not  competent  evidence  of  such  mis- 
conduct, on  appeal,  but  the  alleged  improper  statements  should 
be  set  out  in  the  bill  of  exceptions.— State  of  Iowa  v.  Bur- 
ton, 28. 

Oertifloation— See  ante,  *;  post,  ". 
Oosts— See  post, ", ». 
Estoppel -See  ante,  *;  post,  ^^. 

10.  Bstoppel  to  Appeal— Default— Defendant  was  the  payee  and 
guarantor  of  a  note,  secured  by  mortgage,  given  for  the  price 
of  the  land  mortgaged.  A  bill  was  filed  by  the  assignee  of  the 
note  and  mortgage.  Defendant  was  defaulted  and  judgment 
was  rendered  against  him  and  the  mortgagors  for  the  amount 
of  the  note,  and  the  mortgage  was  foreclosed.  A  counter- 
claim was  filed  by  a  judgment  creditor  claiming  a  lien  prior  to 
the  mortgage,  which*  was  allowed.  Defendant  was  made  a 
party  to  but  was  not  served  with  notice  of  the  filing  of  said 
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counter-claim,  and  default  was  entered  against  him  Held, 
that  though  the  owner  of  the  mortgage  did  not  appeal  from 
the  order  allowing  the  said  claim  as  a  prior  lien,  defendant,  as 
guarantor  of  the  note,  was  not  thereby  estopped  from  appealing 
from  the  refusal  of  the  court  to  set  aside  so  much  of  the 
decree  as  affected  his  rights.— Manning  v.  Ferguson,  461. 

Bvidenoe— See  post,  »  «, ". 

11.  Law  of  Case— Legal  propositions  determined  on  appeal  stand 

as  the  law  of  the  case  on  a  subsequent  appeal.—Rice  v.  Grand 
Lodge  A.  O.  U.  W.,  644. 

Misconduct— See  antfy  •,  •. 

12.  Objections—  Waiver-^The  right  to  object  to  the  competency  of 

affidavits  as  proof  of  statements  made  by  an  attorney  in  argu- 
ment, where  they  are  not  preserved  in  the  bill  of  exceptions, 
is  not  waived  by  the  filing  of  counter-affidavits.— State  of 
Iowa  V.  Burton,  28. 

18.  Objection  Below— Where  the  state  in  proving  the  genuineness 
of  a  signature,  asserted  to  be  defendant's,  is  permitted  to  use  a 
paper  on  which  defendant's  name  is  written,  as  a  basis  of  com- 
parison of  handwriting,  and  defendant  objects  merely  to  the 
competency  of  the  expert  testifying,  he  cannot,  on  appeal, 
object  because  the  court  permitted  experts  to  use  such  paper, 
without  sufficient  proof  that  the  standard  used  was  authentic. 
—State  of  Iowa  v.  Van  Tassel,  6. 

14.  5amc— Where  a  case  was  tried  below  as  if  the  answer  applied  to 

an  amended  and  substituted  petition  it  will  be  so  treated  on 
appeal  —Peebles  v.  Bunting,  489. 

15.  Same.    The  objection  that  the  court  did  not  give  the  jury  any 

rule  for  estimating  damages  cannot  be  raised  on  appeal,  where 
no  instruction  in  regard  to  that  matter  was  asked  in  the  trial 
court  and  no  complaint  of  the  omission  was  made  in  the 
motion  for  a  new  trial.— Paine  v.  Incorp.  Town  of  Liettsville, 
481. 

16.  Nunc  Pro  Tunc  Order — Transcript— The  courts  may  order  a  cor- 

rection of  their  records  of  a  prior  date  to  conform  to  the  facts  as 
they  existed  at  that  date,  but  they  cannot  change  the  records 
so  as  to  show  that  a  fact  existed  on  a  prior  date  that  did  not 
then  in  truth  exist;  and  an  order  that  a  transcript  of  evidence 
for  the  purposes  of  an  appeal  be  filed  nunc  pro  tunc  as  of  a 
date  on  which  it  was  not  actually  on  file  is  not  authorized  and 
does  not  cure  the  failure  to  file  the  transcript  within  the  time 
allowed  by  the  statute— First  N.  Bank  v.  Redhead,  421. 

Review— See  ante, «, ». 
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17.  Arqumbnt— Where  an  appellee  presents  no  brief  or  argument, 

the  supreme  court  will  consider  only  such  questions  as  are 
essential  to  determine  the  appeal.— Richardson  v.  Probst,  241. 

18.  Costs— The  supreme  court  will  not  disturb  the  taxation  of  costs 

where  the  record  does  not  show  what  the  costs  were,  and  no 
abuse  of  the  court's  discretion  is  shown.— Ottumwa  Screen  Co. 
V.  Stodghill,  487. 

19.  Forcible  Ei^thy ^Abandonment  by   Tenant— The  supreme 

court  will  not  undertake  to  set  out  and  discuss  alleged  errors 
which,  at  most,  are  merely  technical,  and  do  not  affect  any 
substantial  right  of  the  parties,  where  the  only  practical 
effect  its  decision  can  have  is  to  determine  who  is  liable  for 
the  costs.— Boos  v.  Dulin,  881. 

20.  Evidence— Whether  an  executrix  was  properly  removed,  can- 

not be  determined  on  appeal,  unless  all  the  evidence  is  in  the 
record.— In  re  Moore's  Estate,  474. 

21.  flfame— Whether  a  judgment  that  a  widow  elected  to  take  under 

the  will  was  proper,  cannot  be  determined  on  appeal,  unless  all 
the  evidence  is  in  the  record.— /dem. 

22.  5atne-- Refusal  to  allow  a  credit  claimed  by  plaintiff  cannot  be 

considered  on  appeal,  where  the  evidence  is  not  properly  in  the 
record.— Smith  v.  Knight,  783. 

28.  Certification  of  Evidence— On  appeal  in  an  equitable  action 
wherein  an  issue  of  fact  was  joined,  questions  involving  the 
evidence  cannot  be  reviewed  where  the  trial  judge,  instead 
of  certifying  that  the  transcript  contains  all  the  evidence 
"offered"  on  the  trial,  as  required  by  Code  1873,  section  2742, 
merely  certifies  that  it  contains  all  the  evidence  "introduced." 
—Greenlee  v.  Home  Ins.  Co.,  484. 

24.  Issue  Below— An  action  against  an  executrix  for  an  account- 

ing was  referred  for  that  purpose,  and  it  appeared  that  the 
executrix  charged  herself  in  her  accounts  with  the  rents  of  lands. 
The  referee  charged  her  the  same  in  his  report,  and  no  exception 
was  taken  thereto  and  passed  on  by  the  district  court.  Held, 
the  supreme  court,  on  appeal  by  the  executrix,  could  not  pass 
on  the  question  whether  she  was  properly  charged  with  such 
rents.— In  re  Moore's  Estate,  474. 

25.  New  Trial— Where  affidavits  in  support  of  a  motion  for  new 

trial  are  contradicted  by  counter-affidavits,  a  denial  of  a  new 
trial  will  not  be  disturbed  on  appeal.— Baxter  v.  City  of  Cedar 
Rapids,  599.  v 

Transcript— See  ante,  ";  post, «. 
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26.  Verdict —Under  Code,  section  2887,  subdivision  6,  providing  that 

when  a  verdict  is  not  sustained  by  sufficient  evidence,  or  is 
contrary  to  law,  a  new  trial  can  be  granted,  a  verdict  will  not 
be  disturbed  on  the  ground  that  it  is  not  sustained  by  the  evi- 
dence, unless  it  is  so  manifestly  against  the  weight  of  evidence 
as  to  show  that  it  was  the  result  of  passion  or  prejudice.— 
Inghraro  v.  National  Union,  895. 

27.  Rule  Applied— In  an  action  on  a  life  policy  the  defense  was 

suicide.  Deceased  was  county  clerk.  A  witness  testified 
that  on  Sunday  morning  about  nine  o'clock  he  went  into  the 
clerk's  office,  and  heard  two  shots,  and  on  opening  the  vault 
door  found  the  gas  burning,  and  deceased's  body  at  the  foot 
of  the  stairs  in  the  vault,  and  a  revolver,  with  two  empty 
chambers,  lying  near.  There  were  two  wounds  on  the  body 
of  deceased,  one  of  which  was  sufficient  to  cause  death. 
Held,  that  a  verdict  that  deceased  did  not  commit  suicide 
was  not  supported  by  the  evidence.— /rfem. 

28.  Tried  De  Novo— 2Van»cr^p^— A  trial  de  novo  may  be  had  upon 

evidence  which  is,  in  part,  oral  and  taken  in  shorthand  by  the 
reporter,  and,  in  part,  documentary  and  written  evidence, 
thongb  said  reporter  does  not  sign  any  transcript  of  his  short- 
hand report,  provided  the  trial  judge  certifies  all  the  evidenoe 
under  Code  of  1873,  section  2742.— Dietz  v.  Capital  City  Brick 
and  P.  Co.,  542 

Waiver— See  ante,  •«,  ". 

PREMATURE  SUIT-See  Pract.  *. 

PRESENTMENT— See  Pract.  Sup.  Ct.  ^ 

PRESUMPTIONS— See  Homesteads,  ^  Real  Prop.  «;  Trusts.  •. 

PRINCIPAL  AND  AGENT-See  Ins.  •.  ^  •;  Neg.  Instr.  "; 
Pleadings,  '. 

1.  Contract  by  Afirent— Where  the  owner  of  land  employs  another 

to  cultivate  the  same,  specifying  the  manner  of  payment  for 
the  work  to  be  done,  and  providing  that  the  owner  is  to  be  at 
no  other  e&pense  for  labor  done  on  said  land,  if  the  owner 
afterwards  directs  the  employe  to  do  additional  work,  and  to 
get  some  one  to  help  him,  the  owner  is  liable  for  the  reasonable 
value  of  labor  done  by  a  third  person,  hired  by  the  party 
employed,  to  cultivate  the  land.— Barnes  v.  Uogate,  748. 

2.  Duty  of  Afirent— An  agent  to  collect  a  certificate  of  deposit  is 

bound  to  exercise  the  degpree  of  diligence  and  foresight  an 
ordinarily  prudent  man  would  under  like  circumstances,  and 
has  implied  authority  to  procure  a  confession  of  judgment 
thereon.— Briggs  v.  Yetzer,  842. 
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8.  Batifloation— Where  an  ap^ent,  with  written  power,  merely,  to 
receipt  for  money  due  his  principal,  settles  a  claim  with  one 
who  knows  the  terms  of  such  power,  but,  relying  on  the 
agent^s  representations  that  he  has  the  authority  to  make  the 
settlement,  pays  money  thereon  in  good  faith,  the  principal, 
by  accepting  and  retaining  the  money,  with  full  knowledge  of 
what  has  been  done,  ratifies  the  settlement.  —  National 
Improvement  &  C.  Co.  y.  Maiken,  118. 

4«  Leasing— The  retention  of  rent  notes  by  a  principal  and  his 
consent  to  the  occupancy  of  the  farm  by  the  tenant  is  evi- 
dence of  ratification  of  an  unauthorized  lease  by  his  agent. — 
Noble  V.  White.  853. 

5*  Usury— Notes  given  a  wife  for  money  borrowed  are  usurious, 
where  her  husband  acted  as  her  agent  in  loaning  the  money, 
and  it  was  understood  by  them  that  he  should  invest  it  on 
such  terms,  as  to  interest  and  otherwise,  as  he  saw  fit,  and 
he  added  to  the  amount  of  the  notes,  in  excess  of  the  sum 
actually  loaned,  certain  amounts  as  his  commissions,  which, 
with  the  rate  of  interest  stipulated  in  the  notes,  made  the 
interest  exceed  the  lawful  rate,  and  all  such  charges  were 
ratified  by  her  by  demanding  a  recovery  for  the  full  amount. 
— McNeely  v.  Ford.  508. 

6«  Resoission—TENDEB — A  creditor  whose  agent,  authorized  sim- 
ply to  receive  money  and  receipt  therefor,  accepts  part  of  the 
claim  in  full  settlement  of  the  same,  cannot  repudiate  the  set- 
tlement of  the  same  without  returning  the  money  to  the  debtor 
at  the  place  where  it  was  obtained;  and  it  is  insufficient  to 
deposit  it  in  another  city  to  the  credit  of  the  debtor,  at  which 
place  no  one  authorized  to  receive  such  money  is  present. 
None  of  the  exceptions  arising  in  cases  of  gratuities  or  fraud 
have  application.— National  Improvement  &  C.  Co.  v.  Maiken, 
118. 

7.  Terroination  of  Authority— The  authority  of  an  agent  intrusted 
with  a  certificate  of  deposit  for  collection,  to  procure  a  confes- 
sion of  judgment  thereon,  was  not  terminated  by  the  fact  that 
in  anticipation  of  the  payment  of  the  certificate  he  remitted  to 
his  principal  the  amount  thereof  in  stock  of  a  loan  association 
of  which  he  (the  agent)  was  secretary,  where  he  had  no 
authority  as  secretary  to  issue  the  stock  without  payment  in 
cash,  although  the  association  ratified  the  issuance  of  the  stock 
after  a  certificate  of  sale  under  the  judgment  by  confession  had 
been  assigned  to  it;  since  the  certificate  of  deposit  never 
belonged  to  the  association.— Briggs  v.  Tetzer,  342. 
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PRIVILEGED  COMMUNICATION— See  Evid.  »  •*.  ». 
PUBLIC  IMPROVEMENTS— See  Municipal  Corp.  •.  \  ". 
PUBLIC  POLICY— See  Intox.  Liq.  »;  Levy.  *. 
PURCHASER— See  Exbcution  Sale;  Husband  and  Wife.  «. 
QUIETING  TITLE-See  Evid.  »•. 

RAILROADS. 

ABsamption  of  Risk— Seepo^f,  \  »,  *. 
Attaohment— See  post,  •. 

!•  Ck>ndemnation  of  Additioncd  Depot  Ghroonds— See  post, 
«  **^CondUion8  Precedent— Code  1878,  section  1241,  provides 
that  a  railway  corporation  may  take  and  hold  "so  mach  real 
estate  as  may  be  necessary  for  the  location,  construction,  and 
convenient  use  of  the  railway.  The  land  so  taken  otherwise 
than  by  the  consent  of  the  owners,  shall  not  exceed  one  hun- 
dred feet  in  width,  except  for  wood  and  water  stations,  unless 
where  fj^eater  width  is  necessary  for  excavation,  embankment 
or  depositing  waste  earth.**  ActsTwentieth  Greneral  Assembly, 
chapter  190,  section  1,  provides  that  any  completed  and  operat- 
ing railway  company,  "shall  have  power  to  condemn  lands  for 
necessary  additional  depot  grounds  in  the  same  manner  as  is 
provided  by  law  for  the  condemnation  of  the  right  of  way," 
but  also  provides  that  before  such  condemnation  the  company 
shall  apply  to  the  railroad  commissioners,  who  shall  notify  the 
land  owners,  and  certify  to  the  district  court  of  the  county  the 
amount  and  description  of  additional  lands  necessary  for  the 
company.  Held,  that  where  a  railroad  completed  and  in  oper- 
ation, desires  land  one  hundred  feet  in  width  for  additional 
depot  grounds,  the  action  of  the  commissioners  must  precede 
the  effort  to  condemn,  without  regard  to  whether  the  land 
already  occupied  by  the  company  was  obtained  by  purchase  or 
condemnation.— Crandall  v.  D.  M.,  N.  &  W.  R.  R.  Co.,  684. 

2.  Contributory  Negrlifirenoe— Juby  Question— A  boy  fourteen 
years  old  is  not,  as  matter  of  law,  guilty  of  contributory  neg- 
ligence in  permitting  his  attention  to  be  diverted  to  a  moving 
train  as  he  was  crossing  a  railroad  track  running  laterally 
through  a  city  street,  precluding  recovery  for  injuries  from 
being  struck  by  moving  cars  while  his  foot  was  held  between 
the  main  and  the  guard  rail  of  the  track,  although  he  could 
have  easily  avoided  catching  his  foot  if  he  had  noUcMsd  the  con- 
dition of  the  track — where  he  was  unaware  of  such  condition. — 
Goodrich  v.  B..  C.  R.  &  N.  R»y  Co.,  412. 
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8.        iSame— Contributory  negligence  of  a  boy  in  catching  his  foot 
between  the  main  and  guard  rail  of  a  switch  track  does  not 
preclude  his  recovery  for  injuries  from  being  run  over  by 
moving  cars  if  the  cars  could  have  been  stopped  before 
reaching  him,  by  the  use  of  due  diligence  on  the  part  of  the 
employes,  after  seeing  his  dangerous  condition. — Idem. 
4«    Sahb— A  brakeman,  whose  attention  was  taken  up  in  the  dis- 
charge of  his  duties,  was  struck  by  bolts  projecting  from  a 
truss  built  on  the  side  of  a  bridge,  when  he  was  on  the  ladder 
of  a  freight  car.    Held,  it  cannot  be  said,  as  matter  of  law,  that 
he  was  negligent  in  not  looking  out  for  dangers  which  resulted 
from  improper  construction  of  the  bridge,  and  of  which  he  had 
no  knowledge.— Bryce  v.  C,  M.  &  St.  P.  R'y  Co.,  665. 

5.  Risk  of  Employment— An  experienced  brakeman  on  a  moving 

train  crossed  a  bridge  twice  a  day  for  fourteen  months,  and 
usually  on  the  top  of  box  cars,  which  were  twice  as  high  as 
trusses  built  along  the  side  of  the  bridge.  The  track  curved 
all  the  way  over  the  bridge,  rendering  it  difficult  for  him  to 
estimate  the  distance  from  the  car  to  the  trusses,  at  any  one 
point.  Beld,  it  cannot  be  said,  as  matter  of  law,  that  he  should 
have  known  it  was  dangerous  to  be  on  a  car  ladder  at  the 
northeast  corner  of  the  bridge,  where  the  ends  of  bolts  pro- 
jecting from  the  truss  were  only  fifteen  inches  from  the  car. — 
Idem. 

6.  j^ame— A  servant  assumes  the  risk  not  only  of  dangers  which 

he  appreciates,  but  of  dangers  which,  by  the  exercise  of 
ordinary  diligence,  he  ought  to  know  and  appreciate. — 
Idem, 

7.  Oonversion — Tender — A  shipper  who,  after  a  wrongful  delivery 

of  the  goods  by  the  carrier  to  a  third  person,  agrees  to  wait 
for  a  delivery  of  the  goods  until  the  return  of  the  station 
agent,  may  treat  the  goods  as  converted  and  maintain  an 
action  for  their  value,  where  the  carrier  fails  for  seven  days 
after  the  return  of  the  agent  to  recover  and  deliver  the  goods, 
and  a  tender  made  thereafter,  and  after  notice  to  the  carrier 
of  the  shipper's  election  to  treat  the  goods  as  converted,  is  too 
late.— Hamilton  v.  C,  M.  &  St.  P.  R'y  Co.,  825. 

8.  Attachment — What  May  be  Seized—Where  a  common  car- 

rier fails  and  refuses  to  deliver  to  the  consignee  property 
shipped  over  its  line,  the  consignee  has  a  right  to  elect  to 
claim  damages  for  the  value  of  the  property,  and  to  waive 
all  title  to  it;  and,  after  the  carrier  has  been  notified  of 
such  election,  the  property  belongs  to  it,  and  is  not  sub- 
ject to  attachment  in  its  hands  as  being  the  property  of 
the  consignee. — Idem, 
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Depot  Grounds— See  ante,  K 

9«  Ehridenoe — Evidence  that  no  accident  had  happened  for  nine 
years  is  not  admissible  to  show  that  the  railroad  company  was 
not  ne^lii^ent  in  constructing  the  bridge.—Bryce  v.  C,  M.  &  St. 
P.  R'y  Co.,  665. 

10.  Same— Evidence  that  the  narrow  walk  on  one  side  of  a  street 

was  made  dangerous  by  a  guard  rail  of  a  railroad  track  which 
was  near,  if  not  in,  the  walk  is  admissible  in  behalf  of  the 
plaintiff  in  an  action  against  a  railroad  company  for  personal 
injuries,  where  the  defendant  claims  that  he  should  have  nsed 
that  walk  instead  of  walking  in  the  middle  of  the  street. — 
Goodrich  v.  B..  C.  R.  &  N.  R'y  Co..  412. 

11.  Ordinances— Municipal  ordinances  are  competent  to  show 

that  the  right  of  a  railroad  company  to  the  use  of  the  street 
in  which  its  tracks  are  laid  laterally,  is  not  exclusive.— /ctern. 
Gates— See  post,  *^. 

12.  HifiTliways— A  railroad  company  is  bound  so  to  construct,  main- 

tain and  use  its  tracks  laid  in  a  city  street  as  not  unnecessarily 
to  endanger  persons  who  use  the  street  properly,  and  is  liable 
to  a  person,  in  the  exercise  of  due  care,  who  is  injured  by 
reason  of  its  failure  to  observe  such  duty.— /rfem. 

18.  Same— A  railroad  company  does  not,  in  the  absence  of  an  express 
provision  to  that  effect,  have  the  right  to  the  exclusive  use  of 
the  portion  of  the  street  in  which  its  tracks  are  laid,  and  the 
people  are  not  confined  to  the  sidewalk,  but  are  entitled  to  use 
all  parts  of  the  street  in  a  proper  manner  and  for  proper  pur- 
poses, subject  to  the  rights  of  the  company. — Idem. 

Jury  Question— See  post,  «,  ",  *«. 

14.  Lioense— Trespassers— A  depot  platform  had  at  the  north  end 

steps  for  the  use  of  the  public,  and  at  the  south  an  apron  from 
the  ground  for  the  same  purpose.  There  was  a  well  defined 
footpath  going  from  the  public  street  across  the  track  to  the 
platform.  It  would  not  have  been  proper  to  have  the  grounds 
fenced,  nor  could  the  path  have  well  been  obstructed.  Held, 
that  the  railroad  company  gave  no  license  or  invitation  to  any 
one  to  approach  the  track  by  the  path,  and  cross  the  track  to 
the  east  side  of  the  platform,  so  as  to  render  it  liable  to  a  per- 
son injured  in  so  doing,  without  negligence  on  its  part. — Ueiss 
V.  C,  R.  I.  &  P.  R'y  Co.,  590. 

15.  Evidence— k  license  to  use  a  railroad  track  may  be  inferred 

from  facts  and  circumstances  short  of  an  actual  invitation  or 
consent  on  the  part  of  the  company. — Thomas  v.  C,  M.  & 
St.  P.  R»y  Co.,  651. 
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16«  Bule  Applied^Fot  many  years  the  bridge  and  track  of  the  rail- 
road company  at  and  near  the  place  of  an  accident  had  been 
in  almost  constant  use  as  a  footpath,  so  that  a  path  had 
become  well  worn.  Persons  living  in  the  neighborhood  of 
the  bridge  and  track,  and  also  the  villagers,  used  the  path 
in  going  to  and  from  the  depot,  village  and  school.  The- 
bridge  passed  over  a  highway,  and  access  to  the  bridge  was. 
had  by  means  of  a  ladder.  It  did  not  appear  who  erected  the 
ladder.  There  was  no  evidence  that  the  company  had  ever 
given  license  to  use  the  bridge  or  track  as  a  footpath,  or  that 
it  had  ever  attempted  to  prevent  such  use.  The  company's  . 
employes  knew  of  the  ladder.  It  was  in  plain  view  of  all 
train  operatives,  and  defendant's  superintendent  had  been  in 
a  position  where  he  might  have  seen  it.  Held,  that  a  finding 
that  the  bridge  and  track  were  used  as  a  footpath,  with  the 
consent  of  the  company  was  warranted.— /cfew, 

17.  Duty  of  Employes^Employes  operating  a  train  are  bound  to 
keep  a  lookout  for  persons  on  the  track  with  the  license  or 
invitation  of  the  company,  express  or  implied,  and  to  exer- 
cise ordinary  care  to  discover  the  presence  of  and  avoid 
injuring  such  persons.— ictem. 

18«  5ame— Employes  operating  a  train  are  charged  with  the  duty 
of  exercising  care,  diligence  and  watchfulness  to  discover 
whether  persons  are  on  the  track  at  a  point  where  the  com- 
pany has  impliedly  assented  to  the  use  of  the  track  as  a 
footpath,  and  the  rule  applicable  to  trespassers  does  not  apply 
to  one  upon  the  track  by  virtue  of  such  license.— /dem. 

Live  Stock— See  post, »». 

Master  and  Servemt— See  post, ". 

19.  Ne&rliirenoe— Conduct  of  Enginbbr— Where  the  engineer  of  a 

train  by  which  horses  were  killed  first  saw  such  horses  as  they 
were  getting  on  the  track,  and  on  seeing  them  whistled  for 
brakes,  and  reversed  the  engine,  which  was  running  down 
grade  at  twelve  to  fifteen  miles  an  hour,  toward  an  open 
bridge,  there  was  no  showing  of  negligence  in  the  management 
of  such  train;  and  it  was  proper  to  omit  the  usual  stock  alarm 
whistle —Mears  v.  C.  &  N.  W.  R'y  Co  ,  208. 

20.  Gates— Where  the  gate  in  a  right  of  way  fence  at  a  farm  cross- 

ing, which  was  an  ordinary  gate,  sliding  between  two  posts  at 
each  end,  and  to  open  which  it  was  necessary  to  shove  it  back 
on  a  line  with  the  fence,  and  then  carry  it  around,  appeared  to 
have  been  opened  by  pushing  it  back  and  towards  the  railroad 
track,  permitting  the  escape  of  horses  to  the  right  of  way,  no 
want  of  ordinary  care  in  the  construction  or  maintenance  of 
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such  gate  was  shown,  in  the  absence  of  evidence  that  it  was 
defectively  constructed,  or  out  of  repair,  or  required  some  other 
mode  of  fastening.  ^i(iem. 

?!•  Fellow  Serveuxts— The  foreman  of  a  gang  of  bridge  repairers, 
who  was  furnished  with  a  flag,  and  charged  with  the  duty  of 
sigualiDg  approaching  trains  to  slow  up  if  the  condition  of  the 
bridge  required  it,  is  engaged  ia  the  operation  of  the  railroad, 
within  the  meauiDg  of  Code  1878,  section  1807,  which  renders 
railroad  companies  liable  for  injuries  to  employes  caused  by 
the  negligence  of  co-employes  "engaged  in  the  operation  of 
any  railway;'*  and  the  railway  company  is  liable  for  the  death 
of  an  employe  who  was  killed  by  the  derailment  of  a  train 
while  crossing  the  bridge,  owing  to  the  foreman's  neglect  to 
signal  the  train  to  slow  up. — ^Keatley  v.  111.  Cent.  R'y  Co.,  282. 

22«  Master  and  Servavt— It  is  the  duty  of  a  foreman  in  charge  of 
a  coal  bouse  of  a  railroad  company  to  keep  the  appliances, 
if  properly  constructed,  in  suitable  condition  for  use;  and 
he  cannot  recover  for  personal  injuries  caused  him  by  the 
failure  to  keep  them  in  such  condition.— Conway  v.  C.  6.  W. 
R'y  Co.,  878. 

2S*  JlTBY  Question— The  fact  that  a  railway  company  lays  its  tracks 
in  a  public  street,  with  the  space  between  the  main  rail  and  the 
guard  rail  wider  than  is  usual  or  necessary,  and  without 
properly  filling  below  the  balls  of  the  rails,  will  warrant  a  jury 
in  finding  negligence,  in  an  action  by  one  whose  foot  was 
crushed  by  approaching  cars  l>efore  he  could  extricate  it  from 
between  the  main  rail  and  the  guard  rail,  where  it  was  caught 
while  he  was  walking  along  the  street.— Goodrich  v.  B.,  C.  R.  & 
N.  R'y  Co.,  412. 

24*  Same— The  question  as  to  the  negligence  of  a  railroad  company 
in  failing  to  stop  detached  cars  before  reaching  a  boy  whose 
foot  was  caught  between  the  main  and  guard  rail  of  a  switch 
track  running  laterally  through  a  much  used  public  street,  is  for 
the  jury  upon  evidence  that  the  boy's  foot  was  caught  just  as  the 
cars  were  started  toward  him  from  a  point  ninety  feet  distant, 
that  they  moved  only  at  the  rate  of  two  or  three  miles  an  hour, 
that  several  employes  were  in  close  proximity  to  the  cars  and 
heard  the  emergency  signal  which  another  employe  gave  just 
as  they  were  started,  and  other  evidence  tending  to  show  that 
the  cars  might  have  been  stopped  before  they  reached  the  boy.— 
Idem, 

86*  Same— A  railroad  track  curved  somewhat  on  a  bridge,  so  that 
at  one  corner  the  endft  of  bolts  in  a  truss  at  the  side  of  a  bridge 
would  be  only  fifteen  inches  from  a  car.    It  was  the  duty  of 

Bmftll  ftgur«0  refer  to  8ubdi?lsioD8  of  Index.    The  others  to  page  of  report. 


Ikdei.  835 

Bail.    Continued  to  Rial  Pbop, 

brakemen  on  freifitht  trains  to  loosen  band  brakes  while  near 
and  passing  over  the  bridge,  and  plaintiff,  while  going  down  a 
ladcler  on  a  car.  in  discharge  of  such  duty,  was  struck  by  said 
bolts.    Held^  that  he  may  recover  damages.— Bryce  v.  C,  M.  & 
St.  P.  R»y  Co..  665. 
26*        Speed— 0rc{t»anc«5— In  the  absence   of  any   ordinance,   no 
particular  rate  of  speed  on  depot  grounds  would,  alone,  be 
proof  of  negligence.— Heiss  v.  C,  R.  I.  &  P.  R*y  Co.,  590. 
Ordinanoes— See  ante,  ", ". 
27*    Biffht  of  Way— The  interest  in  a  railroad  right  of  way  is  the 

same  whether  granted  or  condemned. — Smith  v.  Hall,  95. 
28«    Same- The  nature  and  quality  of  the  interest  taken  and  con- 
ferred in  a  railroad  right  of  way  is  fixed  by  the  legislature, 
and  whether  it  shall  be  only  an  easement  or  a  full  fee  title  is 
purely  for  its  determination.    It  is  therefore  competent  for  the 
legislature  to  say  to  whom  the  land  shall  revert  when  aban- 
doned by  the  company.— /clew. 
29*    Reyebsion— A  conveyance  of  all  the  remaining  portions  of  a 
tract  of  land  from  which  a  railroad  right  of  way  had  been 
taken,  passes  to  the  grantee  whatever  right  to  the  reversion 
the  grantor  then  had.— /dem. 
Risk  of  Employment— See  arUe,  *, »,  •. 
Stock— See  post, ". 

80*  Trespassers— A  railroad  company  owes  no  duty  to  a  trespasser 
upon  the  track  until  its  employes  actually  see  him  in  a  place  of 
danger.— Thomas  v.  C,  M.  &  St.  P.  R'y  Co.,  651. 

81*  Tbespassing  Stock— An  engineer  has  the  right  to  presume  that 
the  track  is  clear  of  stock  at  a  point  where  the  company  has 
inclosed  the  right  of  way,  and  he  owes  no  duty  to  the  owner 
in  relation  to  trespassing  horses  until  their  presence  is  discov- 
ered, and  then  only  the  duty  of  using  ordinary  care  to  avoid 
injuring  them.— Mears  v.  C.  &  N.  W.  R*y  Co.,  208. 
Trespass— See  ante,  ",  ". 

RAILROAD  COMMISSION— See  Railroads,  >. 

RAP£— See  Crim.  Law,  «, «;  Evid.  ". 

RATIFICATION— See  Pein.  and  Agent,  «,  *;  Sales.  ». 

REAL  PROPERTY— See  accretions.  \  «;    Contracts,  «,  «; 

Covenants,  »;  Evid.  ■•;  Plats,  *,  *,*;  Railroad,  »,  «•. 
1«  Adverse  Possession— Adverse  possession  of  a  part  of  the 
land  will  be  considered,  for  the  purpose  of  title  by  adverse 
possession,  under  the  Iowa  statute,  to  extend  to  the  whole  sub- 
division to  which  the  occupant  holds  color  of  title  or  makes 
claim  of  right.— Libbey  v.  Young,  258. 
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8«  Prbsumptions— The  presumption  that  poBsession  of  land 
extends  to  the  entire  coDgressional  sub-division  called  for  by 
the  occupant's  conveyance  or  claim  of  right,  does  not  obtain 
where,  with  his  knowledge,  and  that  of  his  grantors,  another 
person  has  been  in  possession  of  part  of  the  sub-division, 
under  color  of  title  or  claim  of  right,  for  more  than  ten 
yetLTB.—Idem. 

8«  Possession— Possession  of  land  is  a  matter  tending  to  excite 
inquiry,  but  the  fact  that  the  occupant  has  placed  written  evi- 
dence of  his  rights  upon  the  public  records,  with  the  terms 
of  which  his  possession  is  consistent,  arrests  inquiry  at  that 
point,  and  reasonably  informs  the  purchaser  that  he  may  rest 
upon  the  knowledge  thus  obtained.— Forest  Mill  Ck>.  v.  Mill 
Co.,  641. 

4.  Riparian  Bicrhts  —  Boundaries  —  The  title  to  land  derived 

under  conveyances  made  while  the  Des  Moines  river  was 
regarded  as  navigable,  describing  the  premises  conveyed  as 
bounded  by  the  bank  of  such  river,  only  extends  to  the  edge 
of  the  bank,  notwithstanding  that  the  river  is  not  nowregarded 
as  navigable.— Bennett  v.  Nat'l  Starch  Mfg.  Co.,  207. 

5.  Same- -The  line  which  separates  the  bed  of  a  navigable  stream 

from  the  land  owned  by  the  riparian  proprietor  is  not  the  line 
reached  by  unusual  floods,  but  that  which  is  shown  by  the 
character  and  condition  of  the  soil  and  vegetation  to  be  the 
limit  which  high  water  ordinarily  reaches.— /deyn. 

0.  Same— The  owners  of  land  bordered  by  a  navigable  stream  own 
only  to  ordinary  high  water  mark, — ^that  is,  to  the  edge  of  the 
bank,— and  the  whole  bed  of  the  river  belongs  to  the  public. — 
Idem, 

REASONABLE  DOUBT— See  Crim.  Law,  »  »,  ». 

REBUTTAL-See  EviD. ",  «. 

RECEIVEEU3— See  Banks,  «;  Corporations.  ",  ";  Lett,  ». 

RECORDING— See  Fraud.  Conv.  ".  Mortgages,  »;  Water  Power,  w. 

REDEMPTION-See  Taxation,  «. 

1«  Foreolosure— The  statutes  give  the  mortgagor  twelve  months 
in  which  to  redeem  from  sale  under  foreclosure.  During  the 
first  six  and  the  last  three  months,  this  right  is  exclusive  in 
him.  During  the  other  three  months  his  lien  creditors  may 
redeem  from  the  sale  and  from  each  other.  A  sale  was  had 
under  first  mortgage  and  plaintiff  bought  the  certificate. 
Within  a  few  days  later  he  bought  a  second  mortgage.  He 
foreclosed  it,  without  ebjection  by  the  mortgagor,  and  pur- 
chased at  the  sale.    The  mortgagor  never  offered  to  redeem 
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from  either  sale,  but  within  a  few  days  before  the  year  of 
redemption  from  the  first  sale  expired,  he  made  deed  to  a 
stranger,  who  then  paid  in  sufficient  to  redeem  from  the  first 
mortgage  sale,  and  thereupon  insists  that  all  rights  under  the 
second  sale  were  lost.    Eeld^ 

a.  The  general  rules  of  statutory  redemption  under  which  a 
mortgagor  may  redeem  from  sale  under  first  mortgage 
without  paying  the  second  mortgagee  who  has  not 
redeemed,  have  no  application  to  cases  where,  during 
the  period  in  which  lien  creditors  may  redeem,  the  same 
person  holds  the  certificate  of  sale  resulting  from  the 
foreclosure  of  both  the  first  and  second  mortgages. 

b.  Under  such  circumstances,  equity  will  consider  that  done 
which  ought  to  have  been  done,  and  no  rights  will  be 
lost  because  a  party  who  owned  all  rights  under  a  first 
and  second  mortgage  and  all  liens,  failed  to  pay  the  clerk 
enough  money  to  redeem  from  the  first  sale,  which 
money  he  would  have  been  entitled  to  withdraw  from 
the  clerk  as  soon  as  it  was  paid  in. 

c.  Under  these  circumstances,  the  purchase  of  the  second 
certificate  would  operate  as  a  redemption  if  it  were 
bought  within  six  and  nine  months  after  the  first  sale, 
and  though  the  right  of  redemption  was  exclusively  in 
the  mortgagor  for  the  first  six  months,  and  such  purchase 
within  the  first  six  months  was,  therefore,  technically, 
not  a  redemption,  it  will  operate  as  one  where  the  certifi- 
cate was  held  during  both  said  periods,  without  an 
attempt  at  redemption  by  the  mortgagor. 

d.  Consequently,  a  grantee  of  such  mortgagor  could  not 
make  an  effective  redemption  from  the  sale  under  the 
first  mortgage  without  paying  enough  to  satisfy  both 
sales.— Stephens  v.  Mitchell,  65. 

t.  Entbt  of  Credit— The  only  effect  of  the  failure  of  the  assignee 
of  a  certificate  of  the  sale  under  execution  to  enter  on  the 
sale  book  the  amount  he  is  willing  to  credit  on  his  claim, 
under  the  provisions  of  Code,  section  8115,  is  to  require  him 
to  credit  the  debtor  with  the  full  amount  of  his  claims  on  the 
land.— Idem. 

REFORMATION— See  Ins.  »«. »»,  »*. »«;  Pleadings.  ». 
RELEASE-See  Covenants,  \  S ». 
REPLEVIN— See  Plea  and  Proof.  *. 
RES  ADJUDICATA— See  Adjudication. 
RESCISSION— See  Puda  and  Proof,  ♦;  Prin.  and  Agt.  •: 
RESIDENCE— See  Contracts.  «. 
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REVIVOR— See  Execution,  ». 

RIGHT  OF  WAY- See  Railways,  ",  »,  «•. 

RIPARIAN  OWNER— See  Accretions,  ';  Injunctions,  •;  Real 

Prop.  ♦, «, «. 
RISK  OF  EMPLOYMENT— See  Railroad,  S  •. 
RULING— See  Pract.  ". 

SALES— See  Contracts,  »,  *, »;  Evid.  «,  \  »;  Homesteads,  •. 

!•    Oompletion— Ad  oral  contract  for  the  sale  of  land  provided  that 
the  deed  should  be  placed  in  a  bank,  and  delivered  when  title 
was  approved  and  payment  made.    The  person  employed  by 
the  vendee,  after  examininf^  the  deed  and  abstract,  returned 
them  to  the  bank,  with  his  opinion  that  there  was  some  defect 
in  the  title,  whereupon  the  vendor  took  back  the  papers.    Held, 
that  the  contract  of  sale  was  not  completed.^Benedict  v. 
Bird,  612. 
2.    Continfirentllnterest-RATiFiCATiON— Though  an  assignment 
of  a  son's  prospective  interest  in  a  father's  estate  is  invalid, 
yet  it  may  become  operative  by  a  ratification  after  the  father's 
death. — Dunham  v.  Bentley.  186. 
8«    Delivery— Plaintiff  sold  to  defendant  not  less  than  sixteen  hun- 
dred nor  more  than  twenty-three  hundred  bushels  of  corn  at 
so  much  a  bushel,  and  received  fifty  dollars  of  the  purchase 
money.    The  corn  was  in  two  cribs,  one  containing  sixteen 
hundred  bushels  intact,  and  the  other,  which  had  been  opened, 
about  seven  hundred  bushels.    Plaintiff  reserved  the  right  to 
retain  two  hundred  or  three  hundred  bushels,  if  he  needed 
them,  and  a  third  party  was  entitled  to  fifty  bushels.    Before 
any  corn  had  been  separated  from  the  mass  the  entire  lot  was 
burned.    Held,  that,  as  to  sixteen  hundred  bushels,  at  least, 
the  title  had  passed  to  defendant. — Welch  v.  Spies,  389. 
4.       Evidence— Evidence  that  the  seller  of  personal  property  noti- 
fied the  wife  of  the  person  having  the  possession  thereof  that 
he  had  sold  the  same,  is  admissible  on  the  question  as  to 
whether  the  title  had  passed  before  the  destruction  of  the 
property,  as  tending  to  show  what  he  did  to  complete  deliv- 
ery.—/dem. 
5«        Same—The  fact  that  part  of  the  corn  was  to  be  shelled  and 
delivered  by  plaintiff  at  a  place  designated  by  the  defendant, 
did  not  prevent  the  title  from  passing. — Idnn. 
6«        Same— The  intent  of  the  parties  is  of  controlling  importance 
in  determining  whether  or  not  the  title  to  personal  property, 
the  subject  of  the  contract  of  sale,  has  passed  to  the  pur- 
chaser, and  the  fact  that  it  remains  to  weigh  or  measure  the 
property  sold  is  not  conclusive  as  to  such  intent.— Jelem. 
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?•  Vendor's  Liens--A  deed  absolute  on  its  face  was  made  to  a 
bank  by  an  officer  thereof  to  cover  an  impairment  of  tlie  capi- 
tal stock,  with  a  collateral  agreement  for  payment  of  the  price 
out  of  future  profits  of  the  bank.  This  agreement  was  released 
upon  the  promise  of  the  bank  examiner  that  the  management 
of  the  bank  would  not  be  interfered  with.  Through  the  bank 
examiner,  a  receiver  was  subsequently  appomted  for  the 
bank.  Held,  that,  as  the  payment  was  to  be  made  from  a  par- 
ticular fund  the  grantor  could  not  have  a  lien  established  on 
the  land  for  the  price. — Brown  v.  Bradford,  878. 

SEDUCTION— See  Crim.  Law,  »,  ••. 
SETTLEMENT-See  Partition. 
SHERIFFS— See  Limitation  op  Act,  •. 
SIDEWALKS— See  Municipal  Corp.  •,  ^\  ", ". 

SPECIFIC  PERFORMANCE. 

In  ejectment,  defendant  asked  specific  performance  of  a  contract 
for  the  exchange  of  land  owned  by  defendant  for  the  land  in 
dispute,  of  which  defendant  has  possession  when  plaintiff  pur- 
chased it.  The  contract  did  not  fix  any  time  for  exchanging 
deeds,  but  the  same  year  it  was  made,  and  four  years  before 
suit  was  brought,  plaintiff  asked  for  a  deed.  Defendant  did 
not  then  or  at  any  time  refuse  to  carry  out  the  contract,  but 
only  stated  reasons  for  delay;  those  given  being  that  it  was 
unable  to  execute  the  deed,  owing  to  a  mortgage  on  the  land. 
Plaintiff  made  no  tender  of  a  deed,  nothing  had  been  lost 
by  delay,  and  the  parties  were  in  the  same  situation  as  when 
the  contract  was  made.  Defendant  tendered  performance. 
Eeld,  that  plaintiff  should  be  required  to  perform  the  contract. 
—Fisher  v.  Carroll  County  F.  and  Driv.  P.  Ass'n,  746. 

STATUTE  OF  FRAUDS-See  Contracts,  ♦,«;  Evid.  «, «  «  **.  «,  *•; 

Pract.  «. 
STOCKHOLDERS— See  Corporations,  \ »,  »,  '*. 
STOCK  REDUCTION— See  Corporations,  ". 
STOCK  TRANSFER— See  Corporations,  «, «,  % «,  ^  ». 
SUBROGATION— See  Default,  «. 

SUPPLEMENTAL  PETITION— See  Pleadings,  »;  Practice,  ^ 
SURETIES— See  Attachment,  >. 

TAX\TION~See  Actions;  Const.  Law,  «,»,*. 

1.  Tax  Book— iPaZe— Code  1878,  section  845,  provides  for  the  placing 
upon  the  tax  books,  opposite  each  parcel  of  land,  the  year  or  years 
for  which  taxes  remain  due  and  unpaid,  and  that  sales  for  taxes 
not  so  entered  are  invalid.    The  treasurer's  tax  book,  in  the 
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column  ••1878,"  showed  the  figures  "75,"  written  with  lead 
pencil,  and  cronsed  over,  as  if  to  mark  them  out.    In  column 
"1879,"  appeared  "74"  in  the  same  condition.    In  the  column 
•"1880,"  appeared  the  letters  "ad,"  unexplained.    Held,  not  a 
compliance  with  the  statute.— 8mith  v.  Callanan,  218. 
2«        Redemption  Notice— Code  1873,  section  894,  provides  that, 
after  the  expiration  of  two  years  and  nine  months  from  the 
date  of  sale  of  land  for  taxes,  notice  may  be  served  on  the 
person  in  possession  of  the  land,  and  also  on  the  person  in 
^hose  name  the  same  is  taxed,  stating  that  the  right  of 
redemption  ^  ill  expire,  and  a  deed  for  said  land  be  made 
unless  redemption  is  made  within  ninety  days  from  service 
of  said  notice.    Etld,  that  the  notice  should  be  given  to  the 
person  in  in  hose  name  the  property  is  taxed,  at  the  time  the 
notice  is  in  fact  given,  and  not  necessarily  to  the  person  to 
whom  it  is  taxed  at  the  end  of  the  two  years  and  nine 
months  from  the  date  of  sale. — Idem. 
TENANTS  IN  COMMON— See  Water  Power,  \  »,  •,  ^  •,  •. 
TENDER— See  Prin.  and  Agt.  •;  Railway,  ^ 
TRANSACnON  WITH  DECEDENTS-See  Evid.  «. 
TRANSCRIPTS- See  Pract.  Sup.  Ct.  ". 
TRESPASS— See  Railway,  \  ",  ",  ",  ~. 
TRUSTEES— See  Ins.  ». 

TRUSTS. 

1«  EviDENOE— A  finding  by  the  court  that  decedent  did  not  hold 
real  property  in  trust  for  a  woman  with  whom  he  was  living  as 
his  wife  will  not  be  disturbed  on  appeal,  where  the  latter,  as  his 
administratrix,  treated  the  property  as  belonging  to  his  estate, 
and 'the  claim  of  trust  was  not  made  until  a  claim  was  made  by 
the  decedent's  legal  wife,  and  the  circumstances  strongly  indi- 
cate that  the  claim  of  a  trust  was  an  afterthought  to  defeat  the 
legal  widow's  claim.- Dunn  v.  Portsmouth  Savings  Bank,  588. 

2.  Presumptions— iTtt^ftand  and  Wife— In  1878  plaintiff  purchased 
unimproved  land  near  the  farm  on  which  he  resided,  and  had 
it  deeded  to  his  wife  without  her  knowledge,  with  the  inten- 
tion thereby  to  create  a  trust.  When  informed  of  what  he  had 
done,  she  acquiesced  therein;  and  the  title  remained  in  her 
until  her  death,  in  1894.  In  the  meantime,  the  husband 
improved,  controlled,  and  used  the  land  as  his  own.  Held, 
that  the  presumption  that  the  land  was  an  advancement  to  the 
wife  was  overcome  by  evidence  of  his  control  and  improve- 
ment, and  her  repeated  admissions  that  the  land  was  his,  and 
bis  own  evidence  as  to  his  intention,  and  that  she  held  the  title 
in  trust  for  her  husband.— Hagan  v.  Powers,  598. 
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8.  Recniltixifir  Trusts— The  provisioDs  of  Code  1878,  pection  1985, 
with  reference  to  the  creation  of  a  trust  in  real  property,  do 
not  apply  to  a  tnut  raised  by  operation  of  law,  and  not  by 
reason  of  any  declaration  or  creation  of  the  parties.^/dem. 

USURY— See  Principal  and  Agt.  ». 

VACATION— See  Alimony,  >;  Judomknts,  •;  Plats,  >, «, ». 

VENDOR'S  LEEN-See  Banks,  ». 

VENUE-See  Ins.  ••. 

VERDICT— See  New  Trial,  \  «;  Praot.  ";  Praot.  Sup.  Ct.  «•. 

Impeaohxnent  of— Statements  made  by  jurors  to  others  of  the 
panel,  after  retirinf^  to  consider  of  their  verdict,  which  are  cal- 
culated to  arouse  sympathy  for  defendant,  and  to  reduce  the 
verdict  against  him,  cannot  be  assigned  as  error  by  him,  first, 
because  they  inhere  in  the  verdict,  and  secondly,  because  they 
were  not  prejudicial  to  defendant, — Noble  v.  White,  852. 

VERIFICATION— See  Judgments  by  Confession,  «;  Pleadings,  •. 

VICIOUS  ANIMALS— See  Animals,  '.  ^  «. 

WAIVER— See  Crim.  Law,  ";  Evm. »  «;  Ins.  »,  **.  **,  «,  «;  Jurors,  »; 
Landlord  and  Tenant,  «;  Nbg.  Instr.  », «;  Praot.  Sup.  Ct.  ". 

WARRANTY— See  Evid.  «. 

WATER  POWER. 

1«  Head— Deed5— A  conveyance  of  a  mill  lot  and  the  right  to  one 
hundred  inches  of  water,  which  describes  the  lot  by  metes 
and  bounds,  does  not,  by  fixing  its  river  boundary  at  low 
water  mark,  limit  the  "head"  of  water,  so  as  to  prevent  the 
gprantee  increasing  it  by  excavating  the  tail  race  below  the 
then  low  watermark. — Forest  Mill  Co.  v.  Cedar  F.  Mill  Co.,  619. 

2«  Same— The  various  owners  of  water  rights  in  connection  with  a 
mill  dam  and  race  have  a  right  to  the  same  head  of  water,  or  as 
nearly  the  same  as  the  topography  of  the  ground,  the  fall  of 
the  main  race,  and  other  conditions  admit  of,  in  the  absence  of 
contrary  provisions  in  the  deeds  conveying  such  rights,  where 
they  have  been  accustomed  to  excavate  about  the  tail  races 
leading  from  their  mills,  as  they  see  fit,  without  any  objection 

•  from  0£her  ow^erB.—Idem, 

8.  Same— Each  of  the  parties  to  whom  the  owner  of  a  water  power 
conveys  parts  thereof,  describing  it  in  each  case  as  so  many 
inches  of  water,  without  any  limitation  as  to  the  "head,'*  but 
with  conditions  making  the  grantees  liable  for  their  propor- 
tionate share  of  the  expense  necessary  to  repair  or  improve 
the  race,  dam  and  other  structures  creating  the  water  power, 
is  entitled  to  as  nearly  the  same  head  as  the  conditions  will 
permit  of,— Idem. 
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4*  Oo-tencuioy— A  conveyance  of  an  undivided  fourth  interest  in  a 
lot  and  mill,  tof^ether  with  all  the  riii^hts  and  privileges 
appurtenant  thereto,  does  not  convey  any  interest  in  the  water 
power  used  for  such  mill,  owned  in  common  by  the  grantors 
in  such  deed  and  another  person,  which  will  be  valid  as 
against  subsequent  grantees  of  such  water  power  under  deed 
by  all  the  persons  owning  an  interest  therein.— /(2em. 

5.  Samb— Less  than  all  the  tenants  in  common  cannot  create  an 
easement  in  the  common  property  and  convey  it  to  another. 
— Idem, 

0«  Same—A  conveyance  by  part  only  of  the  tenants  in  common  of 
a  water  power,  of  an  aliquot  part  thereof,  is  invalid  as  against 
subsequent  purchasers  from  all  the  co-tenants.— Idem. 

7*  Same— A  tenant  in  common  of  lan<|8  on  which  his  co-tenants 
have  built  a  mill  with  their  own  means,  and  at  their  own 
expense  have  turned  the  water  on  their  wheels  from  a  mill 
race  owned  in  common  by  the  same  parties,  does  not,  by  con- 
veying his  undivided  interest  in  such  land,  to  his  co-tenants, 
so  enhance  the  value  of  the  land  sold,  by  any  artificial  arrange- 
ment of  his  property,  as  to  cause  the  right  to  use  the  water  to 
pass  by  the  deed.— Idem, 

8.  Same— Where  four  persons  own  a  water  power  in  common, 

the  land  on  which  it  was  developed,  and  adjoining  land 
divided  into  lots,  and  three  of  the  persons,  at  their  own 
expense,  erect  a  mill  on  one  of  the  lots,  and  conduct  water 
thereto  from  the  head  race,  and  the  fourth  likewise  con- 
structs a  mil]  on  another  lot,  and  conducts  water  thereto,  the 
deed  of  the  latter  to  the  former  of  an  undivided  one-fourth 
uf  several  lots,  including  that  on  which  was  their  mill,  or  the 
deed  of  the  former  to  the  latter  of  an  undivided  three- fourths 
of  other  lots,  including  that  on  which  was  his  mill,  conveys 
none  of  the  water  rights  of  the  grantors,  either  as  an  ease- 
ment or  otherwise. — Idem. 

9.  Deeds— A  conveyance  by  one  of  four  tenants  in  common  of 

land,  to  the  other  co-tenants,  of  an  individual  fourth  interest 
in  a  certain  part  of  the  land  which  is  used  for  milling  pur- 
poses, does  not  carry  with  it,  as  a  necessary  incident  to  the 
beneficial  enjoyment  of  the  land  conveyed,  a  similar  interest  in 
water  rights  owned  by  the  same  persons  in  common,  as  the 
grantees  would  have  the  right  to  use  the  water  because  of  their 
interests  therein  as  co-tenants. — Idem. 

10«  Same— The  record  of  a  deed  to  land  on  which  a  mill  operated 
by  water  is  located  does  not  charge  a  subsequent  purchaser 
of  water  rights  in  the  race  from  which  the  water  for  the 
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mill  is  obtained,  with  notice  of  any  interest  of  the  grantee  in 
such  water  rights. —idem. 

11.  Same— The  rule  that  the  grant  of  a  mill  or  of  a  privilege  of  a 

mill  carries  with  it  not  only  the  land  on  which  it  stands,  but 
the  land  and  water  actually  and  commonly  used  therewith 
and  necessary  to  its  enjoyment,  does  not  apply  to  a  convey- 
ance of  a  specifically  described  lot,  though  there  be  a  mill 
upon  it. — Idem, 

12.  Estoppel— One  whose  remote  grantors  of  a  lot  conveyed  there 

with  only  part  of  the  water  which  had  been  made  appurtenant 
thereto,  and  conveyed  the  remainder  to  another,  is,  like  such 
grantor,  estopped  to  assert  invalidity  of  the  latter  conveyance, 
on  the  ground  that  water  which  has  been  made  appurtenant 
to  land  cannot  be  severed  and  sold  separate  from  it. — Idem. 

18.  Same— Where  all  the  parties  owning  a  water  power  formed  a 
voluntary  association  for  the  purpose  of  repairiDg  and  keeping 
up  the  power,  the  payment  by  certain  members  of  assessments 
levied  against  them,  based  on  their  ownership  of  certain  water, 
will  estop  other  members  to  assert  the  invalidity  of  the  convey- 
ance of  water  to  them.— /dem. 

14.  Partition— Notice— The  use  of  water  rights,  as  appurtenant  to 
land,  by  grantees  of  the  land  in  possession  thereof,  does  not  of 
itself  operate  as  notice  that  there  has  been  a  parol  partition  of 
the  water  rights  which  had  previously  been  held  in  common 
by  the  grantors  in  such  deeds  and  other  persons,  where  such 
use  is  referable,  as  well,  to  their  rights  as  tenants  in  common. 
— Idem, 

WATERS— See  Accretions,  ^  Injunctions,  *;  Reax  Prop.  ^  *,  •. 

WIDOW— See  Homesteads,  », «,  ^  \ 

WILLS— See  Estates,  ^  »;  Pract.  ". 

WITNESS— See  Const.  Law,  »;  Grim.  Law,  «•;  Evid.  «,  «,  «. 
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